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Green  vs.  The  Hudson  Kiver  Bail  Koad  Company. 

At  common  law,  an  action  by  a  husband,  for  the  loss  of  his  wife  who  is  killed  by 
the  careless  and  negligent  act  of  a  third  party,  can  only  be  sustained  where 
some  period  intervenes  between  the  time  of  the  injury  and  the  time  of  her 
death,  daring  which  the  husband  can  be  said  to  have  suffered  the  loss  of  her 
services  and  society,  and  incurred  expense,  and  endured  anxiety  and  distress 
on  her  account. 

Where  death  is  the  concomitant  of  the  collision  occasioning  the  injury,  and 
life  departs  at  the  instant  the  shock  is  received,  no  action  for  loss  of  service 
can  be  sustained  by  the  husband  of  the  deceased,  because  there  is  no  time, 
during  her  life,  when  it  can  be  said  that  the  husband  has  lost  the  service 
and  society  of  his  wife  in  consequence  of  the  injury  complained  of. 

DEMURRER  to  complaint.     The  material  portions  of  the 
complaint  are  set  forth  in  the  opinion  of  the  court. 

M.  &.  Miller,  for  the  plaintiff.  I.  An  action  at  law  brought 
by  the  plaintiff  against  the  defendant  for  the  loss  of  service  of 
the  plaintiff's  wife,  who  was  killed  through  the  negligence  of 
the  defendant,  will  lie  upon  the  principles  of  the  common  law. 
(Ford  v.  Monroe,  20  Wend.  210.     Ware's  Bep.  69.    Lynch 
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v.  Davis,  12  How.  322.)  The  plaintiff,  being  entitled  to  the 
services  of  his  wife  during  the  period  of  her  natural  life,  is  en- 
titled to  recover  the  pecuniary  damage  he  has  sustained  by  the 
neglect  of  the  defendant,  to  wit,  the  value  of  her  services  dur- 
ing the  period  she  would  have  lived  had  she  not  been  killed 
by  the  defendant.     (12  B.  Mon.  450.) 

II.  Wherever  the  law  gives  a  right,  the  law  gives  a  remedy 
for  the  wrongful  deprivation  of  that  right.  Ubijus  ibi  reme- 
dium.     {Broom9 8  Legal  Maxims.) 

III.  In  an  action  on  the  case  for  negligence  in  driving  a  car- 
riage, whereby  the  son  of  the  plaintiff  was  run  over  and  killed, 
tried  before  the  Hon.  Esek  Cowen,  he  charged  the  jury  that 
if  the  defendant  was  chargeable  with  negligence,  the  plaintiff 
would  be  entitled  to  recover  such  sum  by  way  of  damages  as 
they  should  be  of  opinion  the  services  of  the  child  were  worth 
until  he  became  of  age.  The  jury  founcl  for  the  plaintiff  $200. 
The  defendant  moved  for  a  new  trial  which  was  denied,  and 
Nelson,  Oh.  J.,  says :  "  The  damages  were  specially  laid  in 
the  declaration,  and  were  clearly  proved  to  have  been  the  di- 
rect consequence  of  the  principal  act  complained  of,  and  they 
therefore  came  within  the  well  settled  rule  respecting  special 
damage/'  (Ford  v.  Monroe,  supra.)  An  action  by  a  hus- 
band against  a  physician  for  malpractice,  which  caused  the 
death  of  his  wife,  will  lie.     (Lynch  v.  Davis,  12  How.  322.) 

IV.  So  also  by  the  civil  law.  According  to  Grotius,  lib.  2, 
ch.  17,  he  who  kills  another  unlawfully  is  obliged  to  make 
amends  to  those  who  had  a  right  to  be  maintained  by  the  de- 
ceased, stfch  as  his  wife,  his  children,  or  his  parents,  according 
to  the  value  of  what  they  might  have  expected  to  receive 
from  him,  considering  his  age,  his  fortune,  and  his  employr 
ment     (Butherf.  Inst,  of  Natural  Law,  b.  1,  ch.  17,  §  9.) 

V.  There  is  no  rule  or  principle  of  the  English  law  which 
will  prevent  the  recovery  of  damages  against  a  wrongdoer,  for 
loss  of  service  sustained  by  a  husband  or  parent  by  reason  of 
the  killing  of  a  wife  or  child,  except  where  the  negligence 
charged  amounted  to  a  felony.    (1.)  The  rule  of  the  English 
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law  being  that  an  injury  which  amounted  to  a  felony  could 
not  be  the  subject  of  a  civil  action,  (Yelv.  89,  90,)  the  civil 
remedy  merged  in  the  felony.  Thus  in  Smith  v.  Sykes,  (Freem. 
224,)  it  was  held  "  that  if  A.  beat  the  wife  of  B.  so  that  Bhe 
dies,  B  can  have  no  action  of  the  case  for  that ;  because  it  is 
criminal  and  of  an  higher  nature/7  The  remedy  was  by  indict- 
ment, or  formerly  by  appeal,  which  the  wife  might  have  for 
killing  her  husband,  provided  she  married  not  again.  (4  Bl 
Com.  312.  3  Id.  119.)  The  reason  of  the  rule  being  that 
public  policy  required  that  the  offender  should  be  prosecuted 
in  the  criminal  courts.  Although  after  acquittal  of  the  de- 
fendant upon  an  indictment  for  a  felonious  assault,  an  action 
will  lie  for  the  civil  injury ;  and  after  conviction  and  punish- 
ment on  an  indictment,  the  party  robbed  may  support  trespass 
against  the  offender.  (12  East,  409.  1  Hall's  P.  G.  546.) 
But  by  the  law  of  the  state  of  New  York,  the  right  of  action  * 
of  any  person  injured  by  any  felony  is  not  merged  or  in  any 
way  affected  by  the  felony,  (2  R.  8.  292,  746,  700,  §  14 ;)  but 
a  person  injured  by  the  commission  of  a  felony  becomes  a  cred- 
itor of  the  felon's  estate  to  the  extent. of  his  damage,  (2  R.  8. 
400,  §  14 ;)  and  therefore  the  decisions  founded  on  such  reasons 
will  have  no  weight  with  the  court.  Cessante  ratione,  cessat 
etipsa  lex.  (2.)  The  principle  that  requires  compensation 
for  the  death  of  a  freeman  is  not  at  all  new  in  history.  It  was 
long  an  institution  among  our  Anglo  Saxon  ancestors,  and 
perhaps  it  was  never  absolutely  abolished,  but  rather  died  out 
under  the  Norman  conquest  and  the  centralizing  influence  of 
the  king's  court,  which  treated  all  such  wrongs  as  wrongs  done 
to  the  king,  and  hence  as  criminal  offenses.  •  •  •  A  recent 
statute  (9  and  10  Vict.  ch.  93)  seems  to  have  revived  the  prin- 
ciple of  the  Saxon  law,  and  allow  the  relatives  of  the  deceased 
to  recover  damages  according  to  the  injury  resulting  to  them 
respectively.  (Lotorie,  J*.,  in  Penn.  R.  R.  Co.  v.  McCloskey's 
Adm'r,  23  Penn.  Rep.  529.)  (3.)  Under  the  feodal  law  a 
practical  reason  prevented  actions  of  this  character.  The  com- 
mission of  felony,  according  to  the  fundamental  principles  of 
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the  feodal  law,  worked  a  forfeiture  of  the  feudatory's  grant, 
and  the  forfeiture  extending  to  the  personal  property  of  the 
felon  to  the  crown,  and  the  crime  being  punished  by  death, 
nothing  remained  to  satisfy  a  private  demand.  (  Ware's  R.  69.) 

VI.  The  maxim,  actio  personalis  moritur  cum  persona, 
does  not  apply  to  actions  for  loss  of  service,  and  is  sustained 
only  by  a  class  of  cases  wherein  damages  for  injuries,  pain  and 
mental  distress,  sustained  by  the  person  killed,  are  claimed. 

VII.  In  Baker  v.  Bolton,  (1  Camp.  193,)  which  is  a  hasty 
nisi  prius  decision,  made  as  late  as  1808,  not  argued  by  coun- 
sel or  sustained  by  any  preceding  case,  or  by  any  subsequent 
decision  in  the  English  courts,  the  court,  overlooking  the  rea- 
son of  the  law,  extended  the  rule  to  a  case  to  which  it  did  not 
apply,  and  the  reporter  appends  a  query  to  that  branch  of  the 
decision  which  applies  to  this  case.  In  every  preceding  case 
cited  in  the  books,  to  sustain  the  doctrine  that  an  action  will 
not  lie  for  damage  caused  by  the  death  of  a  person,  the  action 
is  merged  in  the  felony.  Higgins  v.  Butcher,  {Yelv.  89,  90,) 
was  an  action  by  a  husband  for  the  battery  of  his  wife  so  that 
she  died.  In  Smith  v.  Sykes,  (1  Freem.  224,)  it  was  held,  if 
A.  beat  the  wife  of  B.  so  that  she  die,  B.  can  have  no  action 
on  the  case  for  that,  because  it  is  criminal  and  of  a  higher  na- 
ture. So  also  1  Levins,  247 ;  Vin.  Abr.  74,  affirming  same 
doctrine.  1  Keble,  487,  was  an  action  for  placing  posts  in 
the  highway.  It  was  held  that  plaintiff  must  proceed  by 
indictment.  Datvkes  v.  Gavenigh,  (2  Boll,  Abr.  557,  Style, 
346,)  was  an  action  for  money  of  which  the  plaintiff  was 
robbed.  Held  that  the  action  was  merged  in  the  felony.  In 
Markham  v.  Gobb,  (W.  Jones,  147,  Noy,  82,  Leitch,  144,)  it 
was  held  trespass  will  He  after  conviction  for  burglary  or  fel- 
ony. 1  Salk.  12,  action  for  discontinuing  a  ferry.  Held 
plaintiff  must  proceed  by  indictment.  18  Noy,  is  merely  a 
legal  maxim  that  a  personal  action  dies  with  the  person. 

VIII.  The  only  point  decided  in  Baker  v.  Bolton  which 
militates  with  the  position  of  the  plaintiff,  is  the  rule  of  dam- 
ages, to  wit ;  that  the  damages  must  stop  with  the  period  of 
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the  existence  of  the  wife  of  the  plaintiff,  for  it  is  not  claimed 
that  the  death  is  a  cause  of  action,  but  the  loss  of  sendee. 
The  true  rule  of  damages,  which  is  founded  on  reason  and 
sound  sense  is,  that  the  husband  is  entitled  to  recover  the  value 
of  his  wife's  services  during  the  period  which  she  would  have 
lived  had  she  not  been  killed.  The  proposition  that  if  death 
followed  instantly,  there  was  no  time  during  her  life  when  the 
plaintiff  had  lost  the  services  of  his  wife  in  consequence  of  the 
injury  complained  of,  and  therefore  he  cannot  recover,  whereas 
if  she  had  lingered  six  months  on  her  death  bed,  when  it 
would  have  been  impossible  for  her  to  render  her  husband  a 
particle  of  service,  would  be  preposterous. 

IX.  The  Massachusetts  case,  (1  Cush.  475,)  is  founded  upon 
Baker  v.  Bolton  and  others;  and  the  following  decisions,  extra- 
judicial and  judicial,  9  Cush.  450;  Id.  109 ;  1  Handy,  481 ; 
UB.Mon.204;  10S.dB.31;  15  N.  Y.B.;  3Duer,647; 
21  Barb.  245;  10  Eng.  Law  and  Eg.  438,  are  founded  on 
1  Cush.  1  Camp,  and  therefore  of  no  greater  force  than  1  Camp- 
beU;— and  1  Handy,  481;  9  Gush.  480;  Id.  109-;  3  Duer, 
647 ;  15  N.  7.  Rep.  435 ;  10  Eng.  Law  and  Equity,  438 ;  10 
Serg.  &  Bawle  31,  and  21  Barb.  215,  are  cases  which  arose 
under  the  statute,  and  all  decisions  therein  are  extra-judicial, 
the  latter  case  being  decided  upon  the  ground  of  misjoinder, 
and  the  remarks  in  most  of  the  foregoing  cases  apply  to  cases 
where  the  action  is  for  the  death  of  the  person  killed,  and  not 
for  the  loss  of  service. 

T.  M.  North,  for  the  defendant  At  common  law  no  action 
lies  to  recover  damages  sustained  by  the  killing  of  a  human 
being.  (Higgins  v.  Butcher,  1  Browrd.  &  0.  205 ;  Telv.  89, 
90.  Baker  v.  Bolion,  1  Camp.  493.  1  Chit.  PI.  69.  Broom's 
Legal  Max.  702, 4th  ed.  565.  Statute  9  and  10  Victoria,  §  1. 
Lucas  v.  New  York  Central  Bail  Boad  Co.,  21  Barb.  245. 
Carey  v.  Berkshire  B.  B.  Co.,  1  Cush.  475.  Skinner  v.  Hou- 
satonic  B.  B.  Co.,  1  Am.  B.  B.  Cos.  442.  Miller  v.  Umber 
hover,  10  S.  &  B.  31.    Eden  v.  Lex.  and  Frankfort  B.B.  Co., 
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14  B.  Monroe,  204.  Worley  v.  Gin.,  Ham.  and  Day.  B.  B. 
Co.  1  Handy,  481.  Quin  v.  Moore,  15  N.  Y.  B.  435.  Safford 
v.  Drew,  3  Duer,  637.  Kearney  v.  Boston  and  Worcester 
B.  B.  Co,  9  Gushing,  105.  ifatt»  v.  Boston  and  Worcester 
B.  B.  Co.,  Id.  ib.  Hollenbeck  v.  Berkshire  B.  B.  Co.,  9  Cush. 
180.    Laws  of  184!?,  ch.  450,  §  1.) 

Bacon,  J.  The  plaintiff  in  this  case  was  the  husband  of 
Eliza  Green,  who  lost  her  life  on  the  9th  day  of  January, 
1856,  by  a  collision  of  the  cars  on  the  defendant's  rail  road. 
The  complaint  avers  that  the  deceased  became  a  passenger  on 
the  train  from  Albany  to  New  York,  under  the  usual  engage- 
ment to  be  safely  carried,  and  that  by  the  gross  carelessness 
and  unskillfulness  of  the  defendant's  agents,  a  collision  occur- 
red, by  means  of  which  the  said  Eliza  was  then  and  there  killed. 
The  plaintiff  then  avers,  that  as  the  husband  of  the  deceased, 
he  has  lost  and  been  deprived  of  all  the  comfort,  benefit  and 
assistance  of  his  said  wife,  in  his  domestic  affairs,  which  he 
might  and  otherwise  would  have  had,  to  his  damage  of  fifteen 
thousand  dollars.  To  this  complaint  the  defendant  interposes 
a  general  demurrer,  that  it  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action  on  the  part  of  the  plaintiff. 

The  case,  as  thus  stated,  presents  the  naked  question 
whether,  at  common  law,  a  husband  can  maintain  an  action 
for  an  injury  to  his  wife,  where  the  effect  is  her  instantaneous 
death,  as  is  conceded  to  have  been  the  fact  in  this  casa  I 
should  hardly  have  deemed  the  point  one  that  was  susceptible 
of  much  discussion ;  but  the  question  has  been  seriously  pre- 
sented by  the  plaintiff's  counsel,  and  sustained  by  an  argument 
of  very  considerable  force  and  ingenuity.  If  this  question 
were  now  for  the  first  time  agitated,  I  should  concede  that 
there  is  great  plausibility,  at  least,  in  many  of  the  views  taken 
by  the  counsel,  and  that  they  go  far  to  uphold  the  right  to  re- 
cover for  an  injury  that  strikes  the  mind  as  one  of  the  most 
serious  and  painful  to  which  we  can  be  subjected,  and  which, 
in  this  particular  case,  was  attended  by  the  loss  of  a  life  for 
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which  no  amount  of  pecuniary  compensation  can  atone.  The 
counsel  for  the  plaintiff  insists  that  the  action  can  be  main- 
tained upon  the  broad  principle  that  there  can  be  no  wrong 
without  an  appropriate  remedy ;  that  the  maxim  applicable 
to  personal  injuries,  of  the  non-liability  of  the  wrongdoer  upon 
the  supervening  death  of  the  sufferer,  has  no  relevancy  to  this 
case ;  and  that  as  the  act  of  the  defendant  did  not  amount  to 
a  felony,  the  civil  remedy  is  in  no  respect  lost  or  impaired. 

But  I  suppose  the  question  has  been  too  long  settled,  both 
in  England  and  in  this  country,  to  be  disturbed,  and  that  it 
would  savor  somewhat  more  of  judicial  knight  errantry,  than 
of  legal  prudence,  to  attempt  to  unsettle  what  has  been  deem- 
ed at  rest  for  more  than  two  hundred  and  fifty  years.  One  of 
the  earliest  cases  in  the  books,  is  Higgins  v.  Butcher,  which 
arose  in  the  time  of  James  the  1st,  about  the  year  1600,  and 
is  reported  in  Broionlow  and  also  in  Yelverton,  and  cited  in 
Noy  with  approbation.  The  case  is  .reported  in  Yelverton,  89 
and  90,  as  follows :  "  The  plaintiff  declared  that  the  defend- 
ant assaulted  and  beat  one  A.,  his  wife,  on  such  a  day,  of 
which  she  died  such  a  day  following,  to  his  damage,  &c.  And 
it  was  moved  by  Foster  Sergeant,  that  the  declaration  was  not 
good,  because  it  was  brought  by  the  plaintiff  for  beating  his 
wife,  and  that  being  a  personal  tort  to  the  wife,  is  now  dead 
with  the  wife,  and  if  the  wife  had  been  alive,  he  could  not, 
without  his  wife,  have  this  action,  for  damages  shall  be  given 
to  the  wife  for  the  tort  offered  to  the  body  of  his  wife.  Quod 
fuit  conce88um"  In  a  note  in  this  case,  in  Yelverton,  it  is 
said  that  as  the  action  was  brought  to  recover  damages  for  the 
injury  to  the  wife,  it  is  very  clear  that  it  could  not  be  support- 
ed, and  to  this  effect  the  case  of  Smith  v.  Sykee,  (1  Freeman, 
224,)  is  cited.  The  next  case  in  the  books,  did  not  occur,  so 
far  as  I  can  discover,  until  1808,  and  arose  before  Lord  Ellen- 
borough,  at  nisi  prius.  It  is  the  case  of  Baker  v.  Bolton  et  al. 
(1  Gamp.  493.)  The  action  was  brought  against  the  defend- 
ants as  proprietors  of  a  stage  coach,  on  the  top  of  which  the 
plaintiff  and  his  late  wife  were  traveling  from  Portsmouth  to 
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London,  when  it  was  overturned,  whereby  the  plaintiff  was 
bruised,  and  his  wife  so  severely  injured,  that  she  died  about 
a  month  after.  The  declaration,  among  other  things,  stated 
that  "  by  means  of  the  premises,  the  plaintiff  had  wholly  lost 
and  been  deprived  of  the  comfort,  fellowship  and  assistance  of 
his  said  wife,  and  had  suffered  great  grief  and  vexation  of 
mind."  Lord  Ellenborough  instructed  the  jury  that  they 
could  only  take  into  consideration  the  bruises  inflicted  on  the 
plaintiff,  and  the  loss  of  his  wife's  society,  and  the  distress  of 
mind  he  had  suffered  on  her  account,  from  the  time  of  the  ac- 
cident till  the  moment  of  dissolution.  "  In  a  civil  court,"  he 
adds,  "  the  death  of  a  human  being  could  not  be  complained 
of  as  an  injury."  In  a  note  at  the  foot  of  this  case  it  is  said, 
"  Quere.  If  the  wife  be  killed  on  the  spot,  is  this  to  be  consid- 
ered damnum  absque  injuria  t"  and  clearly  it  must  be  so,  on 
the  principle  announced  in  the  decision.  The  doctrine  thus 
laid  down  by  Lord  Ellenborough  has  not  been  questioned  in 
England  from  that  day  to  this,  as  a  principle  of  the  common 
law.  It  is  true  that  the  decision  was  made  at  nisi  prius,  but 
it  has  the  sanction  of  the  great  name  of  Lord  Ellenborough, 
and  having  been  followed  ever  since  without  dissent,  in  Eng- 
land, has  the  authority  of  a  case  decided  in  banco  regis. 

The  counsel  for  the  plaintiff  suggests,  and  indeed,  strongly 
insists,  that  the  principle  thus  adjudged  arose  out  of  the  feu- 
dal law,  which  would  not  allow  a  prosecution  for  a  civil  injury, 
where  the  act  amounted  to  a  felony.  The  reason  for  this,  is 
said  to  be  that  the  crime  worked  not  only  a  forfeiture  of  the 
feudatory  grant,  but  extended  also  to  his  personal  estate,  and 
the  felon  being  also  liable  to  be  capitally  punished,  there  would 
thus  nothing  be  left  to  satisfy  the  private  demand.  This  rea- 
soning is  somewhat  recondite,  and  certainly  has  very  little 
application  at  the  present  day. 

It  is  indeed  said,  in  the  case  in  Yelverton  above  cited,  by 
one  of  the  justices,  that  if  a  man's  servant  is  beaten  so  that 
he  dies,  the  master  shall  not  have  an  action  against  the  wrong- 
doer for  the  battery,  because  the  servant  dying,  it  has  now  be- 
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come  an  offense  to  the  crown,  being  converted  into  a  felony, 
and  that  drowns  the  particular  offense  and  private  wrong,  and 
the  action  is  thereby  lost ;  and  to  this,  it  is  Baid,  the  other 
justices  agreed.  If  this  could  be  deemed  law  250  years  ago, 
it  is  not  now,  to  the  full  extent  of  the  doctrine  laid  down ;  for 
nothing  is  clearer  than  that  in  England  the  civil  remedy  is  not 
gone  by  reason  of  the  criminal  offense,  since  repeated  adjudi- 
cations have  settled  the  rule  that  after  a  trial  and  conviction 
upon  an  indictment  for  a  felony,  the  party  is  liable  to  a  civil 
suit  for  the  injury  he  has  occasioned,  as  he  also  is  where  he  is 
acquitted,  unless  the  acquittal  was  procured  by  fraud.  (See 
Latch,  144;  1  Hale's  P.  C.  5,  6 ;  Cowsley  v.  Leing,  12  East, 
400.)  The  offender  must  first  be  brought  before  the  criminal 
tribunals  for  the  crime,  in  order  that  the  justice  of  the  country 
may  first  be  satisfied,  and  after  this  the  way  is  open  for  the 
injured  party  to  seek  his  civil  redress.  It  may  be  remarked 
in  passing,  that  this  doctrine  l^as  never  been  recognized  in  this 
country.  {Per  Parker,  C.  J.,  15  Mass.  B.  336.)  And  in  this 
state  it  has  been  provided  by  statute,  that  the  right  of  action 
of  a  party  injured  by  a  felony,  shall  not  be  in  any  way  affected 
or  impaired  by  the  felony.     (2  B.  S.  292,  §  2.) 

No  such  reason  as  the  one  above  stated  for  the  rule,  it  may 
be  added,  is  suggested  by  Lord  Ellenborough,  although  the 
case  before  him  was  one  in  which  it  would  have  been  pertinent 
to  have  alluded  to  this  peculiar  feature  of  the  ancient  jurispru- 
dence of  the  country ;  but  he  lays  down  the  broad  proposition 
that  in  a  civil  court,  the  death  of  a  human  being  cannot  be 
complained  of  as  an  injury.  If  it  was  necessary  at  this  day 
to  give  a  reason  for  this  doctrine,  I  should  think  it  more  nat- 
ural and  obvious  to  refer  to  the  old  maxim  which  has  obtained 
from  the  earliest  days  of  the  common  law :  "  Actio  personalis 
moritur  cum  persona"  In  a  case  which  arose  in  England 
under  the  statute  of  9  and  10  Victoria,  known  as  Lord  Den- 
man's  act,  at  the  Derbyshire  assizes,  before  Baron  Parker,  that 
learned  judgq,  in  summing  up  to  the  jury,  remarked  that  until 
this  act,  compensation  could  not  be  recovered  for  the  death  of 
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an  individual,  "  the  ancient  common  law  maxim  being/'  he 
said,  "  that  the  value  of  life  was  so  great,  as  to  be  incapable  of 
being  estimated  by  money."  This  admits  the  existence  of  the 
rule  laid  down  by  Lord  Ellenborough,  but  it  is  the  first  time, 
so  far  as  I  am  aware,  that  such  a  reason  has  been  suggested 
for  it — a  reason,  it  strikes  me,  much  more  fanciful  than  sound, 
since  there  are  many  wrongs,  for  the  redress  of  which  an  ac- 
tion is  given,  but  which  the  instinctive  sense  of  mankind 
declares  are  incapable  of  being  measured  by  any  pecuniary 
standard  which  can  do  more  than  approach  to  a  compensation. 

But  without  seeking  further  for  the  reason  on  which  the 
rule  is  founded,  it  is  sufficient  for  the  present  purpose,  that 
the  rule  has  long  existed  in  England,  and  were  other  proof 
wanting,  the  fact  is  evidenced  in  the  strongest  manner  by  the 
existence  of  the  statute  of  9  and  10  Victoria,  before  alluded 
to,  and  by  the  recital  in  the  first  section,  "  Whereas,  no  action 
at  law  is  now  maintainable  against  a  person  who,  by  his  wrong* 
ful  act,  neglect  or  default,  may  have  caused  the  death  of  an- 
other person,  and  it  is  oftentimes  right  and  expedient  that  the 
wrongdoer  in  such  cases  should  be  answerable  in  damages/' 
&c.  So  good  a  lawyer  as  he  who  drafted  this  act,  would  not 
have  put  such  a  proposition  in  the  shape  of  a  legal  enactment, 
nor  the  parliament  of  England  engaged  in  a  work  of  manifest 
supererogation,  unless  it  had  been  true  that  by  the  law  of  the 
land,  as  thus  far  expounded  by  its  authorities,  "  Ancient,  con- 
stant and  modern/'  in  the  words  of  Coke,  no  remedy  whatever 
existed  for  the  wrong  for  which  it  was  the  purpose  of  the  act 
to  provide  a  remedy. 

It  can  scarcely  be  necessary  to  review  at  any  length  the  cases 
in  this  country,  which  have  affirmed  the  same  doctrine.  They 
will  be  found,  with  a  single  exception,  I  think,  to  follow  the 
same  rule,  deriving  it  indeed  from  the  same  source,  but  affirm- 
ing in  the  same  manner,  its  binding  authority.  The  case  of 
Carey  v.  Berkshire  Bail  Boad  Company,  (1  Cush.  475,)  was 
an  action  on  the  case  to  recover  by  a  wife,  for  the  loss  of  her 
husband  by  the  carelessness  of  the  defendant's  agents.    It  was 
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not  founded  on  the  Massachusetts  statute,  which  had  provided 
a  remedy  by  indictment,  and  fine,  which  was  bestowed  upon 
the  widow  and  heirs  for  their  indemnity,  but  was  a  common 
law  action,  seeking  a  private  remedy  solely.  The  court  held 
that  the  action  could  not  be  maintained,  and  they  cite  the 
case  of  Baker  v.  Bolton,  and  the  principle  laid  down  by  Lord 
Ellenborough,  with  approbation,  and  add  ;  "  Such,  we  cannot 
doubt,  is  the  doctrine  of  the  common  law,  and  it  is  decisive 
against  the  maintenance  of  this  action/'  In  HaMenbeck  v. 
Berkshire  Rail  Road  Go.,  (9  Gush.  480?)  Ch.  J.  Shaw  inci- 
dentally alludes  to  the  same  doctrine,  and  sfcys, "  It  is  perfectly 
well  settled,  as  a  rule  of  common  law,  that  all  rights  of  action 
for  injury  to  a  person,  die  with  the  person,  and  it  was  the  ob- 
vious purpose  of  the  statute  to  reverse  this  rule,  and  provide 
that  the  right  of  action  should  survive"  in  the  cases  to  which 
the  statute  was  made  to  extend.  (See  also  9  Gushing,  109.) 
Expressions  of  a  similar  character  occur  incidentally  in  other 
reported  cases,  recognizing  either  expressly  or  by  implication, 
the  same  rule.  Thus  in  Safford  v.  Drew,  (3  Duer,  637,) 
Hoffman,  J.,  says :  "  In  the  first  place,  it  is  to  be  noticed  that 
by  the  rules  of  the  common  law,  before  the  statute,  no  action 
could  be  maintained  by  the  personal  representatives  of  a  de- 
ceased person,  for  loss  or  damage  resulting  from  his  death." 
So,  also,  in  Quin  v.  Moore,  (15  N.  T.  Rep.  436,)  Comstock, 
J.,  speaking  of  the  case  of  the  mother  deprived  of  the  services 
of  her  sod,  by  the  act  which  destroyed  his  life,  says :  "  The 
common  law  gave  no  action  for  this  injury.  The  statute, 
probably  with  greater  justice,  declares  a  different  principle, 
and  holds  the  wrongdoer  liable  to  make  compensation/'  But 
it  is  needless  to  multiply  citations,  since  the  cases,  wherever 
they  allude  to  this  rule,  directly  or  by  implication,  hold  the 
same  language.  It  may  be  added,  however,  that  in  Kentucky, 
Ohio  and  Pennsylvania,  decisions  have  been  made  either  affirm- 
ing explicitly  the  same  doctrine,  or  recognizing  the  unques- 
tioned existence  of  the  common  law  rule.  (See  Edson  v.  Lex. 
and  Frank.  R.  Road  Go.,  14  B.  Mm.  204 ;    Wesley  v.  G.  H. 
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and  D.  B.  B.  Co.,  V  Handy,  481,  and  Miller  v.  Umbehoven, 
1  Serg.  dk  Batvh,  31.) 

The  case  of  Plummer  v.  Webb,  <tc,  cited  from  Ware's  Re- 
ports, arising  in  the  United  States  district  conrt  of  Maine,  to 
sustain  the  opposite  view,  is  not  in  conflict  with  the  common 
law  rule  so  well  established,  and  recognized  so  often.  It  was 
an  action  brought  by  the  plaintiff,  as  the  father  of  a  boy 
who  had  been  cruelly  beaten  by  the  defendants,  the  captain 
and  mates  of  a  ship,  the  death  of  the  child  having  resulted 
from  the  long  continued  ill  usage  he  had  received.  The  action 
was  founded  on  the  assault  and  battery,  and  alleged  loss  of 
service,  in  consequence  of  the  ill  treatment.  All  the  court 
attempt  to  decide  is,  that  the  remedy  for  the  loss  of  service 
did  not  abate  by  the  death  of  the  child ;  but  this  cause  of 
action  survived  to  the  parent.  The  action  was  not  to  recover 
for  the  death  of  the  child  per  se,  but  for  the  loss  of  service, 
although  if  the  fact  had  been  established,  the  death  might 
perhaps  have  been  taken  into  account,  by  way  of  enhancing 
the  damages.  It  appeared,  however,  in  the  case,  that  the  boy 
had  been  bound  to  the  service  of  the  captain,  and  thus  the  re- 
lation on  which  alone  the  action  was  grounded,  not  existing 
between  the  plaintiff  and  the  child,  the  court  ruled  that  the 
action  could  not  be  sustained.  It  will  be  seen,  therefore,  it  is 
no  authority  to  sustain  the  principle  for  which  it  is  cited,  and 
whatever  fell  from  the  court  on  this  point  was  incidental,  and 
not  necessary  to  the  decision  that  was  really  made  in  the  case. 

The  only  exception  then,  if  exception  it  can  be  called,  to 
this  uniform  current  of  decisions,  is  the  case  of  Ford  v.  Mon- 
roe, (20  Wend.  210.)  As  it  stands,  the  case  is  certainly  anom- 
alous, sustained  by  no  precedent,  and  in  plain  conflict  with  all 
previous  authority.  As  the  case  is  stated,  the  plaintiff  was 
allowed  to  recover  damages  for  the  death  of  his  son,  of  ten 
years  of  age,  who  was  run  over  and  killed  by  the  servant  of  the 
defendant,  such  damages  being,  among  other  things,  alleged  to 
be  the  loss  of  service  of  the  son  for  upwards  often  years,  and  the 
sickness  of  the  plaintiff's  wife  in  consequence  of  the  occurrence. 
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What  other  proof  of  damage  was  given  does  not  appear;  hut 
as  the  jury  only  gave  a  verdict  of  $200, 1  should  infer  that 
the  court  must  have  charged  on  the  subject  of  these  special 
damages  claimed,  with  some  hesitation.  However  that  may 
be,  when  the  case  came  into  the  supreme  court,  the  main  ground 
relied  upon  to  obtain  a  new  trial  was,  that  the  relation  of 
master  and  servant  was  not  established,  and  this  the  court 
pass  upon  as  the  question  in  the  case,  and  all  they  say  upon 
the  subject  of  damages,  is  in  four  lines,  and  is  merely  to.  the 
effect  that  as  they  are  specially  laid,  and  were  proved  to  have 
been  the  consequence  of  the  principal  act,  they  came  within 
the  well  settled  rule  of  special  damages ;  which  amounts  to 
little  more  than  saying  that  they  were  special,  because  they 
were  specially  laid — a  truism  that  it  required  no  great  effort 
of  legal  learning  to  announce,  A  case  thus  presented,  and 
thus  disposed  of,  can  hardly  be  accepted  as  an  authority  which 
shall  overthrow  a  principle  of  the  common  law,  so  long  settled 
and  acquiesced  in  as  to  have  become  quite  elementary.  Con* 
cerning  this  case,  it  is  well  remarked  by  Judge  Metcalf,  in 
1  Gush.  479,  that  "  no  question  was  there  raised  concerning 
the  legal  rights  of  the  plaintiff  to  recover  damages  caused  by 
the  killing  of  his  son.  For  aught  that  appears,  that  point 
was  assumed  and  passed  sub  silentio,  both  at  the  trial  and  in 
bank"  There  is  also  an  incidental  reference  to  this  case  by 
Judge  Bronson  in  Pack  v.  The  Mayor  of  New  York,  (3  Comet. 
493,)  where  cijting  it  with  an  apparent  dubitatur,  he  says :  "  I 
have  a  strong  impression  that  the  father  could  recover  nothing 
on  account  of  the  injury  to  the  child,  beyond  the  physician's 
bill  and  the  funeral  expenses." 

I  am  constrained  by  these  considerations,  to  reject  the 
authority  of  this  case,  and  abide  by  the  common  law  rule,  that 
ap  action  by  a  husband  for  the  loss  of  his  wife  by  the  careless 
and  negligent  act  of  a  third  party,  can  only  be  sustained  where 
some  period  intervenes  between  the  time  of  the  injury  and  the 
time  of  dissolution,  during  which  he  could  be  said  to  have 
suffered  the  loss  of  her  service  aad  society,  and  incurred  ex- 
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pense  and  underwent  anxiety  and  distress  on  her  account. 
Where  death  is  the  concomitant  of  the  collision,  and  life  de- 
parts at  the  instant  the  shock  is  received,  no  action  for  loss  of 
service  can  be  sustained,  because  there  is  no  time  during  her 
life,  when  it  can  be  said' that  the  husband  has  lost  the  service 
and  society  of  his  wife  in  consequence  of  the  injury  complained 
of  This  may  be  thought  a  narrow  ground  on  which  to  place 
any  right  of  recovery,  but  there  is  no  other  on  which  the  com- 
mon law  rule  can  be  overcome,  which  declares  that  the  mere 
death  of  a  human  being  cannot  be 'complained  of  as  a  civil  in- 
jury, to  be  compensated  in  damages. 

I  should  have  been  happy  in  this  case  to  have  arrived  at  a 
different  conclusion,  but  the  law  will  not  bend  to  accommodate 
our  private  views*  or  gratify  our  personal  desires.  I  have  no 
alternative  but  to  administer  the  law  as  I  find  it — no  dispen- 
sation from  its  injunctions  to  stand  by  its  ancient  landmarks. 
Non  quieta  movere,  is  a  good  maxim  in  jurisprudence,  how- 
ever much  it  may  be  disregarded  in  civil  and  political  affairs. 

There  must  be  judgment  for  the  defendant  on  the  demurrer, 
with  costs. 

[Oneida  Special  Term,  May  19,  1868.    Bacon,  Justice.] 

Note.  On  appeal  bf  the  plaintiff  from  the  above  decision,  the  same  was,  on 
argument,  affirmed,  at  a  general  term  of  the  court  held  at  Syracuse,  in  Janu- 
ary, 1869,  and  the  above  opinion  of  Justice  Bacon  adopted  as  the  opinion  of 
the  court    Present,  Justices  Pratt,  W.  F.  AUen,  MuUin  and  Bacon. 
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A  proceeding  in  the  court*  of  a  sister  state,  confessedly  illegal,  cannot,  in  the 
absence  of  any  allegation  of  injurious  consequences  flowing  from  it,  to  the 
plaintiff,  or  of  any  attempt  to  enforce  it  in  any  way  in  the  courts  of  this 
state,  or  of  any  assertion  of  rights  under  it  here,  be  made  the  foundation 
of  an  action  in  this  state  simply  to  have  such  proceeding  declared  void. 

So  held  in  respect  to  a  decree  of  divorce,  obtained  in  a  state  court  of  Michi- 
gan, by  a  wife  against  her  husband ;  the  husband  alleging  that  he  was  a 
resident  of  this  state  at  the  time,  and  that  such  decree  was  obtained  by  his 
wife  fraudulently  and  unjustly,  and  without  any  service  of  notice  of  the 
proceedings  upon  him. 

r[IS  action  is  brought  to  set  aside  a  judgment  of  a  state 
court  in  Michigan,  which  pronounced  a  decree  of  absolute 
divorce  between  the  present  parties,  in  favor  of  the  wife,  against 
the  husband.  The  relief  prayed  for  in  the  complaint  is, 
that  the  aforesaid  judgment  or  decree  may  be  declared  null 
and  void,  and  that  the  marriage  contract  between  the  plaintiff 
and  defendant  may  be  and  remain  in  full  force  and  effect. 
The  complaint  alleges  the  residence  of  the  plaintiff  at 
Cairo,  in  the  county  of  Greene  and  state  of  New  York,  now 
and  for  fifteen  years  last  past ;  that  the  parties  were  married 
in  Cobleskill,  Schoharie  county,  in  1832,  and  subsequently 
lived  and  cohabited  together  till  November,  1853,  when  the 
defendant  wrongfully  left  the  home  and  residence  of  the  plain- 
tiff and  has  ever  since  remained  away  wrongfully,  and  with- 
out the  consent  of  the  plaintiff ;,  and  that  he,  on  or  about  the 
15th  day  of  January,  1855,  wrongfully  and  without  the 
plaintiff's  consent  left  the  state  of  New  York  and  went  to 
the  state  of  Michigan  for  the  sole  and  wrongful  purpose  of 
obtaining  a  divorce  from  the  plaintiff  in  the  courts  of  Michi- 
gan ;  and  that  in  February,  1856,  he  wrongfully  and  fraudu- 
lently commenced  proceedings  for  that  purpose  in  the  circuit 
court  or  court  of  chancery  for  the  county  of  Kent>  in  that 
state,  and  in  May  1857,  he  fraudulently  and  unjustly  obtained 
therein  a  decree  of  absolute  divorce,  which  is  now  wrongfully 
and  unlawfully  remaining  in  full  force  and  effect.    The  com- 
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plaint  further  states  that  the  defendant  well  knowing  the 
plaintiff's  residence  to  be  at  Cairo  during  the  pendency  of 
said  proceedings,  and  that  he  had,  and  would  make,  a  valid 
defense  to  the  suit  in  Michigan,  wrongfully,  purposely  and 
fraudulently  concealed  from  the  plaintiff  all  notice  or  infor- 
mation of  said  proceedings.  And  the  complaint  avers  entire 
ignorance  and  want  of  notice  of  said  proceedings,  during  the 
pendency  thereof,  and  that  he  did  not  in  anywise  appear 
in  person,  or  by  attorney,  in  said  action;  that  the  plain- 
tiff has,  in  fact,  a  good  and  substantial  defense  on  the  merits 
to  any  action  for  divorce  by  the  defendant,  and  would  have 
interposed  had  he  been  notified  of  the  proceedings ;  and  that 
the  aforesaid  judgment  or  decree  of  the  Michigan  court  was 
knowingly,  falsely,  fraudulently  and  unlawfully  obtained. 

The  defendant's  answer  denies  all  the  fraud,  wrong  and  in- 
justice charged  in  the  complaint,  and  that  the  plaintiff  had, 
or  has,  any  substantial  defense,  on  the  merits,  to  the  action 
for  divorce,  and  alleges  that  the  proceedings  in  the  Michigan 
court  were  in  all  respects  legally  and  fairly  conducted,  and 
that  all  the  publications  and  notices  required  by  the*  laws  or 
practice  of  the  courts  of  Michigan  were  published  and  served 
on  the  plaintiff,  and  that  the  judgment  and  decree  of  said 
court  is  in  all  respects  legal  and  valid;  and  that  the  court 
had  jurisdiction  of  the  action  and  of  the  parties,  and  lawful 
and  competent  power  to  hear  and  determine  the  same,  and 
render  judgment  therein. 

The  plaintiff  was  sworn  as  a  witness  in  the  action,  against 
the  objection  of  the  defendant,  but  testified  to  no  material 
facts  beyond  those  admitted  by  the  pleadings,  except  that  the 
defendant  left  him  without  his  knowledge  or  consent,  and 
that  the  proceedings  in  Michigan  were  conducted  without  any 
notice  or  information  to  him,  whatever. 

K.  W.  Watson,  for  the  plaintiff. 

D.  2T.  Olney,  for  the  defendant. 


GREENE-JUNE,  1868.  25 


Hill  v.  Hill. 


Hogeboom,  J.  Assuming  every  allegation  contained  in  the 
complaint  to  be  true,  I  am  of  opinion  that  it  does  not  set  forth 
facts  sufficient  to  constitute  a  cause  of  action.  The  case  pre- 
sents the  simple  question  whether  a  proceeding  in  the  courts 
of  a  sister  state  confessedly  illegal,  without  any  allegation  of 
any  injurious  consequences  flowing  from  it  to  the  plaintiff,  or 
of  any  attempt  to  enforce  it  in  any  way  in  the  courts  of  this 
state,  or  of  any  assertion  of  any  rights  under  it  here,  can  be 
made  the  foundation  of  any  action  here,  simply  to  declare  it 
void.  I  do  not  understand  that  this  can  be  done.  The  plain- 
tiff has  not  been  in  any  legal  sense  injured.  He  is  just  as 
well  off  now,  as  he  would  be  with  the  judgment  of  this  court 
in  his  favor.  When  his  wife  asserts  some  right,  or  commits 
some  wrong  under  this  decree,  to  his  practical  injury,  or 
threatens  to  do  so,  it  will  be  time  enough  for  him  to  institute 
some  suit,  or  obtain  some  injunction,  or  interpose  some  defense 
against  her.  If  she  marries,  or  cohabits  with,  another  man,  ha 
may  prosecute  the  man,  in  an  action  for  criminal  conversation, 
or  sue  her,  for  a  divorce.  If  she  sues  him  for  alimony  or  the 
expenses  of  the  Michigan  proceedings,  he  can  defend  against  it. 
If  she  attempts  to  take,  or  keeps  from  him,  the  children  of  the 
marriage,  he  can  pursue  the  proper  remedy.  In  short,  if  she 
takes  any  proceeding  under  the  decree  which  is  injurious  to 
him,  he  may  then  properly  present  the  question  of  its  legal 
validity.  At  present  this  suit  seems  to  me  altogether  prema- 
tura If  decided  in  favor  of  the  plaintiff,  it  can  only  amount 
to  a  judicial  declaration  that  the  Michigan  proceedings  are  of 
no  effect  in  this  state.  This  can  be  as  well  ascertained  by 
looking  into  the  law  books  as  by  taking  the  opinion  of  a  judge 
of  this  court.  No  practical  effect  is  to  follow.  Parties  might 
as  well  ask  the  advice  of  this  court  about  ten  thousand  pro- 
ceedings that  are  daily  occurring  here  and  elsewhere.  It  is  not 
like  the  case  of  a  bill  filed  by  an  owner  or  purchaser  of  lands 
to  set  aside  a  fraudulent  judgment  which  is  a  lien  upon  the 
lands  and  a  cloud  upon  the  title.  The  judgment  in  this  action 
has  never  been  docketed  in  this  state.    I  do  not  see  that  ii 
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ever  can  be.    It  awards  no  costs  or  alimony.    It  does  not  ap- 
pear, if  it  did,  that  there  are  any  lands  upon  which  it  could 
operate.    In  every  adjudicated  case  in  this  state  where  the  va- 
lidity of  a  divorce  granted  by  the  courts  of  a  sister  state  was 
involved,  the  question  arose  upon  some  attempt  by  the  one. 
party  or  the  other  to  enforce  some  practical  right  under  the 
decree.    Thus  in  Jackson  v.  Jackson,  (1  John.  424,)  the 
plaintiff  prosecuted  for  alimony  allowed  her  under  a  decree 
for  divorce  granted  in  a  foreign  state.    In  Pawling  v.  Bird's 
Executors,  (13  John.  192,)  the  plaintiffs  sought  to  recover 
certain  moneys  awarded  against  the  defendant's  testator  under 
a  like  decree.    In  Borden  v.  Fitch,  (15  John.  121,)  the  suit 
was  for  debauching  the  plaintiff's  daughter,  whom  the  defend- 
ant had  married,  when  as  the  plaintiff  alleged  he  had  a  former 
wife  living,  from  which  wife,  as  the  defendant  contended,  he 
had  a  valid  divorce,  by  the  decree  of  another  state.  And  in  that 
way  the  decree  came  in  question  in  the  courts  of  this  state.    In 
Bradshaw  v.  Heath,  (13  Wend.  406,)  the  action  was  for  dower. 
The  defense  was  that  the  plaintiff  was  not  the  widow  of  the 
owner  of  the  lands,  but  the  wife  of  another  man  still  living,  to 
whom  she  had  been  previously  married.    In  answer  to  this 
defense  the  plaintiff  alleged  a  legal  divorce,  by  the  court  of  a 
sister  state,  from  such  former  husband,  and  in  that  way  and 
not  otherwise  the  decree  of  the  latter  court  came  in  question. 
And  in  Vischer  v.  Vischer9  (12  Barb.  640,)  the  parties  hav- 
ing been  married  in  this  state,  the  husband  went  to  Michigan, 
and  without  notice  to  the  wife  obtained  in  the  courts  of  that 
state  a  decree  of  divorce  from  his  wife.    He  subsequently  re- 
turned to  this  state)  and  married  another  woman.    Then  the 
wife  instituted  this  suit  to  obtain  a  divorce  on  the  ground  of 
adultery,  and  it  was  granted.    In  all  these  cases,  a  proper 
subject  matter  of  litigation  was  involved,  and  the  foreign  de- 
cree was  presented,  as  a  matter  of  evidence  to  support  the 
prosecution  dr  defense,  and  not  as  the  direct  and  substantive 
cause  of  actioa    I  think  there  is  no  precedent  for  this  action 
in  the  past,  and  that  it  will  afford  a  dangerous  precedent  for 
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the  future  if  it  be  countenanced.  If  every  illegal  declaration 
or  proceeding,  even  though  it  assume  a  judicial  form,  be  al- 
lowed to  operate  as  the  foundation  for  a  proceeding  in  court  to 
set  it  aside,  when  nothing  has  been  done  to  carry  it  into  effect, 
and  for  aught  we  know,  never  will  be,  the  courts  will 
have  more  to  do  than  has  ever  been  anticipated.  The  most 
that  can  be  said  against  the  defendant  is,  that  she  has  prepared 
herself  with  a  weapon  with  which  it  is  possible  she  may  here- 
after attempt  to  make  offensive  demonstrations  against  the 
plaintiff,  but  has  not  yet  done  so,  or  threatened  to  do  so. 
When  she  makes  the  attempt  it  will  be  time  enough  to  deter- 
mine whether  it  has  sufficient  strength  to  do  any  mischief. 

The  complaint  must  therefore  be  dismissed,  upon  the  ground 
that  no  practical  injury  has  as  yet  resulted  to  the  plaintiff, 
nor  any  substantial  right  of  his,  has  as  yet  been  infringed  by 
the  defendant  The  action  is  premature,  and  if  adjudicated 
in  favor  of  the  plaintiff  must  be  without  practical  effect  upon 
his  rights  and  remedies,  beyond  what  he  now  enjoys. 

Complaint  dismissed  with  costs. 
[Grbsns  Special  Tbrm,  June  7, 1868.    Hogeboom,  Justice.] 


Wabhbubn  V8.  Franklin. 

In  an  action  to  recover  damages  for  the  non-performance  of  a  contract  for  the 
purchase  of  stock,  it  is  not  necessary  for  the  plaintiff  to  allege,  in  his  com- 
plaint, that  he  was  the  owner  of  the  stock  at  the  time  of  making  the  con- 
tract, or  that  the  contract  was  in  writing. 

DEMURRER  to  complaint.  The  action  was  brought  to 
recover  damages  for  a  breach,  by  the  defendant,  of  a  con- 
tract to  purchase  stock  from  the  plaintiff.  The  contract  was 
made  previous  to  the  passage  of  the  act  of  1858  (Laws,  p. 
251,)  repealing  the  statute  which  prohibited  stock-jobbing. 
The  complaint  did  not  aver  that,  at  the  time  of  making  the 
contract,  the  plaintiff  Was  the  owner  of  the  stock,  or  in  pos- 
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session  of  it ;  nor  that  the  contract  was  in  writing.  The  de- 
fendant demurred,  alleging  the  want  of  these  averments  as 
grounds  of  demurrer. 


-,  for  the  plaintiff 


Chas.  T.  Sanford,  for  the  defendant 

Inobaham,  J.  The  defendant  demurs  to  the  plaintiff's 
complaint,  on  the  ground  that  it  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  The  action  is  upon  a  stock 
contract,  and  the  defendant's  objection  to  the  complaint  is 
that  it  does  not  aver  that  the  plaintiff  was  the  owner  of  the 
stock,  at  the  time  of  the  sale ;  or  that  the  contract  was  in 
writing.  There  is  no  doubt  the  statute  requires,  in  order 
to  make  the  contract  valid,  that  the  party  contracting  to  sell 
shall  either  have  the  certificate,  or  be  otherwise  entitled  to  sell 
the  same.  (1  R.  8.  p.  710.)  But  it  never  was  necessary  to 
aver  such  possession,  in  the  declaration,  before  the  code ;  nor 
do  I  think  it  necessary  now.  The  fact  on  which  the  plaintiff 
relies,  is  the  making  of  the  contract.  This  is  admitted  by  the 
demurrer.  It  must  be  a  legal  contract  or  it  is  nothing,  and 
issue  upon  the  question  whether  a  contract  was  made  or  not 
would  involve  its  legality,  and  of  course  would  include  the 
requisite  facts  to  make  the  contract  a  legal  one. 

These  remarks  apply  to  the  objection  that  the  complaint 
does  not  allege  that  the  contract  was  in  writing.  I  adhere  to 
the  opinion  that  it  was  unnecessary,  as  was  held  in  Stern  v. 
Drinker,  (2  E.  D.  Smith,  401.)  The  same  rule  would  apply 
to  cases  under  the  statute  of  frauds.  In  such  cases  it  is  un- 
necessary to  aver  it  If  any  legal  contract  is  made,  it  must 
be  in  writing.  If  not  a  legal  contract,  it  is  no  contract  The 
evidence  to  prove  the  contract  need  not  be  Bet  out,  but  only 
that  a  contract  was  made.  The  mode  of  making  is  matter  of 
evidence. 

The  plaintiff  suggested  that  this  defense  would  now  be  un- 
availing, as  the  legislature  had  repealed  the  stock-jobbing  act 
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The  statute  only  applies  to  contracts  thereafter  made,  which 
contracts  are  made  valid  by  the  1st  section.  Whether  the  re- 
peal of  the  statute,  by  the  2d  section,  could  validate  the  con- 
tract which  was  otherwise  void,  may  well  be  doubted.  In  the 
case  of  contracts  void  for  usury,  the  legislature  have  forbidden 
corporations  to  set  up  the  defense.  Although  the  effect  of 
such  prohibition  is  virtually  to  render  the  contract  effectual, 
still  it  does  not  go  so  far  as  to  declare  a  void  contract  a  valid 
one ;  and  I  should  hesitate  in  giving  such  a  construction  to 
the  repealing  clause.  It  is  unnecessary,  however,  here  to  pass 
upon  that  question. 

Judgment  for  the  plaintiff,  x>n  the  demurrer,  with  leave  to 
the  defendant  to  withdraw  demurrer,  and  answer  on  the  pay- 
ment of  costs. 

[New  York  Special  Term,  June  14,  1868.    Ingraham,  Justice.] 


Thomas  T.  Ferris  vs.  Francis  Ferris  and  others. 

Where  a  mortgage  contains  a  condition  that  in  case  of  the  failure  of  the  mort- 
gagor to  pay  the  interest  at  the  time  when  the  same  becomes  due,  or  within 
a  certain  number  of  days  thereafter,  the  principal  sum  shall  become  due  and 
payable  immediately ;  and  the  mortgagor,  through  his  own  neglect  to  pay 
the  interest,  suffers  the  whole  mortgage  debt  to  become  due  according  to  the 
terms  of  the  mortgage,  the  court  cannot  interfere  to  relieve  him  from  the 
payment  thereof,  or  alter  the  terms  of  the  contract  • 

A  condition  of  that  nature,  in  a  bond  and  mortgage,  is  not  a  forfeiture,  or  a 
penalty. 

The  case  of  JBroderick  v.  Smith,  (15  How.  Pr.  Rep.  484,)  explained. 

DEMURRER  to  answer.  The  action  was  to  foreclose  a 
mortgage.  The  complaint  alleged  the  execution  of  a 
bond,  by  the  defendant  Ferris,  on  the  15th  of  June,  1857,  for 
the  payment  to  the  plaintiff  of  02477.50  on  or  before  the  21st 
day  of  June,  1859,  with  interest  payable  semi-annually ;  and 
that  as  collateral  security  for  the  payment  of  that  amount, 
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Ferris  on  the  same  day  executed  a  mortgage  on  certain  prem- 
ises therein  described,  with  the  same  condition  as  the  bond ; 
and  that  both  the  bond  and  mortgage  contained  the  following 
additional  clause  or  condition,  viz :  "  that  should  any  default 
be  made  in  the  payment  of  the  said  interest,  or  any  part  thereof, 
on  any  day  whereon  the  same  is  made  payable,  as  above  ex- 
pressed, and  should  the  same  remain  unpaid  and  in  arrear  for 
the  space  of  thirty  days,  that  then  the  said  principal  sum  of 
$2477.50,  with  all  arrearages  of  interest  thereon  should,  at  the 
option  of  the  plaintiff,  become  due  and  payable  immediately 
thereafter/'  The  complaint  further  alleged  that  the  defend- 
ants had  failed  to  comply  with0the  condition  of  the  said  bond 
and  mortgage,  by  omitting  to  pay  the  interest  thereon,  for 
more  than  thirty  days,  which  became  due  and  payable  on  the 
15th  day  of  December,  1857 ;  and  he  claimed  that  by  reason 
of  that  omission  the  whole  amount  secured  by  the  mortgage 
had  become  due  and  payable.  The  defendants  R.  Rafael  and 
Margaret  M.  his  wife,  were  made  parties,  as  having  or  claim- 
ing an  interest  in  the  mortgaged  premises,  Mrs.  Rafael  having 
purchased  the  same  of  Ferris,  subsequent  to  the  execution  of 
the  mortgage. 

The  defendant  Margaret  M.  Rafael  put  in  an  answer,  alleg- 
ing that  the  fee  of  the  mortgaged  premises  was  vested  in  her 
as  her  sole  and  separate  estate ;  that  R.  Rafael,  her  husband, 
wps  her  business  agent,  and,  as  such,  had  the  exclusive  man- 
agement of  her  affairs ;  that  he  had  been  for  several  months 
lasl;  past  absent  from  the  city  of  New  York,  and  unexpectedly 
detained  in  foreign  parte ;  that  she  (Mrs.  R.)  was  unacquainted 
with  the  forms  and  usages  of  business ;  and  that  no  demand 
had  ever  been  made  upon  her,  previous  to  the  commencement 
of  this  action,  for  the  payment  of  the  interest  moneys  men- 
tioned in  the  complaint.  That  she,  the  defendant,  had  for 
several,  years  resided  and  still  did  reside,  in  the  city  of  New 
York ;  that  she  was  now  and  had  been  at  all  times,  ready  and 
willing  to  pay  to  the  plaintiff  the  said  interest  moneys,  and 
that  she  now  paid  the  same,  amounting  to  the  sum  of  $86.71 
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with  interest  from  the  time  when  it  became  due,  amounting 
to  $1.90,  together  with  the  plaintiff's  costs  and  disburse- 
ments, &c.  And  the  defendant  prayed  that  she  might  be  re- 
lieved, by  the  order  of  this  court,  from  the  penal  clause  of  the 
said  bond,  or  special  condition  in  the  complaint  mentioned, 
and  from  the  plaintiff's  claim  thereon,  for  the  payment  of  the 
principal  sum  secured  by  said  bond ;  and  that  the  complaint 
might  be,  as  to  her,  dismissed  with  cost*  from  the  time  of  filing 
and  serving  the  answer,  and  the  payment  of  the  moneys  into 
court. 

To  this  answer  the  plaintiff  demurred,  on  the  ground  that 
the  matters  contained  therein  were  insufficient  to  constitute  a 
defense.  Various  specifications  of  insufficiency  were  made, 
which  it  is  not  necessary  to  mention. 

CcUlaghan  &  Miller,  for  the  plaintiff. 

Wm.  Henry  Anthon,  for  the  defendant. 

Ingraham,  J.  In  this  case  the  principal  sum  secured  by 
the  mortgage  was  made  payable  in  1859,  with  interest  payable 
semi-annually.  The  mortgage  contained  a  condition  that  if 
the  interest  should  at  any  time  remain  unpaid  for  thirty  days 
after  it  became  due,  the  principal  sum  should  become  due  and 
payable  immediately.  The  plaintiff  seeks  to  foreclose  the 
mortgage,  on  the  ground  that  the  interest  has  remained  due 
and  unpaid  for  more  than  thirty  days.  The  answer  sets  up 
that  Mary  Rafael,  the  present  owner  of  the  premises,  bought 
the  same  as  part  of  her  separate  estate ;  that  her  husband  has 
the  management  of  her  affairs ;  that  he  has  been  absent  for 
some  months ;  that  she  is  ignorant  of  business ;  and  that  no 
demand  has  been  made  of  such  interest.  The  defendant  also 
states  that  she  has  paid  into  court  the  interest,  and  interest 
thereon,  and  costs,  apd  she  asks  that  the  complaint  may  be 
dismissed  with  costs,  from  the  time  of  the  answer.  To  this 
answer  the  plaintiff  demurs. 
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Upon  the  argument  of  this  case  I  supposed  I  was  con- 
cluded by  the  decision  of  the  general  term  in  Broderick  and 
others  v.  Smith,  (15  How.  434 ;)  but  on.  examining  that  case, 
I  find  that  the  plaintiff  was  bound  to  have  a  judgment  which 
was  a  lien  on  the  premises  removed,  which  was  not  done  until 
after  the  interest  became  due,  and  then  no  notice  was  given 
of  the  removal  of  the  incumbrance.  Mr.  Justice  Clerke,  in 
delivering  the  opinion  of  the  court,  says :  "  I  think  it  was 
contrary  to  all  equitable  dealing  for  the  plaintiff  to  take  ad- 
vantage of  these  circumstances,  instead  of  apprising  the  de- 
fendants of  the  cancelment  (of  the  judgment.)  *  *  °  *  This 
was  oppressive  and  unreasonable  conduct,  on  the  part  of  the 
plaintiffs/' 

This  can  hardly  be  considered  as  deciding  that  in  a  case  free 
from  any  trick  or  oppressive  conduct,  a  plaintiff  having  a  bond 
and  mortgage  on  which  payment  of  the  interest  has  been  neg- 
lected for  the  thirty  days,  may  not  collect  the  principal  if  the 
defendant  brings  the  amount  of  the  interest  and  costs  into 
court. 

Without  expressing  any  opinion  as  to  the  merits  of  the  case 
of  Broderick  v.  Smith,  above  cited,  I  feel  at  liberty  to  exam- 
ine the  questions  in  this  case  as  not  affected  thereby.  The 
contract  made  between  the  parties  was  for  the  payment  of  the 
principal  sum  on  the  15th  of  June,  1859,  with  interest  pay- 
able half-yearly ;  and  if  the  interest  was  not  paid  within  thirty 
days  after  it  was  payable,  then  the  principal  sum  should  be 
payable  immediately  thereafter.  The  question  naturally  arises, 
whether  this  court,  without  any  other  cause  than  an  excuse 
from  the  defendant  for  neglecting  to  comply  with  the  condi- 
tions of  the  contract,  can  alter  the  terms  of  it,  without  the 
consent  of  the  parties.  That  the  court  may  correct  errors  in 
a  contract,  or  reform  it  to  make  it  conformable  to  the  agree- 
ment between  parties,  is  undoubted ;  but  no  such  mistake  is 
alleged  here.  The  contract  is  as  the  parties  agreed.  The 
plaintiff  takes  the  bond  and  mortgage,  with  the  agreement  of 
the  mortgagor  to  pay  the  interest  at  a  fixed  time,  and  to  pay 
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the  principal  within  thirty  days  thereafter,  if  the  interest  is 
not  paid.  What  right  has  any  court  to  say  that  it  is  oppressive 
or  unconscionable  in  a  plaintiff  to  claim  the  payment  of  the 
money  which  belongs  to  him  on  the  day  when  the  parties 
agreed  it  should  be  paid  ?  I  exclude  from  the  consideration  of 
this  question  any  inquiry  as  to  the  power  of  a  court  of  equity 
to  interfere  where  fraud  has  been  used  to  postpone  the  pay- 
ment of  the  interest ;  because  no  fraud  is  alleged  hera  The 
only  defense  is,  that  the  defendant,  being  unacquainted  with 
business,  suffered  the  day  of  payment  to  arrive  sooner  in  con- 
sequence of  her  own  negligence,  than  she  would  otherwise  have 
done.  Is  the  plaintiff  in  the  wrong,  for  this  neglect  ?  Or  has 
he  done  any  thing  by  which  a  court  would  be  authorized  to 
interfere  and  change  the  conditions  on  which  he  loaned  his 
money  and  took  the  bond  and  mortgage  as  security  ? 

In  Noyea  v.  Clark,  (7  Paige,  179,)  the  chancellor  says : 
"  The  parties  had  an  unquestionable  right  to  make  the  exten- 
sion of  credit  dependent  upon  the  punctual  payment  of  the 
interest  at  the  times  fixed  for  the  purpose.  And  if,  from  the 
mere  negligence  of  the  mortgagor  in  performing  his  contract 
he  suffers  the  whole  debt  to  become  due  and  payable,  accord- 
ing to  the  terms  of  the  mortgage,  no  court  will  interfere  to 
relieve  him  from  the  payment  thereof  according  to  the  condi- 
tions of  his  own  agreement."  (Steel  v.  Bxadfield,  4  Taunt 
227.  5  Barn,  &  Adol  40.  OeroleU  v.  Hattforth,  2  Wm. 
Black.  958.    3  Burrow,  1370.) 

It  is  urged  that  this  is  a  forfeiture,  and  that  equity  will  al- 
ways relieve  a  party  against  a  forfeiture.  The  plaintiff's  claim 
is  for  the  money  secured  by  the  bond,  and  interest.  There  is 
nothing  more  claimed.  The  debtor  owes  the  amount.  He 
forfeits  nothing.  He  is  required  to  pay  nothing  but  his  debt 
There  is  no  forfeiture  to  be  relieved.  If  the  bond  had  been 
conditioned  to  pay  the  money  in  one  year,  with  an  agreement 
to  extend  the  payment  a  second  year,  if  the  interest  was  paid 
within  thirty  days  after  it  became  due,  no  one  would  for  a 
moment  argue  that  there  was  any  forfeiture.    And  yet  that 
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condition,  and  the  condition  of  the  bond  in  suit  are  substan- 
tially the  same. 

Nor  can  it  be  called  a  penalty.  That  is  a  sum  named  as 
damages,  to  be  recovered  for  -violating  an  agreement  or  promise, 
in  lien  of  damages.  There  is  no  such  thing  here:  No 
damages  are  called  for.  Merely  altering  the  day  of  payment 
is  neither  a  forfeiture  of  any  property,  nor  *  penalty  in  dam- 
ages for  the  breach  of  any  agreement 

I  have  been  referred,  by  the  defendants,  to  the  case  of  Mayo 
t  Judah,  (5  Munf.  494,)  in  which  the  court  held  that  it  was 
a  forfeiture  because  it  imposed  further  and  greater  obligation 
upon  the  parties.  I  do  not  so  consider  it,  in  this  case ;  and 
unless  there  is  something  in  the  act  of  assembly  under  which 
that  case  arose,  allowing  it,  I  must  dissent  from  that  conclu- 
sion. The  same  remarks  apply  to  the  cases  cited  from  2  White 
<k  Tudrts  Eq.  Cos.  p.  468. 

In  the  second  and  third  districts,  I  am  informed,  decisions 
have  been  made,  adverse  to  the  right  of  the  defendant  to  re- 
lief in  similar  cases  to  the  present 

My  opinion  is  that  the  plaintiff  is  entitled  to  judgment 
And  a  reference  is  ordered,  to  compute  the  amount  due  on  the 
mortgage. 

[New  York  Special  Term,  Jane  21, 1868.    Ingraham,  Justice.] 


Stewart,  receiver  &a,  vs.  Beebb  and  others. 

In  an  action  by  a  receiver,  it  is  not  necessary  for  the  plaintiff,  in  bis  complaint, 
to  set  out  all  the  proceedings  by  which  he  was  appointed.  It  is  sufficient  if 
he  states  the  mode  of  his  appointment. 

Thus  where  the  complaint  showed  the  plaintiff  to  be  receiver  of  the  Bowery 
Bank,  appointed  by  the  supreme  court,  by  an  order  made  on  a  specified  day, 
on  condition  of  filing  security ;  and  that  such  security  was  given  accord- 
ingly ;  Held  that  enough  was  stated  to  enable  the  defendant  to  take  issue 
upon  the  legality  of  the  plaintiff's  appointment,  if  he  chose  to  do  so.  De- 
murrer overruled. 
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DEMURRER  to  complaint.  The  action  was  brought  upon 
a  promissory  note,  made  by  one  of  the  defendants,  and 
indorsed  by  the  other,  to  the  Bowery  Bank  The  complaint 
alleged  "  that  by  an  order  of  the  snpreme  court  of  the  state  of 
New  York,  made  at  the  City  Hall  of  the  city  of  New  York, 
on  the  5th  day  of  November,  1857,  the  plaintiff  was  duly  ap- 
pointed receiver  of  the  Bowery  Bank,  of  the  city  of  New 
York,  upon  filing  certain  security  therein  mentioned ;  which 
said  security  was  duly  filed  on  the  6th  day  of  November, 
1857 ;  and  that  the  plaintiff  thereupon  entered  upon  the  du- 
ties of  his  appointment,  and  is  now  in  the  lawful  possession 
of  the  property  and  effects  of  said  Bank,  as  receiver  thereof" 
The  complaint  then  set  forth  the  making  and  indorsement  of 
the  note  in  suit ;  and  waiver  of  demand  of  payment  and  no- 
tice of  protest ;  and  admitted  the  payment  of  a  part  of  the 
amount  of  the  note.  And  the  plaintiff  alleged  that  he,  as  re- 
ceiver as  aforesaid,  was  the  lawful  owner  and  holder  of  the 
said  note,  and  that  the  defendants  were  indebted  to  him  as 
such  receiver,  thereon,  in  a  specified  sum,  with  interest ;  for 
which  amount  the  plaintiff  demanded  judgment. 

The  defendants,  by  their  demurrer,  specified  the  following 
grounds  of  objection  to  the  complaint 

1.  That  it  did  not  appear  by  such  complaint  that  the  plain- 
tiff had  legal  capacity  to  sue. 

2.  That  the  complaint  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  (1.)  That  it  did  not  appear  that 
the  Bowery  Bank  was  a  corporation,  created  under  the  laws 
of  this  or  any  other  state.  (2.)  That  it  did  not  appear  that 
such  bank  was  insolvent ;  (3.)  That  it  did  not  appear  that 
said  bank  was  declared  to  be  insolvent,  by  any  court  of  com- 
petent jurisdiction.  (4)  That  it  did  not  appear  that  the  neces- 
sary legal  steps  were  taken  to  have  such  bank  declared  in- 
solvent (5.)  That  it  did  not  appear  that  the  necessary 
legal  steps  were  taken  to  have  a  receiver  of  such  bank  ap- 
pointed. (6.)  That  it  did  not  appear  that  the  plaintiff  was 
legally  or  properly  appointed  receiver  of  such  bank.  (7.)  That 
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it  did  not  appear  that  stockholders  owning  stock  in  such  bank 
in  the  aggregate  exceeding  one-tenth  part  of  the  capital  paid 
in  applied  to  have  such  bank  declared  insolvent  and  a  receiver 
thereof  appointed.  (8.)  That  it  did  not  appear  that  the  sure- 
ties given  by  the  plaintiff  were  approved.  (9.)  That  it  did 
not  appear  where  such  security  was  filed.  (10.)  That  in  other 
particulars  the  complaint  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action. 

W.  Slosson,  for  the  plaintiff. 

Beebe,  Bean  dk  Don6huey  for  the  defendants. 

Ingraham,  J.  This  action  is  brought  by  the  receiver  of 
the  Bowery  Bank.  The  complaint  describes  the  plaintiff  as 
having  been  duly  appointed  receiver,  by  an  order  of  the  su- 
preme court,  &c.  The  demurrer  states  as  grounds  of  demur- 
rer:  1.  That  the  plaintiff  has  not  legal  capacity  to  sue.  The 
objection  to  the  allegation  in  the  complaint  respecting  the 
mode  of  the  plaintiff's  appointment,  is  that  the  appointment 
must  be  made  by  a  judge,  out  of  court,  and  not  by  the  court 
itself.  And  sections  236  to  239  of  the  statute  (1  R.  8. 4£h  ed. 
p.  1162,)  are  referred  to  as  authority  therefor. 

By  the  law,  as  passed  originally,  (2  R.  S.  p.  464,)  it  will 
be  seen  that  the  power  of  appointing  receivers  was  vested  in 
the  court  of  chancery,  and  not  in  the  chancellor.  The  subse- 
quent transfer  of  power  from  that  court,  under  the  new  con- 
stitution, was  to  the  supreme  court,  and  not  to  a  justice  of 
that  court.  By  the  statute  of  1848  (Laws  of  1848,  ck  226,) 
provision  is  made  for  the  proceedings  under  which  the  receiver, 
here,  was  appointed ;  and  that  statute  authorizes  the  applica- 
tion to  be  made  to  a  justice  of  the  supreme  court.  In  some 
places  it  is  said  to  be  made  to  a  justice  of  the  court  for  the 
proper  order ;  in  other  sections  of  the  act,  the  order  is  to  be 
made  by  a  justice,  at  any  special  term.  The  25th  section 
recognizes  the  right  of  appeal  from  any  such  order,  and  I  see 
nothing  to  prevent  the  order  from  being  entered  by  the  justice 
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making  it,  at  any  term  of  the  court,  in  the  same  manner  as 
other  orders. 

2d.  It  is  also  averred  as  a  ground  of  demurrer  that  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause  of 
action ;  because  it  does  not  state  the  facts  necessary  to  show 
that  the  order  appointing  a  receiver  were  such  as  were  re- 
quired by  statute. 

It  never  was  necessary  to  set  out  all  the  proceedings  by  which 
a  receiver  was  appointed.  On  the  contrary,  it  was  sufficient 
to  aver  that  he  was  appointed  receiver ;  the  court  by  which 
the  appointment  was  made,  and  the  date  of  the  order.  Even 
this  was  not  necessary  where  the  action  was  on  a  note  held  by 
a  banking  institution,  or  was  brought  for  property  of  an  in- 
solvent debtor ;  because  in  such  a  case  the  receiver  was  author- 
ized to  sue  in  his  own  name  or  otherwise.  (GUttet  v.  Fair- 
child,  4  Denio,  82.    Haxctun  v.  Bishop,  3  Wend.  16.) 

Since  the  code,  it  has  been  held  that  a  plaintiff  suing  as  a 
receiver  must  allege  his  authority,  in  the  complaint.  {Bangs 
v.  Mcintosh,  23  Barb.  591.)  In  White  v.  Joy  the  court  say 
"the  receiver  must  set  out  the  proceeding,  so  that  the  court 
may  see  that  the  appointment  was  legal..  In  such  a  case  the 
appointment  of  the  receiver  is  a  part  of  the  plaintiff's  title. 
It  is  like  the  granting  of  letters  testamentary  or  of  adminis- 
tration. Unless  the  fact  is  stated,  the  plaintiff  does  not  show 
any  right  to  sue."  Mr.  Justice  Marvin  also  says,  "If  the 
plaintiff  claimed  in  his  character  of  receiver  he  should  have 
inserted  the  proper,  averments  in  the  body  of  his  complaint, 
to  show  his  right  to  maintain  his  suit  in  that  character,  and 
his  title  to  the  note."  These  decisions  all  refer  to  the  mode 
of  pleading,  as  in  the  case  of  administrators  or  executors,  and 
to  the  case  of  Beach  v.  King,  (17  Wend.  197,)  as  authority. 
In  that  case  Justice  Bronson  has  pointed  out  what  is  necessary. 
He  says :  "The  proper  mode  of  pleading  is  by  a  direct  alle- 
gation that  such  letters  were  granted.  tt  *  *  He  should 
have  stated  how  he  was  appointed,  and  then  the  court  could 
determine  its  sufficiency,  upon  demurrer." 
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In  these  decisions,  no  reference  appears  to  be  made  to  the 
section  of  the  revised  statutes  allowing  receivers  to  sue  in 
their  own  names;  or  to  the  subsequent  statute,  passed  in 
1845,  (Laws  of  1845,  ch.  112,)  whicl^provides  expressly  that 
such  receivers  may  sue  in  their  own  names  for  any  debt,  claim 
or  demand  transferred  to  them,  or  to  the  possession  of  which 
they  are  entitled. 

I  do  not  understand  these  decisions  as  requiring  a  receiver 
to  set  out  all  the  proceedings  by  which  he  was  appointed,  but 
merely  that  he  show  the  mode  of  his  appointment.  I  consider 
this  sufficiently  done  in  the  present  case.  The  complaint 
shows  the  plaintiff  to  be  receiver  of  the  Bowery  Bank,  ap- 
pointed by  the  supreme  court,  by  an  order  made  on  a  day 
named,  upon  filing  security ;  and  that  such  security  had  been 
filed.  Enough  is  stated  to  enable  the  defendant  to  take  issue 
upon  the  legality  of  the  appointment,  if  he  pleases. 

Judgment  for  the  plaintiff  on  demurrer,  with  leave  to  the 
defendant  to  withdraw  his  demurrer,  and  answer  on  payment 
of  costs. 

[New  Tobk  Special  Term,  Jane  21, 1858.    Ingrakamy  Justice.] 


Edwin  Pabkeb,  president  of  the  Meriden  Machine  Company, 
vs.  Schenck  &  Euthebford. 

The  statute  of  frauds  does  not  apply  to  a  contract  to  make  and  deliver  an 
article  not  then  in  existence,  ont  of  materials  to  be  furnished  by  the  manu- 
facturer, where  the  article  is  to  be  constructed  in  a  special  manner,  and  of 
specified  materials,  and  the  price  depends  upon  the  quantity  of  materials 
used. 

fllHIS  action  was  brought  to  recover  the  sum  of  $313.75,  the 
X  price  agreed  to  be  paid  by  the  defendants  for  a  double 
acting  ptubp,  of  Fanlham's  patent,  to  be  made  by  the  plain- 
tiffs, for  the  defendants.  The  complaint  alleged  the  making 
of  the  contract — which  was  not  in  writing — between  the  agent 
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of  the  defendants  and  the  plaintiffs ;  the  manufacture  of  the 
pump  agreeably  to  the  terms  of  the  contract,  and  the  tender 
thereof  to  the  defendants,  and  their  refusal  to  accept  or  pay 
for  the  same.  By  their  answer,  the  defendants  denied  the 
making  of  the  contract  sued  on,  and  alleged  that  the  only  con- 
tract made  by  them,  with  the  plaintiffe,  was  for  a  double  ac- 
tion six  inch  chamber  and  sixteen  inch  stroke  brass  pump, 
the  price  of  which  was  by  the  terms  of  the  contract  in  no  event 
to  exceed  the  sum  of  $208 ;  that  for  the  only  pump  which  the 
plaintiffs  presented  or  offered  to  the  defendants  they  charged 
the  sum  of  $313.75,  which  sum  the  defendants  had  never 
agreed  to  pay  to  the  plaintiffs,  for  any  pump  whatever.  On 
the  trial  the  plaintiffs  proved  the  making  of  a  verbal  contract 
of  the  tenor  and  effect  set  forth  in  the  complaint,  and  the  man- 
ufacturing of  the  pump,  according  to  the  terms  thereof;  the 
weight  of  the  pump ;  and  the  tender  thereof  to  the  defendants ; 
and  their  refusal  to  accept  When  the  plaintiffs  rested,  the 
defendants'  counsel  moved  for  a  dismissal  of  the  complaint,  on 
the  ground  that  no  sufficient  contract  had  been  established, 
within  the  provisions  of  the  statute  of  frauds.  The  justice 
holding  the  circuit  decided  that  no  sufficient  contract  had  been 
proved,  within  the  statute,  and  ordered  the  complaint  to  be 
dismissed.     The  plaintiffs  excepted,  and  moved  for  a  new  trial. 

A.  M.  Sttiffen,  for  the  plaintiffs. 

B.  D.  Sittiman,  for  the  defendants. 

Ingraham,  J.  The  facts  proven  in  this  case  were,  that  the 
defendants  wanted  a  pump ;  and  on  examining  those  in  pos- 
session of  the  plaintiffs  the  defendants  were  not  satisfied  with 
them.  They  wanted  one  made  of  brass,  with  some  alterations 
varying  it  from  those  of  the  plaintiffs.  They  inquired  as  to 
the  cost,  and  were  informed  of  a  gross  sum  as  the  cost  of  a 
part  of  the  pump,  and  that  the  brass  would  be  charged  for  by 
the  pound,  over  and  above  the  cost  if  made  of  iron.  An  order 
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was  finally  given,  to  have  the  pump  made.  The  defense  is, 
the  want  of  a  written  contract,  under  the  statute  of  frauds. 

The  present  contract  is  not  within  the  class  of  cases  to  which 
that  statute  relates.  It  was  not  for  the  mere  sale  of  a  pump, 
but  for  the  manufacture  of  a  pump  in  a  peculiar  way,  suited 
to  the  purposes  of  the  defendants,  and  which  might  not  have 
been  required  for  another.  It  comes  within  that  class  of  cases 
referred  to  by  Judge  Bronson  in  Downs  v.  Boss.  (23  Wend. 
273,)  as  cases  out  of  the  statute.  "  With  a  single  exception 
they  relate  to  contracts  for  the  sale  of  a  thing  not  then  in  ex- 
istence, but  which  was  to  be  constructed  or  manufactured  by 
the  vendor." 

There  can  be  no  doubt  in  this  case,  that  there  was  to  be  a 
special  mode  of  constructing  this  pump  for  the  defendants, 
and  that  work  was  to  be  done,  of  a  particular  character.  Nor 
was  the  price  fixed,  for  it.  A  portion  was  to  be  charged  at  a 
fixed  rate ;  the  balance  depended  on  the  quantity  of  brass  used. 
It  is  the  same  as  if  a  man  bought  cloth  and  ordered  it  made 
into  a  coat ;  when  the  price  to  be  charged  for  the  making  was 
a  fixed  sum,  and  the  amount  to  be  charged  for  the  cloth  de- 
pended on  the  quantity  used.  Such  an  order  has  always  been 
considered  as  not  within  the  statute. 

In  all  the  cases  cited  by  the  defendants'  counsel  the  contract 
was  for  specific  articles,  at  a  fixed  price ;  and  the  contract  did 
not  contemplate  any  work  to  be  done,  in  preparing  the  article, 
in  compliance  with  directions  previously  given,  but  merely 
preparing  for  market,  or  sale,  the  article  purchased. 

In  this  case,  as  in  the  cases  in  18  John.  58,  and  8  Cowen, 
215,  the  article  agreed  for  was  to  be  manufactured  according 
to  particular  directions.  Chitty  lays  down  the  rule  applicable 
to  such  cases  to  be,  that  the  statute  does  not  apply  to  contracts 
for  work,  labor  and  materials ;  that  is,  a  contract  to  make, 
complete  and  deliver  infuturo,  goods  not  in  existence  and 
consequently  not  capable  of  delivery  or  part  acceptance,  at  the 
time  of  the  bargain.  (Chit,  on  Cord.  306.)  To  avoid  tliis  rule 
in  England  another  statute  was  enacted,  bringing  that  class, 


DELAWAKE— JULY,  1858.  41 


Dickens  t>.  New  York  Central  Bail  Road  Company. 

also,  within  the  statute.  But  no  such  alteration  of  the  law 
has  been  made  in  this  state,  and  until  so  altered,  I  suppose 
the  rule  to  remain. 

I  think  the  justice  erred,  upon  the  trial,  in  dismissing  the 
complaint  for  this  cause. 

A  new  trial  ordered ;  costs  to  abide  the  event 

[Nkw  York  Special  Term,  July  8, 1858.    Ingraham,  Justice.] 


Lobenzo  D.  Dickens,  adm'r  of  Sally  Dickens  his  wife,  vs. 
The  New  York  Central  Bail  Road  Company. 

An  action  can  be  maintained,  under  the  act  of  1847,  "  requiring  compensation 
for  causing  death  by  wrongful  act,  neglect  or  default,"  by  an  individual 
as  administrator  of  his  deceased  wife,  whose  death  was  caused  by  the  negli- 
gence of  the  defendant ;  although  the  deceased  left  no  father  or  mother  or 
descendants  surviving  her. 

An  action  can  be  maintained  by  the  personal  representative  of  a  deceased 
person,  whose  death  has  been  wrongfully  caused  by  the  defendant ;  although 
the  deceased  left  no  husband  or  wife  or  next  of  kin  surviving,  who  could 
ever  have  any  legal  claim  upon  such  person,  if  living,  for  services  or  support. 
Per  Balcom,  J. 

The  language  of  section  2  of  the  act  of  1847,  declaring  that  the  jury  "may 
give  such  damages  as  they  shall  deem  a  fair  and  just  compensation,"  Ac. 
"  with  reference  to  the  pecuniary  injury  resulting  from  such  death,  to  the 
wife  and  next  of  kin  of  such  deceased  person,"  is  merely  permissive ;  and 
cannot  be  regarded  as  restricting  the  jury,  on  the  question  of  damages,  to 
the  pecuniary  injury  resulting  from  the  death  of  the  person  killed,  to  the  wife 
and  next  of  kin  of  the  deceased. 

MOTION  by  the  defendant  for  a  new  trial.     The  facts  in 
the  case  sufficiently  appear  in  the  following  opinion  of 
Justice  Balcom. 

T.  Jenkins,  for  the  plaintiff. 

M.  S.  Miller,  for  the  defendant. 

Balcom,  J.     Sally  Dickens  was  the  wife  of  the  plaintiff, 
and  was  killed  by  reason  of  the  negligence  of  the  defendant's 
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agents,  on  the  defendant's  rail  road,  at  Canastota  station  in 
the  county  of  Madison,  in  August,  1854  The  plaintiff,  as  her 
administrator,  obtained  a  verdict  against  the  defendant,  at  the 
Madison  circuit,  in  March,  1857,  for  $1500,  for  injuring  her 
and  causing  her  death.  The  action  was  brought  under  and 
pursuant  to  chapter  450  of  the  Laws  of  1847,  entitled  "  An 
act  requiring  compensation  for  causing  death  by  wrongful  act, 
neglect  or  default,"  as  amended  by  chapter  256  of  the  Laws 
of  1849. 

The  defendant's  counsel  has  moved  for  a  new  trial,  on  sev- 
eral grounds ;  but  the  only  one  which  I  think  of  sufficient  im- 
portance to  call  for  examination  is,  whether  the  plaintiff  can 
maintain  the  action,  inasmuch  as  the  deceased  left  no  father 
or  mother,  child,  or  descendant  of  a  child  surviving  her. 

If  the  plaintiff's  wife  had  not  died,  the  defendant  would 
have  been  liable  to  respond  in  damages,  for  injuring  her. 
{Thomas  v.  Winchester,  2  Selden,  407 ;)  and  if  section  one  of 
the  act  of  1847,  (Laws  of  1847,  p.  575,)  stood  alone,  there  could 
be  no  doubt  of  the  defendant's  liability  in  an  action  for  dam- 
ages in  respect  to  the  injury  to  her,  notwithstanding  her  death. 
In  Quin  v.  Moore,  (1  E.  P.  Smith,  434,)  Comstock,  J.,  said : 
"  The  only  condition  on  which  the  right  of  the  administrator 
to  sue  under  the  statute  depends,  is  the  common  law  right  of 
the  injured  person  to  maintain  an  action  if  he  were  living." 
This  language  is  certainly  comprehensive  enough  to  authorize 
this  action ;  but  it  is  contended  by  the  defendant's  counsel, 
inasmuch  as  there  was  a  mother,  who  survived  her  minor  child 
that  was  killed,  in  the  case  of  Quin  v.  Moore,  and  also  in  the 
one  cited  to  sustain  the  decision  in  that  case,  that  the  language 
used  by  Judge  Comstock  should  not  control  the  decision  of  the 
case  at  bar.  Now  conceding  the  question  in  this  case  to  be 
undecided,  I  am  of  the  opinion  this  action  is  well  brought ; 
and  that  such  an  action  can  be  maintained  by  the  personal 
representative  of  a  deceased  person,  whose  death  has  been 
wrongfully  caused  by  the  defendant ;  although  such  deceased 
person  left  no  husband  or  wife,  or  next  of  kin  surviving,  who 
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could  ever  have  any  legal  claim  upon  such  person  if  living,  for 
services  or  support  It  has  not  been  denied  that  the  language 
of  the  first  section  of  the  law  under  Which  this  action  was 
brought  is  broad  enough  to  sustain  this  conclusion ;  and  thus 
much  may  be  regarded  as  conceded.  But  it  is  insisted  that 
notwithstanding  the  broad  and  comprehensive  language  em- 
ployed in  the  first  section  of  that  law,  the  right  to  maintain 
actions  under  it  is  restricted  to  cases  where  the  deceased  per- 
son leaves  a  widow  or  next  of  kin  surviving,  who  sustains,  or 
may  sustain  some  pecuniary  loss  by  reason  of  the  death  of 
such  peiBon.  When  it  is  asserted  that  section  two  declares 
"  the  amount  recovered  in  every  such  action  shall  be  for  the  ex- 
clusive benefit  of  the  widow  and  next  of  kin  of  such  deceased 
person/'  it  must  be  remembered  that  there  may  be  next  of  kin 
to  the  deceased  person  who  could  have  no  legal  claim  upon 
such  person,  if  living,  for  services  or  support.  The  other  part 
of  section  two,  on  which  more  stress  is  laid  by  the  defendant's 
counsel,  is,  that  "  in  every  such  action  the  jury  may  give  such 
damages  as  they  shall  deem  a  fair  and  just  compensation,  not 
exceeding  five  thousand  dollars,  with  reference  to  the  pecun- 
iary injury  resulting  from  such  death,  to  the  wife  and  next  of 
kin  of  such  deceased  person."  (See  Laws  of  1849,  p.  388,  §  1.) 
I  think  this  language  is  merely  permissive,  when  construed 
with  section  one,  and  that  it  cannot  be  regarded  as  restricting 
the  jury,  on  the  question  of  damages,  to  the  pecuniary  injury 
resulting  from  the  death  of  the  person  killed,  to  the  wife  and 
next  of  kin  of  such  deceased  person.  The  legislature  has  said 
the  administrator  may  recover  such  damages,  but  it  has  not 
declared  he  shall  recover  no  other  damages,  as  I  think  it 
would  have  done,  if  it  had  been  the  intention  of  the  legisla- 
ture to  limit  the  right  of  action  to  cases  where  the  deceased 
person  leaves  a  wife  or  next  of  kin,  who  could  have  a  legal 
claim  for  services  or  support  upon  such  deceased  person  if 
living. 

I  am  of  the  opinion  the  defendant's  motion  for  a  new  trial 
should  be  denied,  with  Costs* 
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Justices  Gray,  Mason  and  Campbell  concurred  in  the  above 
conclusion,  upon  the  ground  that  they  thought  the  decision 
in  Quin  v.  Moore  was  decisive  of  the  question  whether  the 
plaintiff  as  administrator  of  his  wife  could  sustain  this  action. 

Motion  for  a  new  trial  denied,  with  costs.(a) 

[Dblawabb  General  Term,  July  6,  1858.  Gray,  Mason,  Balcom  and 
Oampbdt,  Justices.] 

(a)  In  KeUer,  adm'r  &e.t  v.  The  New  York  Central  Rail  Road  Company,  de- 
cided at  the  same  term,  a  similar  decision  was  made.  That  was  an  action 
growing  out  of  the  same  occurrence  which  was  the  foundation  of  the  above 
action.  It  was  brought  by  the  plaintiff,  B.  Keller,  as  administrator  of  Rachel 
Keller,  his  mother,  to  recover  damages  arising  from  injuries  sustained  by  her 
on  that  occasion,  by  which  she  was  killed.  The  intestate  was  a  widow,  and 
had  no  child  at  the  time  of  her  death,  under  the  age  of  21  years,  or  relative 
who  was  dependent  upon  her.  The  plaintiff  obtained  a  verdict,  for  $1700,  and 
the  defendant  moved  for  a  new  trial,  on  the  ground  that  the  intestate  left  no 
husband  or  next  of  kin  who  sustained  any  pecuniary  loss  by  reason  of  her 
death.  The  court  denied  the  motion  for  a  new  trial,  for  the  same  reasons  as- 
signed in  the  above  case.    (Opinion  by  Balcom,  J.) 
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Where  a  promissory  note  was  shown  to  have  been  in  the  possession  of,  and 
owned  by,  the  payee  within  four  or  five  days  of  his  death,  and  there  was  no 
evidence  of  any  transfer  thereof  by  him,  in  his  lifetime,  but  about  two 
weeks  after  his  death  his  widow  was  in  possession  of  it,  claiming  it  as  her 
own,  and  she  subsequently  negotiated  it  to  the  plaintiff;  and  it  appeared 
that  the  payee  died  intestate  and  indebted,  and  no  letters  of  administration 
had  been  issued :  Held  that  it  was  to  be  inferred,  from  these  circumstances; 
that  the  note  belonged  to  the  payee,  at  the  time  of  his  death,  and  that  his 
widow  not  being  his  legal  representative,  nor  the  owner  of  the  note,  had  no 
right  to  transfer  the  same  to  the  plaintiff.    Wright,  P.  J.,  dissented. 

Held  aUo,  that  the  defendant  was  not  estopped  from  setting  up  a  want  of  title 
in  the  plaintiff,  by  the  fact  of  his  having  made  payments  upon  the  note, 
while  it  was  held  by  the  widow,  and  to  the  plaintiff  after  it  came  into  his 
hands,  some  of  which  payments  were  indorsed  upon  the  note  by  the  de- 
fendant in  his  own  handwriting.    Wright,  P.  J.,  dissented. 

Estoppels,  as  they  operate  to  exclude  the  truth,  must  be  strictly  construed. 
Per  Hoqbdoom,  J. 
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THIS  is  an  appeal  by  the  defendant  from  a  judgment  ren- 
dered in  favor  of  the  plaintiff  on  the.  1st  day  of  July, 
1856,  upon  the  report  of  a  referee.    The  plaintiff's  claim  was 
for  a  sum  of  $34.93,  found  due  from  the  defendant  to  him 
on  settlement,  on  the  16th  of  March,  1855,  and  also  for  the 
amount  of  a  promissory  note  executed  by  the  defendant, 
dated  the  18th  of  March,  1855,  and  payable  to  James  Carroll 
or  bearer,  one  day  from  date,  with  interest.    Judgment  was 
rendered  in  favor  of  the  plaintiff  for  both  of  these  amounts, 
with  costs.    James  Carroll,  the  payee  and  original  holderof  the 
note,  died  in  the  latter  part  of  March,  1855.  .  By  the  report 
of  the  referee  it  appears  that  the  note  was  at  one  time  his 
property.    The  referee  gives  no  specific  date.    By  the  evi- 
dence of  William  T.  Hornbeck  it  appears  that  the  witness 
knew  of  Carroll's  holding  this  note,  about  six  weeks  before 
his  death,  and  by  the  evidence  of  John  Hornbeck  it  appears 
that  Carroll  had  the  note  three  weeks  before  his  death ;  in- 
deed, within  two  weeks  of  his  death,  for  the  same  witness 
swears  that  Carroll  was  sick  for  two  weeks  and  that  during 
his  sickness  the  witness,  at  his  request,  took  the  note  and 
collected  some  money  on  it  from  the  defendant,  which  is  in- 
dorsed on  the  note.    There  are  only  two  indorsements  on  the 
note  in  March,  1855,  to  wit :  the  26th  and  27th  of  March, 
and  as  Carroll  died  in  the  latter  part  of  March,  the  pay- 
ments must  have  been  made  at  farthest  within  four  or  five 
days  of  his  death.    There  is  no  evidence  of  the  transfer  of 
the  note  by  Carroll.    His  widow,  Mary  Ann  Carroll,  is  shown 
to  have  been  in  possession  of  it  about  two  weeks  after  his 
death.    She  was  sworn  in  the,  case  and  testified  that  she  ne- 
gotiated it  to  the  plaintiff  and  got  the  amount  of  it  in  trade 
at  his  store  in  June,  1855,  in  family  necessaries  ;  that  she  ex- 
pected the  plaintiff  knew  how  she  came  by  the  note,  but  did 
not  recollect  that  she  told  him  she  got  it  from  her  husband ; 
that  it  was  generally  understood  in  the  neighborhood  how  she 
got  the  note.    She  subsequently  says,  that  she  told  him  she 
had  a  note  which  Carroll  had  given  to  her  as  hers.    It  does 
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not  appear  when  this  alleged  gift  was  made.  William  T. 
Hornbeck  testifies  that  on  the  occasion  when  Carroll  spoke 
to  him  about  the  note,  he  also  said  that  he  had  told  his  wife  to 
put  the  note  in  the  trunk  "  and  then  I  will  know  where  to 
find  it,  or  if  you  should  want  it."  Carroll  owed  debts  when 
he  died,  which  are  still  unpaid,  and  left  him  surviving  a  wife 
and  two  childrea  Carroll  left  no  will,  and  no  letters  testamen- 
tary or  of  administration  were  taken  out  upon  his  estate. 
The  defendant  made  repeated  payments  upon  the  note,  to  the 
widow  or  her  agent,  after  her  husband's  death,  which  were  in- 
dorsed upon  the  note  in  the  defendant's  handwriting,  which 
handwriting  was  known  to  the  plaintiff.  The  defendant 
also  made  two  or  more  payments  upon  the  note  to  the 
plaintiff  himself.  The  creditors  of  Carroll  forbade  him  to 
pay  on  the  note.  The  parties  all  resided  in  the  same  village 
or  neighborhood,  and  were  well  acquainted  with  each  other. 
The  widow,  before  transferring  the  note  to  the  plaintiff,  ap- 
plied to  the  defendant  for  a  payment  upon  it,  which  he  did 
not  make,  and  she  then  informed  him  she  should  sell  the  note, 
and  he  said  "  sell  on."  Upon  these  facts  the  referee  reported 
in  favor  of  the  plaintiff  for  the  amount  of  both  the  account 
and  note,  and  the  defendant  duly  excepted. 

C.  B.  Cochran,  for  the  defendant. 

E.  Cooke,  for  the  plaintiff. 

Hooeboom,  J.  The  report  of  the  referee  leaves  it  uncer- 
tain what  was  the  latest  date  at  which  Carroll  was  in  posses- 
sion of  the  note ;  but  it  is  apparent  from  the  testimony  that 
it  muBt  have  been  within  a  few  days  of  his  death.  No  trans- 
fer of  the  note  by  him  is  shown.  The  evidence  fails  to  show 
satisfactorily  even  an  attempted  gift;  although  the  widow 
stated  to  the  plaintiff  that  her  husband  had  given  her  the  note. 
But  the  fact  of  the  gift  is  not  expressly  sworn  to ;  the  manner 
of  it  is  not  shown;  nor  does  it  appear  that  any  delivery  ever 
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accompanied  the  donation.  Nor  could  the  husband,  under 
the  circumstances,  make  a  valid  gift  of  the  note.  He  was  in- 
debted at  the  time,  and  his  creditors  had  a  right  to  his  prop- 
erty, and  notified  the  defendant  not  to  pay  to  the  widow.  I 
think  we  must  infer  that  the  note  belonged  to  James  Carroll, 
at  the  time  of  his  death.  If  so,  the  plaintiff  does  not  make 
title  to  it.  He  received  it  from  the  widow,  and  she  had  no 
right  to  transfer  it.  It  could  only  be  done  by  the  legal  rep- 
resentative of  Carroll,  and  none  such  was  ever  appointed.  (Ed- 
wards v.  Campbell,  23  Barb.  423.  Woodin  v.  Bagley,  13 
Wend.  453.  Beecher  v.  Crouse,  19  id.  306.  Jenkins  v.  Frey- 
er,  4  Paige,  47.)  An  administrator  may  yet  be  appointed, 
and  in  that  case  the  defendant  would  have  no  legal  defense  to  an 
action  brought  by  him  upon  this  note.  The  defendant  is  not 
estopped  by  his  payments  to  Mrs.  Carroll  and  to  the  plaintiff 
They  are  proper  evidence  for  a  jury  to  consider,  but  are  not 
in  their  nature  or  effect  conclusive.  So  far  as  the  plaintiff  is 
concerned,  the  case  lacks  one  of  the  most  material  ingredients 
of  an  estoppel,  to  wit :  that  the  defendant  by  his  declarations 
or  conduct  induced  the  plaintiff  to  become  the  purchaser  of 
the  note.  It  is  a  fallacy  to  suppose  that  this  inducement 
took  place  by  the  defendant  having  indorsed  on  the  note  in 
his  own  handwriting  some  of  his  payments,  which  handwriting 
was  known  to  and  inspected  by  the  plaintiff  before  he  purchased 
the  paper.  This  does  not  amount  to  a  representation  by  the 
defendant  to  the  plaintiff,  on  the  faith  of  which  he'  has  a 
right  to  act.  The  representation,  if  it  be  one,  was  not  made 
at  the  time,  nor  to  the  plaintiff,  nor  in  his  presence  or  hear- 
ing; nor  for  the  purpose  of  inducing  action  on  the  part  of 
the  plaintiff ;  nor  upon  an  occasion  when  the  defendant  spoke 
or  was  called  upon  to  speak.  (See  Reynolds  v.  Lounsbury, 
6  MM,  534;  Martin  v.  Angell,  7  Barb.  407;  PenneU  v. 
Hinman,  Id.  644.)  Estoppels,  as  they  operate  to  exclude 
the  truth,  must  be  strictly  construed.  If  the  defendant  had 
stood  by,  at  the  time  of  the  transfer  of  the  note  to  the  plain- 
tiff by  the  widow,  and  the  latter  had  then  represented  the 
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note  as  owing  to  her  by  the  defendant,  and  he  had  not  de- 
nied it,  or  had  acquiesced  in  it,  and  the  plaintiff'  had  taken 
the  note  upon  such  representation,  that  would  have  consti- 
tuted an  estoppel  But  the  defendant  was  not  present:  he 
was  ignorant  of  the  representations  made  by  Mrs.  Carroll, 
and  in  no  way  contributed  to  induce  the  plaintiff  to  give  con- 
fidence to  them.  All  that  he  did  was,  on  a  previous  occasion, 
to  make  payments  upon  the  note,  to  the  widow.  Perhaps,  at 
the  time  he  did  so,  he  was  ignorant  of  the  facts  ;  perhaps  he 
was  himself  induced  by  false  representations  to  suppose  that 
she  was  the  bona  fide  holder  and  owner  of  the  note ;  perhaps 
he  did  it  under  the  expectation  and  promise  by  her  that  she 
would  take  out  letters  upon  the  estate  and  credit  him  with  the 
payment  in  the  capacity  of  administratrix.  We  can  imagine 
a  variety  of  reasons  which  might  have  operated  upon  him  to 
induce  him  to  make  the  payment,  quite  consistent  with  the 
absence  of  any  legal  obligation  to  do  so,  when  the  facts  be- 
came fully  known. 

Nor  are  the  payments  to  the  plaintiff  himself  an  estoppel 
upon  the  defendant.  They  are  strong  evidence  of  a  supposed 
legal  liability,  but  not  a  conclusive  bar.  He  may  have  been 
ignorant  of  the  facts ;  he  may  not  have  had  time  to  inquire ; 
and  the  amount  of  the  payment  may  have  been  so  small  as 
to  be  a  matter  of  indifference  whether  it  was  legally  collect- 
able or  not  There  is  no  just  reason  for  compelling  a  party 
to  pay  the  residue  of  an  unjust  demand,  simply  because  he 
has  paid  a  portion  of  it  without  objection.  The  whole  doc- 
trine of  estoppel  rests  upon  this  foundation,  that  a  party  has 
refused  to  speak  when  he  ought  to  have  done  so,  and  has  omit- 
ted to  make  known  important  facts,  the  knowledge  of  which 
would  have  induced  a  different  course  of  action,  from  what 
would  have  taken  place  if  all  the  facts  had  been  disclosed. 
Although  the  doctrine  of  estoppel  is  not  always  carefully  ex- 
pressed, the  cases  all  go  upon  the  assumption  that  the  party 
estopped  is  guilty  of  a  false  statement,  or  of  a  concealment 
of  material  facts,  at  a  time  when  he  has  an  opportunity  and  is 
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called  upon  to  speak,  which  representation  or  concealment  has 
had  a  material  influence  upon  the  conduct  of  a  third  party 
who  would  now  suffer  injury  without  fault  on  his  part,  if  the 
real  truth  were  disclosed  and  allowed  to  have  its  legitimate 
effect.  {Wetland  Canal  Company  v.  Hathaway,  8  Wend. 
480.  Dezetl  v.  Oddl,  3  HM7  215.  Lowry  v.  Tew,  3  Barb. 
Ch.  407.  Outvoter  v.  Dodge,  6  Wend.  397.  Tylee  v.  Yates, 
3  Barb.  222.  Petrie  v.  Feeter,  21  Wend.  172.  Truscott  v. 
Davis,  4  Barb.  495.  Lewis  v.  Woodworth,  2  Comet.  512. 
L'Amoreux  v.  F&cter,  Jd.  281.) 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event 

Gould,  J.,  concurred. 

Weight,  P.  J.  dissented. 

Judgment  reversed. 

[Albany  General  Term,  September  6,  1858.     Wright,  Gould  and  Hoge- 
iooM,  Justices.] 
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A  cause  of  action,  originally  within  the  exceptions  of  the  act  of  1881  to  abol- 
ish imprisonment  for  debt,  does  not  lose  that  character  by  being  assigned  to 
a  third  person. 

The  remedies  provided  by  that  act  were  intended  to  aid  the  enforcement  of 
the  claim,  in  whosever  hands  it  might  be ;  provided  the  relation  of  the  par- 
ties remained  the  same,  and  the  cause  of  action  had  not  been  substantially 
changed. 

Accordingly  held  that  the  assignee  of  a  judgment  recovered  against  a  debtor 
for  fraud  and  false  and  fraudulent  representations,  could  institute  proceed- 
ings under  the.  act  of  1881,  for  the  arrest  and  imprisonment  of  the  judgment 
debtor ;  especially  where  it  appeared  that  some  of  the  acts  of  fraud  were 
committed  after  the  assignment  of  the  judgment. 

TUB  is  a  common  law  certiorari  directed  to  his  Honor  Justice 
Gould,  to  review  certain  proceedings  had  before  him  under 
the  non-imprisonment  act  of  1831,  which  resulted  in  the  dia- 
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charge  by  him  of  the  defendant  Jacob  B.  Kirby  from  impris- 
onment, "  on  the  ground  that  the  proceedings  could  not  be 
prosecuted  by  Harvey  J.  King  as  the  assignee  of  the  judgment" 
The  papers  disclose  a  case  of  fraud,  which,  independent  of 
the  question  upon  which  the  judge  based  the  discharge,  would 
have  authorized  the  arrest  and  imprisonment  of  the  debtor 
under  the  provisions  of  the  non-imprisonment  act  of  1831. 
(Laws  of  1831,  ch.  300.)  By  the  plaintiff's  affidavits  it  ap- 
peared that  Kirby  procured  the  acceptances  of  Norman  Strat- 
ton  to  the  amount  of  $10,900,  under  fake  and  fraudulent 
representations  as  to  the  amount  of  his  property,  and  fraudu- 
lently disposed  of  a  portion  of  his  property.  Stratton  having 
recovered  judgment  for  his  demand  to  the  amount  of  $936454, 
on  the  1st  day  of  July,  1854,  made  a  general  assignment  of  his 
property,  including  this  judgment,  to  the  plaintiff,  for  the  ben- 
efit of  his  creditors,  on  the  27th  day  of  February,  1856.  Some 
of  the  allegations  of  fraud,  intended  to  show  a  fraudulent  and 
clandestine  removal  by  Kirby  of  a  portion  of  his  personal 
property  out  of  the  state  with  intent  to  defraud  his  creditors, 
charged  the  last  mentioned  act  as  having  occurred  in  the 
month  of  September,  1856,  six  months  or  more  after  the  as- 
signment to  the  plaintiff.  The  defendant  interposed  before  the 
judge  an  affidavit  denying  the  fraud  charged  in  the  plaintiff's 
papers.  The  merits  of  the  case  on  the  question  of  fraud  were 
not  disposed  of  by  the  jucjge,  but  on  the  30th  day  of  April, 
1858,  he  dismissed  the  proceedings  and  discharged  the  pris- 
oner, on  the  ground  that  the  proceedings  could  not  be  prose- 
cuted by  the  assignee  of  the  judgment.  The  plaintiff  obtained 
from  this  court  a  common  law  certiorari,  upon  the  return  to 
which  the  foregoing  facts  appeared,  and  the  question  was  thus 
presented  for  review. 

W.  Barms  and  H.  O.  Wheaton,  for  the  plaintiff 

W.  A.  Beach,  for  the  defendant. 
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By  the  Court,  Hogebooh,  J.  Prior  to  the  act  of  1831,  im- 
prisonment was  one  of  the  remedies  authorized  by  law  to  en- 
force the  collection  of  debts.  By  that  law  this  remedy  was 
abolished,  except  in  certain  cases.  The  excepted  cases  were 
in  general  where  there  was  an  intended  fraudulent  removal,  or 
a  fraudulent  concealment,  or  a  fraudulent  assignment  or  dis- 
position of  property ;  or  a  fraudulent  refusal  to  apply  it  to  the 
payment  of  a  debt ;  or  a  fraudulent  contracting  of  the  debt  or 
incurring  of  the  obligation  respecting  which  the  suit  was 
brought.  It  cannot  be  denied  that  the  plaintiff's  debt,  as  to 
the  subject  matter  thereof,  originally  came  within  one  or  more 
of  these  exceptions,  and  the  only  question  is  whether  it  lost 
that  character  by  being  assigned  to  the  present  owner.  I  am 
clearly  of  opinion  that  it  did  not.  The  remedies  provided  by 
the  law  of  1831  were,  I  think,  intended  to  aid  the  enforcement 
of  the  claim,  in  whose  hands  soever  it  was.  Before  the  passage 
of  the  non-imprisonment  act,  the  owner  of  the  demand,  whether 
the  original  creditor  or  his  assignee,  could  imprison  the  debtor. 
That  act  limited  the  remedy  to  particular  cases,  mostly  those 
tainted  by  fraud.  And  it  made  no  distinction,  any  where,  in 
regard  to  the  person  who  owned  the  demand.  No  doubt  it 
must  be  a  demand  of  the  description  specified  in  the  act,  and 
if  by  assignment  it  can  be  shown  to  have  lost  its  distinctive 
character,  the  remedies  under  that  act  are  inapplicable.  For 
example,  the  law  authorized  imprisonment  in  actions  upon 
contract  for  moneys  received  in  a  fiduciary  capacity.  This 
was  a  peculiar  relation,,  implying  personal  trust  and  confidence. 
It  attached  to  the  debt  a  kind  of  sacredness  or  solemnity  of 
obligation  which  did  not  belong  to  debts  of  an  ordinary  char- 
acter. If  the  nature  of  the  debt  or  of  the  relation  was  changed 
by  the  consent  of  the  parties,  then  the  remedy  was  changed 
also.  If  the  creditor  and  the  debtor,  standing  in  such  relation 
to  each  other,  had  a  general  statement  or  settlement  of  ac- 
counts, and  a  general  balance  was  struck  for  which  the  debtor 
gave  his  note  or  his  bond,  or  his  paper  secured  by  a  third  per- 
son, I  think  then  it  would  be  placed  upon  the  footing  of  an 
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ordinary  debt — the  relation  of  the  parties  would  be  materially 
changed,  and  the  right  of  imprisonment  gone.  A  suit  brought 
upon  such  a  demand  would  not,  in  a  proper  sense,  be  an  action 
upon  contract  for  moneys  received  in  a  fiduciary  capacity.  It 
would  embrace  demands  for  which  imprisonment  was  not 
allowed ;  the  plaintiff  would  rely  for  his  recovery  upon  the 
account  stated,  or  on  the  new  security  guarantied  by  a  third 
person.  The  cause  of  action  would  be  materially  different 
from  what  it  originally  was. 

But  I  am  not  able  to  see  that  any  such  consequence  legiti- 
mately follows  from  the  mere  assignment  of  a  demand,  other- 
wise within  the  protection  of  the  act  of  1831.  The  debt  re- 
tains its  original  character.  It  has  around  it  still  all  those 
fraudulent  attributes,  as  regards  the  debtor,  which  it  originally 
possessed.  It  is  not  blended  with  any  other  claim.  The 
parties  have  not  in  any  way  agreed  to  place  it  on  a  different 
footing.  It  is  precisely  in  its  original  position,  except  that 
through  the  act  of  the  original  creditor  it  now  belongs  to  a 
third  person.  I  do  not  think  this  should  affect  the  remedy, 
I  cannot  think  the  legislature  ever  contemplated  any  such  re- 
sult. Before  the  act  the  remedy  would  have  existed  in  favor 
of  the  assignee,  and  the  act  itself  makes  no  limitation  of  the 
remedy  to  the  original  creditor.  It  has  been  the  practice,  I 
think,  to  construe  the  benefit  of  the  provisions  as  attaching  as 
well  to  the  substituted  as  the  original  creditor.  An  eminent 
commentator  gives  it  this  construction. 

The  act  gives  the  remedy  to  the  plaintiff.  The  provisions 
of  the  act  must  receive  a  liberal  and  benign  construction  to 
favor  the  evident  intent  of  the  legislature.  This  was  to  give 
or  retain  certain  remedies  for  the  collection  of  debts.  The 
remedy  attaches  to,  and  follows,  the  debt.  It  is  one  of  the 
means  of  its  enforcement.  Why  should  there  be  a  departure 
from  the  ordinary  rule  ?  A  party  is  entitled  by  law  to  an  exe- 
cution upon  his  judgment.  He  is  no  less  so,  though  he  may 
not  be  the  original  creditor.  Before  1831  in  all  cases,  and 
after  1831  in  certain  cases,  he  was  entitled  to  an  execution 
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against  the  body,  upon  his  judgment — and  I  think  no  less  so 
in  the  case  of  the  assignee,  than  the  primary  owner  of  the  de- 
mand. The  reason  is,  that  imprisonment  is  a  mode  of  collect- 
ing the  debt,  and  the  policy  of  the  law  is  to  favor  the  collec- 
tion of  debts.  It  is  no  respecter  of  persons,  and  regards  the 
assignee  of  a  demand,  provided  he  be  in  fact  the  owner,  with 
the  same  favor  as  the  original  contractor.  Were  this  not  so, 
then  any  assignment  of  a  demand,  voluntary  or  involuntary, 
by  operation  of  law  or  the  act  of  the  party,  would  defeat  the 
remedy  by  imprisonment.  Accident — bankruptcy — death — 
any  event  which  put  the  assets  of  the  original  owner  into  the 
hands  of  his  creditors  or  other  persons,  would  liberate  the 
debtor.  I  cannot  believe  such  to  have  been  the  policy  or  intent 
of  the  law.  I  think  the  legal  remedies  are  designed  to  be  pre- 
served in  all  cases  where  the  relation  of  the  parties  remains 
the  same,  and  the  cause  of  action  has  not  been  substantially 
changed. 

In  this  particular  case,  also,  some  of  the  acts  of  fraud  were 
committed  after  the  present  plaintiff  acquired  the  ownership 
of  the  demand.  This  circumstance  must  have  escaped  the  at- 
tention of  the  learned  judge.  I  am  of  opinion  that  the  order 
should  be  reversed,  and  the  debtor  held  liable  to  arrest  and  im- 
prisonment 

[Albany  General  Tebm,  September  6,  1868.  Wright,  Gould  and  Eogt- 
loom,  Justices.] 
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Although  the  Uw  does  not  imperatively  require  that  a  school  district  meeting 
shall  be  held  within  the  bounds  of  the  district,  it  is  eminently  fitting  that  it 
should  be  so  held. 

Where  defendants  justified  the  taking  of  property  on  a  tax  warrant  issued  by 
them  as  trustees  of  a  school  district,  and  it  was  objected  that  they  were  not 
legally  trustees,  because  chosen  at  a  meeting  of  the  inhabitants  of  the  dis- 
trict, held  outside  of  the  district ;  there  being  no  evidence  of  abuse,  nor 
that  the  place  of  meeting  was  an  inconvenient  or  inaccessible  place ;  nor 
that  any  objection  was  taken,  at  the  time,  on  that  account ;  nor  that  the 
inhabitants  were  not  fully  notified  and  represented  at  the  meeting;  nor 
that  any  action  was  ever  had  to  oust  the  trustees  on  that  account ;  but  on 
the  contrary,  it  appeared  that  they  subsequently  acted,  without  objection, 
as  trustees,  and  sufficiently  so  to  constitute  them  officers  de  facto;  it  was 
held  the  objection  was  unavailable. 

Where  a  tax  was  voted  at  a  school  meeting  held  in  the  district,  adjourned 
from  a  previous  meeting  held  outside  of  the  district,  it  not  appearing  that 
at  the  original  meeting  any  inhabitant' was  not  notified,  or  complained,  then 
or  afterwards,  of  the  irregularity ;  or  that  there  was  any  inhabitant  absent 
from  the  adjourned  meeting ;  and  the  evidence  showing  that  it  was  a  meet- 
ing of  the  freeholders  and  inhabitants  of  the  district ;  and  there  being  no 
proof  of  any  objection  or  complaint  of  the  irregularity  of  the  proceedings 
having  been  made,  at  the  second  meeting ;  it  woe  held  that  the  court  might 
presume  a  waiver  of  the  irregularity,  if  it  were  such,  and  a  unanimous 
assent  to  the  regularity  of  the  adjourned  meeting. 

Where  a  school  district  voted  "  to  raise  by  tax  on  the  district  a  Bum  which, 
together  with  the  amount  that  should  arise  from  the  sale  of  a  school  house 
in  district  No.  4,  should  amount  to  the  sum  of  $815,"  under  which  resolu- 
tion the  trustees  raised  by  tax  the  whole  sum  of  $  315,  not  having  sold  the 
school  house,  in  consequence  of  a  doubt  of  their  right  to  do  so ;  Held  that 
the  fair  construction  of  the  resolution  was,  that  in  the  contingency  of  noth- 
ing being  realized  from  the  sale  of  the  school  house,  the  trustees  were  au- 
thorized to  raise  the  entire  amount  of  $815,  by  tax ;  and  that  the  amount  to 
be  raised  was  sufficiently  definite  to  satisfy  the  law. 

Where  M.  was  an  actual  resident  of  school  district  No.  4  and  his  homestead 
farm  lay  in  that  district,  but  he  improved  and  occupied  a  lot  of  87  acres 
lying  in  district  No.  6,  which  lot  was  not  a  part  of  his  farm,  nor  attached  to 
it,  nor  adjoining  it ,  tieli  that  M.  was  a  taxable  inhabitant  of  district  No.  6, 
and  that  the  87  acres  were'  profc>erly  taxed  for  school  purposes,  in  that 
district. 
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rfESE  are  appeals  by  the  plaintiffs  from  judgments  of  the 
county  court  of  Ulster  county,  revereing  judgments  ren- 
dered for  the  plaintiffs  respectively,  before  a  justice  of  the 
peace.  The  suits  were  brought  to  recover  the  value  of  wagons 
sold  by  order  of  the  defendants  as  trustees  of  school  district 
No.  6,  in  the  town  of  Hurley,  for  the  non-payment  of  a  tax 
imposed  for  the  erection  of  a  new  school  house.  The  plain- 
tiffs  succeeded  before  the  justice,  on  account  of  alleged  defects 
and  errors  in  the  proceedings  which  led  to  the  imposition  of 
the  tax.  The  facts,  so  far  as  they  are  important  to  an  under- 
standing of  the  questions  presented,  are  sufficiently  detailed 
in  the  opinion  of  the  court. 

T.  R.  Westbrook,  for  the  plaintiff. 

C.  B.  Cochrane,  for  the  defendant 

By  the  Court,  Hogebooh,  J.  The  plaintiff  assails  the 
validity  of  the  defendant's  proceedings  on  two  grounds: 
1.  That  the  defendants  were  not  trustees.  2.  That  the  tax 
was  unlawfully  laid,  and  principally  for  the  reason  that  a  larger 
tax  was  collected  than  was  authorized  by  a  vote  of  the  dis- 
trict In  liver's  case  a  third  ground  is  added,  that  the  land 
on  account  of  which  the  tax  was  imposed,  was  not  taxable  in 
the  district  in  which  the  school  house  was  situated. 

1.  It  is  claimed  that  the  defendants  were  not  legally  trust- 
ees, because  chosen  at  a  meeting  of  the  inhabitants  of  the  dis- 
trict, held  outside  of  the  district,  and  in  district  No.  4.  The 
law  does  not  imperatively  require  the  meeting  to  be  held 
within  the  bounds,  of  the  district,  although  it  is  eminently 
fitting  that  it  should  be  so.  There  is  no  evidence  of  abuse, 
nor  that  it  was  an  inconvenient  or  inaccessible  place ;  nor  that 
any  objection  was  taken,  at  the  time,  on  this  account ;  nor 
that  the  inhabitants  were  not  fully  notified  and  represented  at 
that  meeting ;  nor  that  any  action  was  ever  had  to  oust  the 
trustees  on  that  accoudt.    On  the  contrary  it  appears  that 
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they  subsequently  acted  without  objection  as  trustees,  and  I 
think  sufficiently  bo  to  constitute  them  officers  de  facto.  If 
so,  the  objection  is  unavailabla  (Stevens  v.  Newcomb,  4  De- 
mo, 438.    Reynolds  v.  Moore,  9  Wend.  35.) 

2.  It  is  alleged  that  the  tax  was  illegally  imposed.  1st.  Be* 
cause  voted  at  a  meeting  held  in  the  district,  adjourned  from. 
a  previous  meeting,  (the  same  at  which  the  trustees  were  ap- 
pointed,) held  outside  of  the  district  and  in  district  No'  4.  As 
before  stated,  it  does  not  appear  that  at  the  original  meeting 
any  single  inhabitant  was  not  notified,  or  complained,  then  or 
afterwards,  of  the  irregularity ;  or  that  there  was  any  absentee 
from  the  adjourned  meeting  held  within  the  bounds  of  the 
district ;  and  by  the  evidence  it  appears  to  have  been  a  meet- 
ing of  the  freeholders  and  inhabitants  of  the  district.  Further, 
there  is  no  evidence  of  any  objection  or  complaint  of  the  irreg- 
ularity of  the  proceedings  at  the  second  meeting,  and  we  may 
therefore  presume  a  waiver  of  the  irregularity  (if  it  be  one) 
uid  a  unanimous  assent  to  the  regularity  of  the  adjourned 
meeting.  I  think  the  objection  should  be  treated  as  un- 
tenable. 2d.  And  principally,  it  is  alleged  that  the  tax  was 
illegally  imposed,  because  the  vote  of  the  inhabitants  was  "to 
raise  by  tax  on  the  district  a  sum  which  together  with  the 
amount  that  shall  arise  from  the  sale  of  a  school  house  in  dis- 
trict No.  4,  shall  amount  to  the  sum  of  $315 '"  whereas  the 
sum  actually  raised  by  tax  under  the  direction  of  the  trustees 
was  (without  reference  to  the  sale  or  value  of  the  school  house 
in  district  No.  4,)  $315.  The  answer  made  to  this  on  the 
part  of  the  defendants  is,  that  the  school  house  in  No.  4  was 
never  in  fact  sold ;  that  it  was  illegal  to  sell  it,  (1  R.  S.  4th 
ecL  892,  §  87,)  and  that  the  meeting  in  fact  meant  to  author- 
ize and  did  authorize  the  raising  of  the  entire  amount  of  $315 
if  no  available  means  were  realized  from  the  sale  of  the  school 
house  in  No.  4. 

Section  2  of  chap.  382  of  the  Laws  of  1849,  (1  R.  8.  4th 
ed.  892,  sec.  87)  provides  for  only  two  cases :  1st.  For  that 
of  two  or  more  districts  consolidated  into  one ;  and  2d.  For 
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that  where  a  district  is  annulled.  The  present  case  is  not  em- 
braced within  either  of  those  classes.  It  is  the  case  of  a  new 
district,  formed  from  parts  of  two  others-— the  old  districts 
still  remaining  and  requiring  of  course  for  their  use  the  school 
houses  already  built  in  them  respectively.  We  have  not  been 
referred  to  any  other  provision  of  the  school  law  meeting  the 
case ;  and  if  there  is  none,  I  do  not  see  that  there  was  any 
power  to  make  sale  of  the  school  house  in  No.  4  At  any  rate, 
either  because  doubt  existed  as  to  the  power,  or  for  some  other 
reason,  nothing  was  realized  from  that  source.  No  amount,  in 
the  language  of  the  resolution  of  the  district  meeting,  did 
"arise  from  the  sale  of  a  school  house  in  district  No.  4."  I 
think  therefore  the  fair  construction  of  the  resolution,  in  that 
contingency,  is,  that  the  trustees  were  authorized  to  raise  the 
entire  amount  of  three  hundred  and  fifteen  dollars  by  tax, 
and  the  amount  to  be  raised  was  sufficiently  definite  to  satisfy 
the  law.  A  similar  construction  of  the  law  has  been  given  in 
several  adjudicated  cases  nearly  parallel  to  this.  (Trumbull 
v.  White,  5  2KB,  46.  Ackerman  v.  Vail,  4  Denio,  298.  See 
also  Williams  v.  Larlcin,  3  Denio,  115.)  I  lay  no  stress,  in 
determining  this  question,  upon  a  remark  made  at  the  meet- 
ing in  response  to  an  inquiry  upon  that  subject,  that  if  the 
school  house  in  No.  4  could  not  be  sold,  the  entire  amount 
would  be  raised  by  tax  upon  the  district.  However  much  we 
may  be  convinced  by  such  a  circumstance  that  the  meeting 
comprehended  the  practical  effect  of  the  resolution,  we  must 
nevertheless  interpret  it  by  its  own  terms. 

3.  The  remaining  objection  applies  only  to  the  case  of  Myer. 
It  is  that  the  37  acres  for  which  he  was  taxed,  though  situated 
within  the  bounds  of  No.  6,  formed  part  of  his  farm,  the  dwell- 
ing house  upon  which  and  in  which  he  resided,  being  situated 
within  and  taxable  in  district  No.  4. 

The  lot  in  question  was  occupied,  improved  and  cultivated 
by  the  plaintiff  in  connection  with  his  homestead  farm  in  No.  6, 
but  did  not  adjoin  any  part  of  said  farm,  nor  was  it  directly  op- 
posite thereto,  but  was  on  the  opposite  side  of  the  Esopus  creek, 


58  OASES  IN  THE  SUPREME  OOUET. 

Myer  r.  dispell. 

and  at  its  nearest  approach  to  said  farm  was  about  80  yards 
distant  from  a  point  directly  opposite  to  the  nearest  point  or 
corner  thereof  on  the  other  side  of  the  creek.  It  had  no  house 
upon  the  same,  and  had  of  course  no  actual  resident  thereon. 
Sec.  87  of  chap.  480  of  the  laws  of  1847  (1  B.  S.  4th  e<L  p. 
899,)  provides  that  every  person  owning  or  holding  real  prop- 
erty in  any  school  district  who  shall  improve  and  occupy  the 
same  by  his  agent  or  servant  shall  be  considered  a  taxable  in- 
habitant of  such  district,  in  respect  to  the  liability  of  such 
property  to  taxation,  in  the  same  manner  as  if  he  resided 
therein.  Section  89  provides  for  the  taxation  of  real  estate  as 
non-resident  lands,  where  it  is  not  occupied  and  improved  by 
the  owner,  his  servant  or  agent,  and  shall  not  be  possessed  by 
any  tenant.  Sea  85  directs  the  trustees  to  apportion  the  tax 
upon  all  the  taxable  inhabitants,  and  upon  all  real  estate  lying 
within  the  boundaries  of  such  district,  the  owners  of  which 
shall  be  non-residents.  I  am  of  opinion  that  the  plaintiff 
Meyer  was  a  taxable  inhabitant  of  district  No.  6,  within  the 
meaning  of  the  foregoing  sections.  He  was,  it  is  true,  an  actual 
resident  of  No.  4,  and  his  farm  lay  in  that  district ;  but  he 
improved  and  occupied  land  (this  lot)  in  district  No,  6 ;  not 
literally,  so  far  as  the  case  shows,  by  his  agent  or  servant,  but 
in  the  same  way  in  substance  and  effect.  I  think  the  word 
"owner"  was  inadvertently  left  out  of  section  87.  It  is  con- 
tained in  section  89,  and  if  the  plaintiff  is  not  taxable  in  dis- 
trict No.  6  for  this  land,  I  think  he  is  not  taxable  at  all.  He 
is  not  taxable  in  district  No.  4,  because  the  37  acres  are  not, 
correctly  speaking,  a  part  of  his  farmj— not  attached  to  it,  nor 
adjoining  it ;  nor  are  the  two  cut  or  intersected  by  the  boun- 
daries of  the  district.  (1  R.  8.  476,  §§  76,  82.)  If  land 
situated  like  this,  improved  or  occupied  by  a  servant  or  agent, 
would  make  the  owner  a  taxable  inhabitant  for  the  purposes 
of  the  law,  a  fortiori  would  it  seem  to  do  so,  if  occupied  or 
improved  by  the  owner  himself.  Regarding  the  case  as  sub- 
stantially within  section  87,  if  not  literally  so,  I  think  the  37 
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acres  were  properly  taxed  for  school  purposes  in  district  No. 
6,  and  therefore  that  this  objection  also  fails. 

If  it  were  a  case  of  doubt,  I  do  not  know  but  we  ought  to 
solve  the  doubt  in  favor  of  public  officers  who  perform  an  im- 
portant public  service  at  a  trivial  rate  of  compensation,  wholly 
disproportioned  to  the  risk  and  labor  incurred. 

The  judgment  of  the  county  court  should  be  affirmed. 

[Axbajtt  OnrutAL  Thue,  September  6, 1868.  Wright,  Gould  and  Mog§- 
boom,  Justices.] 
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In  an  action  brought  by  a  corporation,  or  its  assignee,  upon  an  agreement,  no 
specific  allegation,  in  the  complaint,  of  the  incorporation  of  the  company,  is 


A  statement  of  the  name  of  the  corporation,  and  of  the  making  of  the  agree- 
ment between  the  defendant  and  the  company,  and  of  what  the  company 
did  in  fulfilment  of  the  agreement,  includes  the  idea  of  the  legal  existence 
of  the  company;  and  the  fact  of  incorporation  is  mere  evidence  in  support 
of  it,  not  essential  to  be  particularly  stated,  in  the  pleading. 

The  common  law  rule,  on  this  subject,  is  wholly  unaffected  by  the  provisions 
of  the  revised  statutes  giving  a  short  form  of  pleading  their  incorporation 
by  corporations  created  by  statute,  and  relieving  such  corporations  from 
proving,  in  actions  brought  by  them,  their  corporate  existence,  "  unless  tho 
defendant  shall  have  pleaded  in  abatement  or  bar  that  the  plaintiffs  are  not 
a  corporation." 

This  rule  of  the  common  law  is  too  well  sustained  by  authority,  to  be  shaken 
by  the  cases  of  Johnson  v.  Kemp,  (11  How.  Pr.  Rep.  186,)  and  The  Bank 
of  Havana  v.  Wickkam,  (16  id.  97,)  which,  upon  that  point,  did  not  receive 
due  consideration. 

A  defendant  cannot  object  that  the  incorporation  of  a  company  was  not  proved, 
where  it  does  not  appear  that  the  objection  was  taken  at  the  trial. 

Nor  can  he  raise  the  objection,  afterwards,  where  it  affirmatively  appears  that 
it  was  assumed  at  the  trial  that  the  company  was  a  corporation ;  the  de- 
fendant at  no  time  intimating  that  it  was  not  such. 

Where  individuals,  as  president  and  secretary  of  a  rail  road  company,  acting 
for  the  company,  contracted  with  the  plaintiff  for  the  construction  of  station 
buildings  for  the  company,  and  assigned  to  him,  in  part  payment,  an  agree- 
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meat  between  toe  company  and  the  defendant;  and  the  company ,  after  the 
buildings  were  erected,  occupied  the  name,  thereby  recognizing  those  per- 
sons as  their  officers,  and  their  authority  to  do  what  they  had  done ;  BM 
that  the  official  character  of  those  persons  and  their  authority  to  assign  the 
agreement,  in  behalf  of  the  company,  were  sufficiently  proved. 
Where  the  defendant,  with  others,  subscribed  a  writing,  by  which,  in  consid- 
eration that  a  rail  road  company  would  construct  a  depot  Ac.,  for  the  ac- 
commodation of  travelers,  at  B.,  he  agreed  to  pay  the  company  $50,  for  the 
purpose  of  aiding  in  making  said  depot  and  establishing  and  improving 
public  roads  to  and  from  the  same ;  Held  that  the  instrument  imported  a 
request  to  the  company  to  construct  the  buildings  and  establish  and  im- 
prove the  roads ;  and  that  a  compliance  with  the  request,  by  the  company, 
so  far  as  to  construct  the  depot,  was  a  sufficient  consideration  for  the  de- 
fendant's undertaking. 

APPEAL  from  a  judgment  entered  at  a  special  term,  upon 
the  report  of  a  referee.  The  complaint  alleged  that  the 
defendant  severally  with  others,  made  an  agreement  with  the 
Buffalo  and  New  York  City  Bail  Road  Company,  whereby  he 
agreed  to  pay  the  said  company  the  sum  of  fifty  dollars,  in 
consideration  that  the  said  company  would  construct  a  depot, 
comprising  water  tank,  warehouse,  office,  &c,  at  a  certain 
point  in  the  town  of  Burns,  or  Dansville ;  that  said  agree- 
ment was  in  writing,  and  at  the  time  of  its  execution  was  de- 
livered to  the  said  Buffalo  and  New  York  City  Bail  Boad 
Company ;  that  said  company  agreed  to  construct  said  depot, 
water  tank,  &c,  and  did  subsequently  build  the  same ;  that 
said  agreement  subsequently  and  before  the  commencement  of 
the  action,  was  duly  assigned  to  the  plaintiff,  who  claimed 
judgment  for  fifty  dollars  and  interest  from  the  18th  day  of 
September,  1851.  The  answer  was  a  general  denial  of  the  al- 
legations of  the  complaint. 

The  following  is  the  agreement  sued  on  : 

"In  consideration  that  the  Buffalo  and  New  York  City 
Bail  Boad  Company  construct  a  depot,  comprising  water  tank, 
warehouse,  office,  &c,  for  the  accomodation  of  travelers  and 
freight  in  the  town  of  Burns  or  Dansville,  at  some  point  be- 
tween Dea.  L.  P.  Kennedy's  east  line  and  the  so  called  Bull 
lot ;  we  the  subscribers  severally  agree  to  pay  to  said  com- 
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pany  the  sum  set  opposite  our  respective  names,  for  the  pur- 
pose of  aiding  in  making  said  depot,  and  establishing  and  im- 
proving public  roads  to  and  from  the  same. 

Dated  Burns,  Sept.  18th,  1851." 

To  this  the  defendant's  name  was  subscribed,  for  $50. 

The  referee  found  the  following  facts : 

1.  That  the  defendant  with  others,  made,  executed  and  de- 
livered to  the  Buffalo  and  New  York  City  Bail  Road  Com- 
pany the  instrument  in  writing  set  out  in  the  complaint,  dated 
18th  Sept.,  1851,  the  defendant  being  a  subscriber  thereto  in  the 
sum  of  $50.  2.  That  the  Buffalo  and  New  York  City  Bail 
Road  Company,  in  the  fall  and  winter  of  1851,  constructed  at 
the  point  indicated  in  said  instrument,  a  water  tank,  and  tem- 
porary freight  and  passenger  house,  which  were  used  by  the  com- 
pany until  1854,  when  the  same  were  replaced  by  permanent 
erections  for  the  same  purpose,  which  have  since  then  been  used; 
that  their  last  erections  were  made  by  the  plaintiff  and  one  D. 
J.  Wood,  by  virtue  of  a  contract  made  between  them,  of  the 
one  part,  and  the  said  company,  by  A.  D.  Patchin,  their  presi- 
dent, of  the  other  part,  dated  10th  August,  1854,  by  which 
the  plaintiff  and  Wood  were  to  do  said  work  and  receive  the 
assignment  of  said  instrument  in  writing,  in  payment  therefor ; 
that  in  pursuance  of  said  contract,  the  company,  by  A.  D. 
Patchin,  thefr  president,  assigned  said  instrument  in  writing 
to  the  plaintiff.  3.  That  the  interest  on  said  fifty  dollars 
subscribed  by  the  defendant  since  the  completion  of  the  per- 
manent buildings,  1st  January,  1855,  was  eight  dollars  and 
nine  cents.  As  a  conclusion  of  law,  he  found  the  plaintiff  was 
entitled  to  recover  of  the  defendant  the  sum  of  fifty-eight  dol- 
lars and  nine  cents,  besides  costs.  Upon  the  plaintiff  offering 
the  agreement  in  evidence,  on  the  trial,  the  defendant's  coun- 
sel objected  to  the  same,  on  the  grounds :  1.  That  there  was 
no  mutual. agreement  between  the  parties  to  the  instrument. 
2.  That  there  was  no  allegation  in  the  complaint  that  the 
Buffalo  and  New  York  City  Bail  Boad  was  a  corporation. 

Which  objections  were  overruled  by  the  referee  and  the  de- 
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fendanf s  counsel,  excepted.  The  signature  of  the  defendant 
to  the  instrument  was  admitted  by  the  defendant's  counsel, 
and  the  same  was  received  in  evidence.  The  plaintiff  then 
offered  in  evidence  the  assignment  of  the  said  instrument,  ex- 
ecuted by  A.  D.  Patchin,  as  president,  and  B.  Pomeroy,  as 
secretary,  of  the  company ;  which  was  objected  to  by  the  de- 
fendant, on  the  grounds :  1st  That  the  corporation  was  not 
competent  to  make  the  assignment.  2d.  That  there  was  no 
proof  that  the  parties  executing  the  assignment  were  officers  of 
the  corporation,  at  the  date  of  the  assignment  3d.  That  there 
was  no  evidence  that  the  seal  affixed  to  the  assignment  was  the 
seal  of  the  corporation.  4th.  That  the  president  and  secretary 
had  no  power  to  contract  for  the  corporation.  5th.  That  there 
was  no  proof  that  they  ever  executed  the  assignments.  The 
objections  were  overruled  by  the  referee,  and  the  defendant's 
counsel  excepted ;  and  the  assignment  was  received  in  evidence. 

The  plaintiff  proved  that  Patchin  and  Pomeroy  acted  as 
president  and  secretary  of  the  company,  and  were  reputed  to 
be  such,  at  and  previous  to  the  date  of  the  assignment,  and 
were  recognized  as  such  officers,  by  the  company. 

When  the  plaintiff  rested,  the  defendant  moved  for  a  non- 
suit; which  motion  was  denied  by  the  referee.  Judgment 
was  entered  for  the  plaintiff,  for  the  amountreported  to  be  due. 

John  A.  Van  Derlip9  for  the  appellant 

A.  J.  Abbott,  for  the  respondent 

By  the  Court,  T.  E.  Strong,  J.  It  was  not  necessary  for 
the  plaintiff  to  allege,  in  the  complaint,  the  incorporation  of 
the  Buffalo  and  New  York  City  Bail  Road  Company,  further 
than  is  done  by  the  statement  of  its  name,  and  of  the  making 
of  the  agreement  between  the  defendant  and  the  company,  and 
what  the  company  did  in  relation  to  the  agreement  That 
statement  includes  the  idea  of  the  legal  existence  of  the  com- 
pany; and  the  fact  of  incorporation  was  mere  evidence  in 
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support  of  it,  not  essential  to  be  particularly  stated  in  the 
pleading.  No  more  certainty  was  required  in  the  complaint, 
as  to  the  corporate  character  of  the  company,  than  if  the  com- 
pany had  brought  the  action;  and  in  that  case  it  would 
be  clear,  upon  authority,  that  at  common  law  no  specific  alle- 
gation of  incorporation  would  be  important.  The  name  of 
the  company  would  imply  its  corporate  existence.  It  would 
be  impliedly  averred,  by  the  name,  that  the  company  was  a 
corporation.  And  under  the  general  issue  the  company  would 
be  bound  to  prove  its  incorporation.  This  doctrine  is  sup- 
ported by  numerous  cases ;  among  which  I  refer  to  Norris  v. 
Stops,  (Hob.  211 ;)  Henriques  v.  The  Dutch  West  India  Co., 
(2Ld.  Baym.  1535;)  The  President  of  the  U.  S.  Bank.  v. 
Haskins,  (1  John.  Cos.  132 ;)  The  Bennington  Iron  Co.  v. 
Rutherford,  (3  Harrison's  N.  J.  Bep.  105,  158 ;)  Harris  v. 
The  Muskingum  Co.,  (4  Black/.  267 ;)  Bichardson  v.  The  St 
Josephs  Iron  Co.,  (5  id.  146.)  See  also  The  Dutchess  Cotton 
Manufact.  Co.  v.  Davis,  (14  John.  239 ;)  Bank  of  Utica  v. 
Smalley,  (2  Cowen,  770,  778 ;)  Bank  of  Michigan  v.  FP3- 
liams,  (5  Wend.  478, 482.)  The  revised  statutes  of  this  state 
have  provided  a  short  form  of  pleading  their  incorporation  by 
corporations  created  by  or  under  any  statute  of  this  state ;  and 
have  also  relieved  such  corporations  from  proving,  in  actions 
brought  by* them,  their  corporate  existence,  "unless  the  de- 
fendant shall  have  pleaded  in  abatement  or  in  bar  that  the 
plaintiffs  are  not  a  corporation ;"  but  they  have  not  imposed 
upon  corporations  in  declaring,  the  necessity  of  alleging  their 
incorporation.  The  common  law  rule  on  that  subject,  as  above 
stated,  is  wholly  unaffected  by  those  provisions. 

It  has  been  held  in  one  case,  at  special  term,  under  the  code 
which  makes  it  a  ground  of  demurrer  to  a  complaint  that  the 
plaintiff  has  not  legal  capacity  to  sue,  that  a  corporation  suing 
must  show  in  the  complaint  how  it  was  created.  (Johnson  v. 
Kemp,  (11  How.  Pr.  Bep.  186.)  And  this  decision  has  some 
countenance  in  another  case  at  general  term.  (The  Bank  of 
Havana  v.  Wickham,  16  How.  Pr.  B.  97.)     But  in  neither 
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case  was  the  rule  of  the  common  law,  that  in  an  action  by  a 
corporation  the  corporate  name  includes  an  allegation  of  the 
plaintiff's  corporate  character,  which  must  be  proved  under  the 
general  issue  to  a  declaration,  and,  upon  the  same  principle, 
under  a  general  denial  to  a  complaint,  under  the  code,  even 
adverted  to ;  from  which  I  think  it  manifest,  that  neither,  as 
to  the  point  in  question,  received  due  consideration.  That 
rule  is  in  direct  conflict  with  those  cases,  and  is,  I  am  satisfied, 
too  well  sustained  by  authority  to  be  shaken  by  them.  (See 
Union  Mut.  Ins.  Co.  v.  Osgood,  1  Duer,  707;  The  Bank  of 
WaterviUe  v.  BeUser,  13  How.  Pr.  R.  270.)  The  wisdom 
and  convenience  of  the  rule  also  strongly  commend  its  preser- 
vation. 

The  defendant  is  not  at  liberty  to  object  that  the  incorpo- 
ration of  the  company  was  not  proved,  as  it  does  not  appear 
that  the  objection  was  taken  at  the  trial.  It  was  incumbent 
on  the  defendant  to  raise  the  objection  there,  to  entitle  him  to 
avail  himself  thereafter  of  the  omission  or  defect  of  proof  in 
respect  to  that  part  of  the  case.  If  the  objection  had  then 
been  made,  it  might  possibly  have  been  obviated  by  proof 
Besides,  it  affirmatively  appears  to  have  been  assumed  at  the 
trial  that  the  company  was  a  corporation.  In  objecting  to 
evidence,  the  defendantrepeatedly  designated  the  company  as 
a  corporation ;  as  that  there  was  no  allegation  in  the  complaint 
that  the  company  was  a  corporation,  that  the  corporation  was 
not  competent  to  make  the  assignment,  the  omission  of  proof 
that  the  persons  executing  the  assignment  were  officers  of  the 
corporation,  that  the  seal  affixed  was  the  seal  of  the  corpora- 
tion, that  the  president  and  secretary  had  power  to  contract 
for  the  corporation :  at  no  time  intimating  that  the  company 
was  not  a  corporation. 

The  official  character  of  the  persons  who  acted  as  president 
and  secretary  in  assigning  the  agreement  with  the  defendant 
to  the  plaintiff,  and  their  authority  to  execute  the  assignment 
for  the  company,  were  sufficiently  proved.  They,  as  such  offi- 
cers, and  acting  for  the  company,  contracted  with  the  plaintiff, 
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for  the  construction  of  the  station  buildings  for  the  company, 
and  assigned  to  the  plaintiff  the  said  agreement  towards  pay- 
ment; and  the  company,  after  the  buildings  were  erected, 
occupied  the  same,  thereby  recognizing  those  persons  as  their 
officers,  and  their  authority  to  do  what  they  had  done. 

The  agreement  in  question  clearly  imports  a  request  to  the 
company  to  construct  the  buildings,  and  establish  and  improve 
the  roads  specified  in  the  agreement,  and  a  compliance  with 
the  request  by  the  company,  so  far  as  to  construct  the  depot, 
which  was  the  consideration,  on  its  part,  of  the  agreement, 
was  a  sufficient  consideration  for  the  defendant's  undertaking. 
The  recent  case  of  Barnes  v.  Perine,  (2  Kern.  18,)  and  the 
cases  there  referred  to,  are  entirely  decisive  upon  this  point, 
and  render  any  discussion  of  it  unnecessary. 

It  must  be  assumed  from  the  report  of  the  referee,  that  the 
buildings  were  erected  by  the  company  in  pursuance  of  the 
agreement ;  and  that  was  an  acceptance  of  the  whole  of  the 
agreement  by  the  company,  binding  them  to  apply  whatever 
moneys  they  should  receive  upon  it  to  the  purposes  therein 
mentioned. 

My  conclusion  therefore  is,  that  the  judgment  appealed  from 

is  right  and  should  be  affirmed. 

[Monbob  Gbkbbal  Tbbm,  September  6,  1858.  T.  R.  Strong,  WdU*  and 
Smith,  Justices.] 


The  People,  and  Flagg,  vs.  Lowber,  and  the  Mayor  &o. 
of  New  York. 

Even  if  it  be  conceded  that  the  attorney  general  may  maintain  an  action,  In 
the  name  of  the  people,  to  restrain  a  municipal  corporation,  it  can  only  be 
to  restrain  them  from  making  a  fraudulent  or  illegal  disposition  of  the  cor- 
porate property. 

Where  such  fraud  is  the  foundation  of  the  action,  it  must  be  distinctly  charged 
in  the  complaint 

The  resolution  passed  by  the  common  council  of  New  York  in  January  and 
February,  1857,  authorizing  the  comptroller  to  purchase  certain  land  of 
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Bobert  W.  Lowber,  for  the  purpose  of  a  market,  was  within  their  powers, 
as  conferred  by  the  city  charter.  And  in  passing  such  resolution  the  com- 
mon council  did  not  violate  any  of  the  restrictions  contained  in  the  charters 
of  the  city. 
The  common  council  of  New  Tork  may  order  land  to  be  purchased,  for  a 
market,  notwithstanding  the  limitation  in  the  charter  as  to  the  yearly  value 
of  land  which  the  corporation  may  hold. 


M 


OTION  to  dismiss  the  complaint,  on  answers  denying  the 
material  allegations  therein. 


William  Curtis  Noyes,  B.  Busteed,  John  M.  Barbour  and 
jK  P.  Cowle8,  for  the  motion. 

James  B.  Whiting,  opposed. 

Ingbaham,  J.  This  action  is  brought  in  the  name  of  the 
People  and  A.  G.  Flagg,  as  comptroller  of  the  city,  and  a  cor- 
porator and  tax-payer,  on  his  own  behalf,  and  on  behalf  of  all 
other  corporators  and  tax-payers,  against  the  defendants,  to 
obtain  an  injunction  staying  the  proceedings  upon  a  judgment, 
and  praying  that  the  judgment  recovered  by  the  defendtvnt 
Lowber  may  be  set  aside,  and  that  the  defendants,  the  mayor, 
aldermen  and  commonalty  of  the  city  of  New  York,  may  be 
enjoined  from  completing  the  purchase  of  certain  land,  from 
Lowber,  for  a  market  purpose,  and  to  declare  such  contract 
void.  The  common  council,  by  resolution,  directed  such  pur- 
chase to  be  made,  in  January,  1857,  by  the  board  of  aldermen, 
and  in  February,  1857,  by  the  board  of  councilmen,  and  which 
resolution  became  a  law  at  the  expiration  of  ten  days,  by  the 
omission  of  the  mayor  either  to  sign  or  return  the  same  with 
his  objections  thereto.  The  defendant  Lowber  thereupon  pre- 
pared a  deed,  and  submitted  the  same  to  the  counsel  of  the 
corporation,  who  approved  thereof,  and  of  the  title  to  the 
property  therein  described.  The  deed  was  tendered  to  the 
mayor  and  comptroller,  who  refused  to  accept  the  same  or  com- 
plete the  purchase.  Subsequently  Lowber  brought  an  action 
against  the  mayor  &c.,  and  recovered  against  them  the  amount 


NEW  YORK:— SEPTEMBER,  1858.  67 

The  People  v.  Lowber. 

of  the  consideration  money  of  the  said  premises  so  agreed  to 
be  sold,  and  has  issued  an  execution  therefor.  The  cause  was 
brought  on  upon  the  pleadings,  and  a  motion  was  made  to 
dismiss  the  complaint  for  the  reasons  hereafter  stated, 
i  The  complaint  alleges  various  reasons :  such  as  want  of 
power  to  make  the  purchase ;  the  improper  mode  of  making 
it — by  the  resolution,  and  not  by  the  comptroller ;  that  the 
purchase  was  illegal ;  that  the  price  paid  for  the  land  exceeded 
its  value ;  that  the  property  was  encumbered  by  mortgage ; 
and  that,  in  passing  the  resolution  for  the  purchase,  the  com- 
mon council  was  guilty  of  an  abuse  of  trust  and  usurpation  in 
office.  The  defendants,  Lowber,  and  the  mayor,  aldermen,  &c. 
have  filed  their  answers  denying  the  allegations  upon  which 
the  plaintiffs'  action  is  founded.  This  action  was  brought  in 
pursuance  of  an  order  made  by  this  court  at  general  term,  in 
the  action  of  Lowber  against  the  mayor  &c,  on  the  motion  to 
modify  the  order  staying  proceedings,  in  which  an  action  was 
required  to  be  commenced  in  the  name  of  the  comptroller,  or 
some  other  tax-payer ;  and  security  was  to  be  given  for  dam- 
ages arising  from  the  injunction.  Since  that  order  was  made, 
the  general  term  of  this  district  has  decided  that  no  tax-payer 
could  maintain  such  an  action.  This  decision  would  control 
me  as  to  the  maintenance  of  this  action  in  the  name  of  a  tax- 
payer, whatever  might  be  my  opinion  upon  the  question  then 
submitted  to  the  general  term :  and  so  far  as  it  is  sought  to 
maintain  this  action  in  the  name  of  the  comptroller,  as  a  tax- 
payer, under  that  decision,  I  would  be  bound  to  dismiss  the 
complaint. 

The  people  of  this  state  are  also  joined  as  plaintiffs ;  and 
the  question  is  thus  presented  whether  they  can  maintain  an 
action  against  a  municipal  corporation  for  any  alleged  fraud 
in  making  a  contract,  or  to  prevent  the  exercise  of  powers  not 
possessed  by  them  under  their  charter.  Proceedings  by  way 
of  information  have  often  been  brought  in  England  and 
this  country  against  corporations,  and  are  common  in  the 
books.    Those  proceedings  have  repeatedly  been  sustained  to 
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restrain  such  corporations  from  doing  acts  in  violation  of  their 
charters,  or  from  exercising  powers  not  possessed  by  them.  In 
The  Attorney  General  v.  The  Birmingham  and  Oxford  Bail 
Boad  Go.,  (8  Law  and  Eq,  Bep.  243,)  the  lord  chancellor  says : 
"  The  attorney  general  has  not  the  power  to  restrain  public 
companies  from  doing  an  act  which  they  are  authorized  to  do, 
where  it  interferes  with  the  rights  of  the  public ;  but  it  is  a 
different  thing  to  say,  where  a  work  is  authorized  to  be  done, 
that  he  may  restrain  the  doing  of  the  work,  until  the  company 
shall  perform  other  work."  Again :  "  Where  acts  are  being 
done  injurious  to  the  public  interests,  inasmuch  as  the  public 
interests  might  otherwise  be  neglected,  the  attorney  general 
has  in  such  a  case  authority  to  represent  the  public."  In  the 
Attorney  General  v.  Wilson,  (9  Sim.  30 ;  1  Jur.  800,)  it  is 
said,  "  The  court  has  jurisdiction  to  relieve  against  collusive 
alienation  of  corporate  property."  The  cases  cited  in  the  At- 
torney General  v.  Utica  Ins.  Co.  (2  John.  Ch.  370,)  seem  to 
hold  a  contrary  opinion,  or  at  least  to  lea^e  the  question  in 
much  doubt.  By  the  428th  section  of  the  code,  proceedings  by 
information  are  abolished,  and  an  action  is  substituted  for  it, 
and  the  enumeration  in  sections  429  and  430,  specifying  in 
what  cases  the  attorney  general  may  bring  an  action  in  the  name 
of  the  people,  adds  to  the  difficulty.  It  must  be  observed, 
however,  that  all  these  were  cases  brought  in  the  name  of  the 
attorney  general,  and  not  in  the  name  of  the  people  of  the  state. 
How  far  any  action  may  be  maintained  in  the  name  of  the 
people  for  such  a  cause,  may  well  be  doubted.  I  do  not,  how- 
ever, consider  it  necessary  for  the  disposition  of  this  case,  to 
decide  that  question  now.  Even  conceding  that  the  action 
may  be  maintained  in  the  name  of  the  people  to  restrain  mu- 
nicipal corporations  in  certain  cases,  I  have  no  hesitation  in 
adopting  the  conclusion  that  those  proceedings  cannot  be  car- 
ried to  the  extent  to  which  it  is  sought  to  use  them  in  this  action. 
If  the  action  can  be  maintained  at  all,  it  can  only  be  to  pre- 
vent the  commission  of  fraudulent  acts  in  regard  to  corporate 
property,  and  the  doing  of  acts  not  authorized  by  their  charter. 
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However  unwise,  improvident,  extravagant,  or  unnecessary 
a  purchase  a  municipal  corporation  may  intend  to  make,  nei- 
ther the  attorney  general  nor  any  tax-payer  has,  in  my  judg- 
ment, any  right  to  interfere  by  action  and  by  injunction.  The 
common  council  have  the  power,  under  their  charter,  to  pro- 
vide for  and  regulate  markets.  They  have  the  sole  Tight  to 
establish  public  markets.  It  is  a  franchise  which  is  conferred 
upon  them  by  the  supreme  authority,  and  with  it  is  conferred 
all  necessary  power  to  carry  into  effect  the  exercise  of  that 
right  It  would  have  been  an  idle  grant  to  the  city  authori- 
ties to  confer  on  them  the  franchise  of  establishing  and  regu- 
lating the  public  markets,  and  at  the  same  time  withhold  the 
power  to  procure  the  place  where  such  market  should  be  built. 
It  would  be  an  idle  grant  to  bestow  upon  them  the  right  of  col- 
lecting the  fees  of  the  markets  which  they  should  thus  estab- 
lish, and  yet  prohibit  them  from  purchasing  the  place  neces- 
sary for  earning  such  fees.  I  think  there  can  be  no  doubt 
that  the  principle  is  a  correct  one,  that  the  grant  of  the  fran- 
chise relative  to  markets,  in  the  city  charters,  necessarily  carries 
with  it  the  right  to  purchase  the  land  on  which  such  market 
is  to  be  established.  But  it  was  said,  even  if  so,  the  power  is 
controlled  by  the  limitation  of  the  corporation  as  to  the  real 
estate  which  it  may  hold,  in  the  provision  allowing  the  pur- 
chase of  lands,  not  exceeding  in  the  whole  the  clear  yearly 
value  or  rent  of  £3000.  It  may  well  be  questioned  whether, 
under  the  various  acts  of  the  legislature,  any  force  remains  in 
this  limitation.  The  legislature  having  repeatedly  provided 
by  law  for  the  purchase  of  lands  which  far  exceed  in  value  and 
rent  the  amount  to  which  the  corporation  was  originally  lim- 
ited, have  virtually  annulled  this  provision,  and  rendered  it 
nugatory.  The  income  from  property  thus  authorized  to  be 
purchased,  far  exceeds  in  value  the  limited  amount,  exclusive 
of  the  increase  which  has  taken  place  in  the  property  purchased 
originally  within  that  limitation.  But  if  there  be  any  virtue 
remaining  in  the  restriction,  there  are  several  reasons  why  it 
does  not  apply  to  the  purchase  in  this  case.    One  reason  is  that 
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before  stated,  that  the  right  to  establish  a  market  or  markets 
at  such  places  as  shall  from  time  to  time  be  ordered,  establish- 
ed, and  erected,  by  the  common  council  of  the  city,  {K&nJSs 
Charter ',  p.  59,)  necessarily  conferred  the  power  to  hold  the 
land  on  which  such  market  was  to  be  erected.  No  revenue  is 
to  be  derived  from  the  lands  purchased  for  a  market,  if  so  used, 
except  for  market  purposes.  These  fees  the  city  is  authorized 
to  receive.  Such  revenue,  therefore,  cannot  be  considered  as 
coming  within  the  limit  before  referred  to.  The  grant  of 
power  to  establish  as  many  markets  as  the  common  council 
should  think  fit,  thereupon  clearly  shows  that  in  bestowing 
such  a  power  the  legislature  contemplated  that  the  increase  of 
the  city  would  require  from  time  to  time  an  increase  of  mar- 
kets for  the  use  of  the  inhabitants.  Under  such  circumstances 
it  would  be  unreasonable  to  say  that  the  legislature,  at  the 
same  time  when  providing  for  the  necessities  of  the  inhabitants 
of  the  city,  in  giving  them  the  markets  needed  by  them,  should 
have,  by  a  limitation  as  to  the  value  of  the  land  to  be  pur- 
chased by  the  corporation,  deprived  them  of  the  means  of 
carrying  into  effect  these  provisions. 

These  views  are  fully  sustained  by  the  case  of  Ketchum  v. 
The  City  of  Buffalo,  (21  Barb.  294.)  The  court  says,  "  The 
power  to  establish  a  market  being  granted,  all  the  powers  ne- 
cessary for  the  exercise  of  this  power  are  implied.  The  pow- 
er expressly  granted,  or  right  expressly  given,  could  not  be 
carried  into  effect  or  exercised  without  land)  and  therefore  the 
common  council  had  the  power  to  purchase,  take  and  hold  the 
land  necessary  for  the  establishment  of  a  market ;"  although 
in  that  case  other  provisions  of  the  charter  authorized  the 
purchase  of  the  land,  still,  that  does  not  weaken  the  force  of 
the  argument  on  that  point.  The  two  provisions  of  the  charter 
must  be  so  construed  as  to  give  effect  to  both ;  and,  while 
this  limitation  is  to  be  applied  to  the  purchase  of  land  by  the 
city  for  other  purposes,  (if  it  now  has  any  force  whatever)  it 
does  not  destroy  or  control  the  right  previously  conferred,  to 
erect  and  establish  markets,  and,  as  a  necessary  consequence, 
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to  purchase  lands  therefor,  as  the  corporation  should  deem 
proper. 

These  views  dispose  of  the  objection  that  the  common  coun- 
cil, in  buying  this  land,  did  an  act  not  authorized  by  the 
charter,  and  exceeded  the  limitation  in  the  charter  as  to  the 
amount  of  real  estate  they  were  authorized  to  hold. 

It  is  also  urged,  in  favor  of  maintaining  this  action,  that  by  the 
charter,  no  executive  business  should  be  performed  by  the  com- 
mon council,  but  that  the  executive  power  of  the  corporation 
should  be  vested  in  the  heads  of  the  departments.  Without  stop- 
ping to  examine  the  question,  whether  the  purchase  of  land  by 
an  ordinance  or  resolution,  is  an  executive  act  within  the  mean- 
ing of  the  charter,  of  which  I  entertain  great  doubt,  there  is 
clearly,  in  the  resolutions  passed  by  the  common  council  for 
the  purchase  of  this  land,  no  violation  of  that  section  (Sec.  9, 
Amended  Charter.)  The  resolution  authorizing  the  purchase, 
directs  the  comptroller  to  make  the  purchase  for  the  use  of  a 
market,  limiting  him  as  to  price,  and  defining  the  dimensions 
of  the  land  to  be  purchased.  The  comptroller  had  previously 
advertised  for  and  received  proposals  for  the  sale  of  the  land 
in  that  neighborhood,  and  had  submitted  such  proposals  to 
the  common  council.  The  selection  from  those  offers,  of  the 
land  best  suited  for  the  purposes  contemplated,  and  the  limit- 
ation of  the  price,  was  a  legislative  and  not  an  executive  act, 
within  the  province  of  the  common  council,  and  was  properly 
exercised  by  them.  The  duty  that  was  executive  was  making 
the  contract,  receiving  the  deed,  and  making  the  payment 
This  duty  was  by  the  resolution  confided  to  the  comptroller ; 
and,  so  far  as  any  thing  appears  before  me,  I  see  no  executive 
act  performed,  or  attempted  to  be  performed,  by  the  common 
council  in  this  matter.  I  do  not  understand  this  section  as 
taking  from  the  common  council  the  right  to  control  by  legis- 
lation the  discretion  of  the  officer,  in  selecting  themselves  the 
site,  and  fixing  the  price  at  which  the  purchase  is  to  be  made ; 
but,  after  these  things  are  settled  by  an  act  of  legislation, 
they  cannot  either  by  a  committee  or  otherwise,  do  any  thing 
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to  carry  into  effect  that  legislation.  Such  powers  must  be 
exercised  by  the  head  of  the  department.  The  want  of  an  ap- 
propriation out  of  which  this  money  was  to  be  paid,  is  not  a 
ground  for  maintaining  this  action.  It  might  have  been  differ- 
ent in  the  action  brought  by  the  defendant  against  the  corpo- 
ration to  recover  for  the  land  so  to  be  sold ;  or,  if  a  manda- 
mus had  been  moved  for,  it  might  have  been  an  answer  to 
such  an  application,  but  it  affords  no  ground  to  the  attorney 
general  to  proceed  against  the  defendants  to  restrain  them  in 
the  manner  asked  for  in  the  complaint. 

These  are  all  the  grounds  on  which  the  plaintiffs',  counsel 
seek  to  restrain  the  defendants,  except  the  alleged  fraud  on 
the  part  of  the  corporate  authorities.  If  any  such  fraud  is 
charged,  equity  can  give  relief  on  a  proper  application.  The 
corporation  might  undoubtedly  apply,  and  where  the  common 
council  is  so  frequently  changed  in  its  membere,  the  fair  sup- 
position is,  that  a  successive  body  would  require  such  a  pro- 
ceeding to  be  commenced,  if  they  believed  fraud  had  existed. 
There  is  still  time  for  the  present  common  council  to  institute 
proceedings  if  any  fraud  has  been  discovered.  In  the  absence 
of  proceedings  on  their  part,  I  have,  for  the  purposes  of  this 
action,  conceded  that  the  attorney  general  might  commence 
the  action.  It  is,  therefore,  unnecessary  to  examine  the  com- 
plaint, to  ascertain  whether  any  such  fraud  is  charged  in  the 
transaction  as  would  vitiate  the  proceeding. 

Where  the  whole  foundation  of  the  action  rests  upon  fraud, 
such  fraud  should  be  charged  as  the  ground  of  the  action.  If, 
without  such  allegation,  the  people,  by  the  attorney  general,  have 
no  right  to  interfere,  then  it  should  be  shown  by  the  complaint 
that  the  parties  had  been  guilty  of  acts  of  fraud,  which  would 
authorize  the  court  to  restrain  the  collection  of  a  judgment 
that  appears  to  be  regular.  The  complaint  shows  the  above 
proceedings  by  the  common  council,  in  authorizing  originally 
the  purchase  by  the  comptroller ;  the  presentment  of  the  deed 
by  Lowber  and  demand  of  the  purchase  money ;  the  action 
brought  by  Lowber  and  recovery  of  judgment  thereon ;  that 
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such  action  was  referred  by  consent  of  parties ;  that  an  execu- 
tion was  issued  thereon ;  that  the  price  to  be  paid  therefor 
was  double  the  value  of  the  property ;  that  the  title  was  de- 
fective ;  that  the  counsel  to  the  corporation  reported  the  title 
to  be  good ;  that  the  land  was  encumbered  by  a  mortgage ; 
that  the  counsel  to  the  corporation  refused  to  take  any  meas- 
ures for  the  relief  of  the  corporation ;  that  an  application  was 
made  to  the  corporation,  and  they  passed  resolutions  upon  the 
subject,  which  the  complaint  avers  to  have  been  passed  by 
them  regardless  of  their  duty ;  that  the  mayor  suffered  the 
resolutions  to  become  law,  without  signing  or  vetoing  the  same, 
surreptitiously;  that  the  action  was  referred  by  the  counsel,  and 
judgment  suffered  through  neglect ;  that  the  comptroller  ap- 
plied to  the  court  to  have  the  judgment  opened,  which  was 
opposed  by  the  counsel  of  the  corporation,  and  Lowber,  on  the 
ground  that  the  comptroller  had  no  right  to  interfere,  or  to  be 
heard  on  such  motion ;  and  that  an  order  was  made  by  the 
general  term,  providing  for  bringing  this  action  and  for  giving 
security  thereon. 

It  appears  to  me  that  these  facts  as  stated  in  the  complaint 
do  not  show  such  a  state  of  things  as  will  warrant  the  court 
in  charging  fraud  upon  the  common  council.  No  fraud  is 
averred.  They  are  charged  with  neglect  of  duty  in  refusing 
to  apply  to  set  aside  the  judgment  and  with  proceeding  in  vio- 
lation of  the  provisions  of  the  charter,  but  no  fraud  is  charged 
against  them,  and  under  this  complaint  no  fraud  could  be 
proven  by  which  the  plaintiffs  could  succeed. 

I  do  not  consider  that  the  discretion  of  the  common  coun- 
cil in  legislation  can  be  controlled  by  the  courts.  If  they  have 
authority  to  legislate,  their  discretion  as  to  what  should  be 
passed  or  rejected  is  a  matter  exclusively  for  themselves.  They 
may  pass  improvident  laws,  they  may  make  improvident  pur- 
chases, they  may  pay  for  land  prices  which  some  would  think 
exorbitant,  but  neither  the  attorney  general  nor  a  tax-payer 
has  a  right  to  call  them  before  the  courts  to  show  that  their 
legislation  was  indiscreet,  that  the  prides  paid  by  them  did 
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not  exceed  the  actual  value,  or  that  it. was  wise  to  pass  the 
ordinances  or  resolutions  they  may  adopt. 

Nor  are  the  acts  of  the  counsel  any  ground  for  maintaining 
this  action.  It  was  his  duty  to  examine  the  title  and  comply 
with  the  directions  of  the  common  council,  so  far  as  those  di- 
rections did  not  conflict  with  the  law.  His  consent  to  refer 
the  cause  of  Lowber  against  the  corporation,  even  if  ill-advised, 
was  not  illegal,  but  was  expressly  authorized  by  the  code,  which 
provides  for  the  reference  of  all  causes  by  consent  His  objec- 
tions to  the  motion  in  the  supreme  court  to  open  that  judg- 
ment were  made  in  pursuance  of  a  resolution  passed  by  the 
common  council  after  full  knowledge  of  the  transaction  in  re- 
gard to  the  recovery  of  the  judgment,  and  of  a  resolution  di- 
recting him  to  take  measures  to  enforce  payment  of  said  judg- 
ment, which  were  passed  by  the  common  council  and  approved 
by  the  mayor  in  August,  1857.  This  deliberate  action  of  a 
subsequent  common  council,  without  any  charge  of  fraud  on 
their  part,  must  be  treated  as  a  ratification  of  the  action  of 
the  previous  common  council  in  authorizing  the  purchase,  and 
the  counsel  to  the  corporation  would  have  departed  from  the 
line  of  his  duty  if  he  had,  for  any  supposed  want  of  discretion 
on  the  part  of  the  common  council  in  passing  the  resolution 
of  purchase,  or  improvidence  in  making  the  contract,  attempted 
to  disobey  such  resolutions.  The  heads  of  departments  do  not 
hold  their  places  independent  of  the  legislation  of  the  common . 
council,  and  where  such  legislation  is  not  in  violation  of  law 
they  have  no  right  or  power  to  refuse  obedience  to  such  legis- 
lation because  they  may  deem  it  unwise  or  improvident.  On 
the  contrary,  they  are  only  in  the  legitimate  discharge  of  their 
duties  when  they  comply  with  the  legislative  directions  of  the 
common  council,  not  passed  in  violation  of  law.  There  is  no 
difficulty  on  the  part  of  the  common  council  in  instituting 
this  action  in  the  name  of  the  corporation,  if  they  believe  the 
contract  to  have  been  made  fraudulently  or  illegally;  and 
when  two  successive  common  councils  have  refused  to  make 
any  attempt  to  set  aside  the  contract,  and  have  expressly  di- 
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rected  the  counsel  to  take  measures  to  compel  the  payment  of 
the  money,  the  acts  of  the  counsel  in  carrying  out  those  reso- 
lutions cannot  be  condemned. 

My  conclusions  are,  that  if  it  be  conceded  that  the  attorney 
general  may  bring  an  action  in  the  name  of  the  people  to  re- 
strain a  municipal  corporation,  it  can  only  be  to  restrain  them 
from  making  a  fraudulent  or  illegal  disposition  of  the  corpo- 
rate property. 

That  such  fraud  must  be  distinctly  charged  in  the  com- 
plaint, where  it  is  the  foundation  of  the  action. 

That  no  fraud  is  charged  in  the  complaint  in  this  action 
upon  which  the  same  can  be  sustained. 

That  the  resolution  passed  by  the  common  council  author- 
izing the  comptroller  to  make  the  purchase  of  the  land  in 
question  was  within  their  powers  as  conferred  by  the  charter. 

That  the  common  council  may  order  land  to  be  purchased 
for  a  market,  notwithstanding  the  limitation  in  the  charter  as 
to  the  yearly  value  of  land  which  they  may  hold. 

And  that  in  passing  such  resolution,  they  did  not  violate 
any  of  the  restrictions  contained  in  the  charters  of  the  city. 

The  motion  to  dismiss  the  complaint  is  therefore  granted. 

[Nbw  Tobk  Special  Tbbk,  September  11, 1858.    Ingrabam,  Justice.] 


Mungeb  vs.  Hess. 


Where  a  complaint  set  forth  an  agreement  between  the  parties,  by  which  the 
defendant  promised  to  take,  and  vend,  certain  goods  belonging  to  the  plain- 
tiff, and  to  account  to  the  plaintiff,  at  certain  stipulated  prices,  for  all  that 
he  should  sell  of  the  same ;  and  that  he  should  receive,  for  his  services,  all 
sums  which  might  be  realized  upon  the  sale  of  the  goods,  over  and  above 
the  stipulated  prices,  and  should  return  to  the  plaintiff  the  goods  which  he 
might  not  be  able  to  sell,  in  good  order ;  but  there  was  no  allegation  of  a 
conversion ;  aud  the  complaint,  after  alleging  a  demand  of  the  defendant 
that  he  would  return  the  goods  or  account  for  the  avails,  pursuant  to  the 
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agreement,  alleged  as  a  breach,  that  the  defendant  bad  neglected  and  refin- 
ed to  account,  &c. ;  Held  that  the  action  was  upon  contract,  and  not  for  a 
tort ;  and  that  infancy  constituted  a  good  defense. 

A  finding  of  a  referee,  in  such  a  case,  that  on  Ac.  (before  the  defendant  was 
of  lawful  age)  the  plaintiff  demanded  of  the  defendant  that  he'  should  return 
the  goods,  and  that  the  defendant  has  not  returned  them,  is  not  a  finding  of 
a  conversion ;  nor  will  the  facts  justify  such  a  finding. 

Under  such  circumstances,  there  is  no  ground  for  the  application  of  the  prin- 
ciples of  confirmation  or  ratification,  after  the  defendant  became  of  age ; 
where  it  does  not  appear  that  he  did  any  act  whatever,  or  that  any  demand 
was  made  of  him,  after  he  attained  his  majority ;  or  that  the  unsold  goods 
were  not  still  in  his  possession,  safe  and  uninjured,  at  the  time  the  action 
was  commenced. 

APPEAL  from  a  judgment  entered  upon  the  report  of  a 
referee.  The  action  was  upon  contract  Th6  referee 
found  that  in  December,  1854,  the  parties  entered  into  an 
agreement,  by  which  the  defendant  should  take  and  vend  cer- 
tain goods,  wares  and  merchandise,  the  property  of  the  plain- 
tiff, to  be  delivered  by  the  plaintiff  to  the  defendant,  and 
should  account  to  the  plaintiff,  at  certain  stipulated  prices,  for 
all  that  he  should  sell  of  the  same ;  and  should  receive  for  his 
services  all  sums  which  might  be  realized  upon  sale  of  the 
same,  over  said  stipulated  prices ;  and  should  return  the  goods 
which  he  might  not  be  able  to  sell,  in  good  order,  to  the  plain- 
tiff The  referee  also  found  that  the  plaintiff  delivered  the 
goods  to  the  defendant ;  that  the  defendant  sold  a  portion  of 
the  goods,  of  the  value  of  $36,  and  that  he  paid  to  the  plain- 
tiff $4,  and  had  in  his  possession,  unsold,  in  March,  1856, 
goods  of  the  value  of  $11,480.  He  also  found  that  in  March,  ' 
1856,  the  plaintiff  demanded  of  the  defendant  that  he  should 
return  said  property.  He  also  found  that  the  defendant  did 
not  return  any  part  of  the  property  to  the  plaintiff.  The  ao- 
tion  was  commenced  November  10,  1856.  The  defendant  be- 
came 21  years  old  April  6, 1856.  The  referee  found,  as  a 
conclusion  of  law,  that  the  plaintiff  could  not  recover,  by  rea- 
son of  the  infancy  of  the  defendant  at  the  time  the  agreement 
was  made. 
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&  B.  Hinsdale,  for  the  plaintiff! 
C.  Danforihy  for  the  defendant. 

By  the  Court ,  Marvin,  J.  The  judgment  must  be  affirmed. 
Infancy  constituted  a  defense.  The  plaintiff's  counsel  has 
attempted  to  put  the  case  upon  the  ground  of  a  conversion  of 
the  goods,  but  in  this  he  fails.  The  action  is  upon  contract. 
The  complaint  is  clear  and  specific.  There  is  no  allegation  of 
a  conversion.  After  alleging  a  request  and  demand  of  the  de- 
fendant, that  he  would  return  the  goods,  or  account  to  the 
plaintiff  for  the  avails  thereof  pursuant  to  the  agreement,  the 
breach  is  alleged,  viz :  that  the  defendant  has  neglected  and 
refused,  and  still  neglects  and  refuses  to  account  therefor,  &c. 

Nor  does  the  referee  find  facts  sufficient  to  charge  the  de- 
fendant as  for  a  conversion  of  the  goods ;  or.  rather,  he  does 
not  find  any  conversion.  He  finds  that  the  plaintiff,  in  March, 
(before  the  defendant  was  of  lawful  age,)  demanded  of  the  de- 
fendant that  he  should  return  the  goods ;  and  that  the  defend- 
ant has  not  returned  them.  If  my  goods  are  in  the  possession 
of  another,  and  I  demand  them,  and  he  refuses  to  deliver,  this 
is  evidence  simply  of  conversion.  It  irf  evidence,  unexplained, 
that  the  possessor  sets  my  claim  at  defiance,  and  that  he 
claims  the  goods.  And  from  such  evidence,  a  conversion  may 
be  found.  But  the  refusal  to  deliver  is  not  itself  a  conversion : 
it  is  simply  evidence  from  which  a  jury  may  find  that  there 
'  was  a  conversion.  In  the  present  case  the  referee  has  not 
found  that  there  was  any  conversion  by  the  defendant.  Nor 
did  the  facts,  as  he  states  them,  justify,  in  my  opinion,  his 
finding  any  conversion,  assuming  the  defendant  to  have  been 
an  adult.  The  goods  were  delivered  to  the  defendant,  an  in- 
fant, upon  a  special  agreement  by  which  he  was  to  sell  and 
account  for  the  goods ;  or  he  was  to  return  to  the  plaintiff 
those  which  he  should  not  be  able  to  sell.  The  plaintiff  de- 
manded that  he  should  return  the  goods  (not  sold.)  The 
plaintiff  required  the  defendant  to  do  some  act  which  was  con- 
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sistent  with  the  contract,  and  the  defendant  neglected  to  do 
the  act  There  may  have  been  a  breach  of  the  agreement,  in 
neglecting  to  return  the  goods ;  or  there  may  not  have  been  a 
breach.  The  defendant  may  have  insisted  that  he  should  be 
able  to  sell  the  goods.  There  was  undoubtedly  a  breach  of 
the  agreement  in  neglecting  to  account  for  and  pay  over  the 
amount,  $36,  received  for  goods  sold.  But  there  is  no  find- 
ing of  any  conversion.  From  aught  that  appears  in  the  case 
the  goods  unsold  remain  to  this  day  in  the  possession  of  the 
defendant,  unused  and  as  they  were  delivered  to  him.  It  was  a 
part  of  the  agreement  that  he  should,  in  a  certain  event,  return 
to  the  plaintiff  the  unsold  goods.  Infancy  was  as  valid  a  de- 
fense to  this  part  of  the  agreement  as  to  any  part  of  it.  The 
plaintiff,  however,  if  the  defendant  refused  to  perform  the 
agreement,  could  go  and  take  the  goods  himself.  And  if  he 
demanded  them,  and  the  defendant  refused  to  deliver  them, 
without  any  just  cause  for  the  refusal,  a  jury  or  referee  might, 
in  the  case  of  an  adult,  and  perhaps  in  this  case,  find  a  con- 
version. The  referee  has  not  found  such  facts ;  nor  has  he 
found  a  conversion  from  the  facts  he  states.  He  has  simply 
found  that  the  defendant  has  not  returned  the  goods. 

It  may  be  well  to  notice,  a  little  further,  the  position  of  the 
plaintiff's  counsel.  He  assumes  that  he  established  a  cause 
of  action,  as  for  a  conversion  of  the  goods,  and  then  argues 
that  though  the  form  of  the  action  be  ex  contractu,  if  in  sub- 
stance it  be  ex  delicto,  infancy  is  no  defense ;  and  he  cites 
JBristow  v.  Eastman,  (1  Esp.  N.  P.  G.  172.)  In  that  case 
the  action  was  assumpsit  for  money  had  and  received,  to  re- 
cover money  which  the  defendant  had  embezzled;  and  it  was 
held  that  though  the  action  was  in  its  form  ex  contractu,  yet 
it  was  in  substance  an  action  ex  delicto,  and  that  the  infant 
should  not  escape  from  his  liability  for  the  tort  That  case 
has  no  application  to  the  present  case.  Kent,  (2  Com.  241,) 
says,  "  Infants  are  liable  in  actions  arising  ex  delicto,  whether 
founded  on  positive  wrongs,  as  trespass  or  assault ;  or  con- 
structive torts,  or  frauds.    But  the  fraudulent  act,  to  charge 
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him,  must  be  wholly  tortious;  and  a  matter  arising  ex  con- 
tractu, though  infected  with  fraud,  cannot  be  changed  into  a 
tort,  in  order  to  charge  the  infant  in  trover,  or  case,  by  a 
change  in  the  form  of  the  action.  He  is  liable  in  trover,  for 
tortioudy  converting  goods  entrusted  to  him,  and  in  detinue, 
for  goods  delivered  upon  a  special  contract  for  a  specific  pur- 
pose ;  and  in  assumpsit  for  money  which  he  has  fraudulently 
embezzled.0 

In  the  present  case,  there  is  no  ground  for  the  application 
of  the  principles  of  confirmation  or  ratification  after  the  de- 
fendant attained  his  majority.  It  does  not  appear  that  he  did 
any  act  whatever  after  he  attained  the  age  of  twenty-one. 
The  goods  were  delivered  to  him,  upon  a  special  contract, 
when  he  was  an  infant,  and  there  is  nothing,  appearing  in  the 
case,  to  show  that  all  the  goods  not  sold  while  he  was  an  in- 
fant, were  not  in  his  possession,  safe  and  uninjured,  at  the 
time  the  action  was  commenced.  And  for  aught  that  appears, 
had  the  plaintiff  called  for  the  goods  after  the  defendant  be* 
came  of  age,  he  would  have  received  them.  The  plaintiff 
should  have  taken  some  steps  other  than  those  appearing  in 
the  case,  before  commencing  his  action,  for  the  purpose  of 
putting  the  defendant  in  the  wrong,  or  giving  him  an  oppor- 
tunity to  discharge  himself  of  the  trust  by  delivering  the  goods 
to  the  plaintiff,  or  suffering  the  plaintiff  to  take  them. 

The  judgment  is  affirmed. 

[Orlxam  Gbibral  Tsftx,  September  1 8, 1858.    Qrover,  Marvin  and  Davis, 
Justices.] 
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The  section  of  the  code  which  limits  the  right  of  examining  a  plaintiff  as  a 
witness,  to  cases  in  which  the  adverse  party  or  person  in  interest  is  living, 
should  be  so  construed  as  to  admit  a  person  who  has  an  action  with  a  cor- 
poration,  to  be  a  witness  in  his  own  behalf. 

Although  it  is  settled  law  that  a  principal  is  not  liable  to  a  servant  for  inju- 
ries sustained  by  reason  of  the  negligence  of  another  servant,  when  both 
are  engaged  in  the  same  general  business,  in  the  service  of  the  principal, 
yet  it  is  the  duty  of  the  master,  to  all  his  servants,  to  use  reasonable  care 
in  providing  them  with  careful  and  competent  fellow  servants;  and  he  is 
liable  for  injuries  to  any  servant  arising  from  his  neglect  to  use  such  care ; 
in  the  absence  of  proof  that  the  injured  servant  was  aware  of  the  incompe- 
tency of  his  fellow  servant. 

The  power  to  employ  servants  may  be  delegated  by  the  principal ;  especially 
when  the  principal  is  a  corporation.  When  the  principal  thus  acts  by  an 
agent  he  will,  upon  general  principles,  be  liable  for  the  negligence  of  the 
agent  Such  agent  will  not  be  regarded  simply  as  a  fellow  servant  of 
those  whom  he  employs  in  the  general  business. 

In  an  action  against  a  rail  road  company,  brought  by  a  brakeman  in  its  em- 
ploy, to  recover  damages  for  an  injury  sustained  by  means  of  a  collision,  it 
is  not  erroneous  for  the  judge  to  charge  the  jury  that  it  was  the  duty  of  the 
defendant  to  use  reasonable  care,  in  order  to -employ  an  engineer  of  compe- 
tent skill  and  experience ;  and  that  if  they  find  that  ordinary  care  was  not 
used,  in  providing  the  engineer  on  the  occasion  of  the  collision,  and  the  injury 
to  the  plaintiff  was  occasioned  by  such  negligence,  the  defendant  is  liable  for 
the  consequences. 

It  is  negligence  in  a  rail  road  company  so  to  arrange  its  time-tables  as  to  per- 
mit trains  approaching  a  station  from  opposite  directions,  on  the  same  track, 
to  reach  the  station  at  the  same  moment. 

And  this,  although  one  of  the  trains  is  directed  to  run  off  upon  a  side  track, 
at  the  station ;  if  experience  shows  that  there  is  danger,  especially  in  a 
dark  night,  of  a  train  running  past  the  switch  at  the  station,  and  thus  com- 
ing in  collision  with  the  other  train. 

MOTION  by  the  defendant,  for  a  new  trial,  upon  a  case 
and  exceptions.  The  plaintiff  was  in  the  employ  of  the 
defendant  as  a  brakeman,  and  on  the  night  of  the  6th  of 
June,  1856,  was  injured  by  a  collision  of  the  trains,  at  Pekin, 
eight  and  a  half  miles  east  of  Suspension  Bridge,  on  the  road 
to  Rochester.  It  was  conceded  by  the  plaintiff,  on  the  trial, 
that  a  servant,  sustaining  injury  by  reason  of  the  carelessness 
and  negligence  of  a  fellow  servant  in  the  same  employment 


ORLEANS— SEPTEMBER,  1868.  81 

Wright  «.  New  Tork  Central  Rail  Road  Company. 

could  not  recover.  It  was  claimed  by  the  plaintiff  that  the 
injury  in  this  case  was  occasioned  by  the  negligence  of  the 
defendant,  in  employing  an  incompetent  engineer,  upon  the 
train  going  east  from  the  bridge.  Also  in  arranging  the  time 
table  so  that  the  trains  should  meet  at  the  same  time  at 
Pekin.  Wm.  H.  Adams  was  the  engineer  alleged  to  have 
been  incompetent  He  was  employed  by  Mr.  Upton,  the 
managing  agent  of  engineers  and  the  person  authorized  by 
the  defendant  to  employ  engineers.  Mr.  Adams  was  a  witness 
for  the  plaintiff  He  had  been  an  engineer  some  four  years, 
and  had  been  in  the  employ  of  the  defendant  19  months, 
during  which  time  he  had  run  trains  over  the  road  from  Sus- 
pension Bridge  to  Rochester  about  12  times,  and  had  ridden 
on  the  cars  at  other  times.  He  had,  as  engineer,  run  two 
trips  with  passenger  cars,  before  the  collision.  He  had,  for 
most  of  the  19  months,  been  employed  in  running  traina  from 
Buffalo  to  Lewiston.  The  evening  before  the  collision,  Ad- 
ams was  in  Rochester,  and  Upton  told  him,  as  he  says,  that 
on  account  of  the  sickness  of  the  engineer  of  the  "  J.  A. 
Willink,"  he  would  have  to  come  down  with  the  express  train 
the  next  night  He  says  he  told  Upton  that  he  did  not  feel 
competent  to  take  the  train  over  the  road  in  the  night ;  in 
the  day  time  he  could  take  any  train  over  the  road.  Upton 
says  he  heard  nothing  from  Adams  about  his  want  of  ac- 
quaintance with  the  road.  Mr.  Jackson  was  present  at  the 
conversation  between  Upton  and  Adams,  and  he  does  not 
speak  of  Adams'  saying  any  thing  about  not  feeling  compe- 
tent to  tafy  the  train  over  at  night.  Adams  went  to  the 
bridge,  that  night,  with  a  freight  train.  Adams  states  that 
he  should  want  three  weeks  knowledge  of  the  road,  by  run- 
ning every  day,  to  get  acquainted  with  it ;  that  it  is  essential 
to  know  the  objects,  so  as  to  know  when  you  are  approaching 
stations ;  that  he  had  not  run  on  that  road  often  enough  to 
know  it.  The  time  for  leaving  the  bridge  was  9  o'clock  and 
20  minutes.  It  actually  left  at  9,30.  Pekin,  eight  and  a  half 
miles  from  the  bridge,  was  the  first  station,  and  the  train  was 
Yol.  XXVIII  6 
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for  the  consequence*.  The  defendant  excepted  to  the  charge, 
upon  each  of  these  propositions.  Verdict  for  the  plaintiff,  for 
$2500. 

J.  H.  Martindale,  for  the  plaintiff. 

T.  Hastings,  for  the  defendant 

By  the  Court,  Marvin,  J.  No  error  was  committed  in  al- 
lowing the  plaintiff  to  testify  as  a  witness  in  his  own  behalf, 
though  the  defendant  was  a  corporation.  It  is  true  that  the 
code  limits  the  right  of  examination  to  cases  in  which  the  ad- 
verse party  or  person  in  interest  is  living.  It  is  said  that  the 
adverse  party  or  person  in  interest  is,  in  this  case,  a  corporation, 
and  that  life,  or  living,  cannot  with  propriety,  be  applied  to 
corporate  existence.  It  may  well  be  that  the  present  case  did 
not  occur  to  the  legislature,  when  the  statute  was  enacted ; 
but  the  design  was  to  admit,  as  a  witness,  a  party  to  an  action 
whenever  the  adverse  party  or  person  in  interest  could  also  be 
a  witness.  A  corporation  could  never  be  a  witness,  but  a 
corporation  is  composed  of  a  person  or  persons,  who  are  natu- 
ral persons  and  are  interested  in  the  corporation,  and  they  can 
be  witnesses.  I  have  no  doubt  the  code  (§  399)  should  be  so 
construed  as  to  admit  a  person  who  has  an  action  with  a  cor- 
poration, to  be  a  witness  in  his  own  behalf. 

It  was  not  error  to  admit  evidence  to  show  the  state  of  the 
plaintiff's  leg  after  the  second  breaking.  Evidence  of  the 
second  breaking  had  been  given  without  objection,  and  it  was 
important  that  the  jury  should  know  the  condition  of  the  leg 
before  and  after  the  second  breaking,  in  order  that  they  might 
be  able  to  determine  for  what  injury  the  defendant  was  liable. 
It  was  not  claimed  that  the  defendant  was  liable  for  any  injury 
other  than  that  which  happened  at  the  time  of  the  collision. 

Was  any  error  committed  in  the  charge  to  the  jury  ?  It  is 
settled  law  in  this  state,  that  a  principal  is  not  liable  to  a 
servant  for  injuries  sustained  by  reason  of  the  negligence  of 
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another  servant,  when  both  are  engaged  in  the  same  general 
business,  in  the  service  of  the  principal  (Coon  v.  The  Syra- 
cuse and  Utica  Bail  Road  Co.,  1  Selden,  492.)  This  principle 
was  conceded  in  the  present  case,  by  the  plaintiff,  who  claimed 
to  recover  on  account  of  the  negligence  of  Upton,  its  managing 
agent.  If  the  servant  is  injured  by  reason  of  the  negligence 
of  the  master,  the  latter  is  undoubtedly  liable. 

As  the  general  business  of  managing  a  train  of  cars  upon  a 
rail  road  requires  the  co-operation  of  many  persons,  and  as 
they  are  supposed  to  know  the  risks  incident  to  the  business, 
they  voluntarily  take  those  risks  at  the  time  they  enter  into 
the  employment  of  the  rail  road  company,  and  the  compensa- 
tion to  be  paid  them  may  be  affected  by  the  character  of  the 
business.  As  one  servant  may  be  injured  by  the  carelessness 
of  a  fellow  servant,  he  takes  this  risk.  The  business  requires 
all  the  servants,  and  some  one  or  more  of  them,  though  pos- 
sessed of  sufficient  skill  and  capacity,  may,  on  some  occasion, 
be  careless  and  negligent,  and  a  fellow  servant  may  be  injured 
in  consequence.  In  such  a  case,  the  master  or  principal  is 
not  responsible.  But  it  may  be  that  one  of  the  servants,  em- 
ployed by  the  master,  to  co-operate  with  the  other  servants,  is 
incompetent,  and  lacks  the  requisite  skill  to  perform  his  part 
of  the  work.  He  may  be  a  careful,  prudent  servant,  but  from 
ignorance  of  his  duties,  or  from  the  absence  of  the  necessary 
skill,  may  be  unable  to  perform  them,  and  a  fellow  servant 
may  sustain  injury  in  consequence  of  his  incompetency.  Is 
the  principal  then  liable  ?  It  is,  I  have  no  doubt,  the  duty 
of  the  master,  to  all  his  servants,  to  use  reasonable  care  in  pro- 
viding them  with  careful  and  competent  fellow  servants,  and 
he  is  liable  for  injuries  to  any  servant  arising  from  his  neglect 
to  use  such  care,  in  the  absence  of  proof  that  the  injured  ser- 
vant was  aware  of  the  incompetency  of  his  fellow  servant.  If 
the  injured  servant  has  knowledge  of  the  incompetency  and 
want  of  skill  of  his  fellow  servant,  a  presumption  may  arise 
that  he  consents  to  take  upon  himself  the  risk  of  any  injury 
which  may  result  from  such  incapacity.    He  may,  if  the  mas- 
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ter  employs  an  incompetent  co-laborer,  quit  his  employment; 
unless  the  master  will,  upon  notice,  discharge  the  incompetent 
servant. 

As  the  master  or  principal  has  the  sole  right  to  employ  all 
his  servants,  each  servant  has  the  right  to  rely  upon  the  mas* 
tert  using  reasonable  care  and  diligence  in  employing  none  but 
competent  servants.  The  power  to  employ  servants  may  be 
delegated  by  the  principal,  and  this  must  generally  be  so,  when 
the  principal  is  a  corporation.  When  the  principal  thus  acts 
by  an  agent  he  will,  upon  general  principles,  be  liable  for  the 
negligence  of  the  agent.  This  agent  will  not  be  regarded 
simply  as  a  fellow  servant  of  those  whom  he  employs  in  the 
general  business.  (See  Pierce  on  Am.  Rail  Road  Law,  ch. 
13,  and  the  cases' there  cited;  Keegan  v.  The  Western  Rail 
Road  Corporation,  4  Selden,  175.) 

In  the  present  case,  Upton  had  authority  to  employ  the  en- 
gineers. He  was  the  managing  agent.  He  employed  Adams. 
There  can  be  no  reasonable  doubt  that  the  injury  to  the  plain- 
tiff was  caused  by  the  carelessness  and  negligence  of  Adams. 
He  left  the  bridge  at  9  o'clock  30  minutes  and  ran  to  Pekin, 
8J  miles,  in  a  fraction  over  10  minutes.  He  failed  to  arrest 
the  progress  of  the  train  in  time,  and  the  collision  occurred 
before  the  up  train  could  run  upon  the  switch.  He  must  have 
run  east  beyond  the  east  end  of  the  switch.  But  the  liability 
of  the  defendant  does  not  depend  upon  the  negligence  of  Ad- 
ams. The  questions  presented  are,  1.  Was  Adams  incompe- 
tent ?  2.  If  so,  was  there  negligence  in  Upton  in  employing 
him  and  putting  him  in  charge  of  that  train,  as  engineer  ? 
Waiving  the  question  arising  out  of  the  time  tables,  both  of 
the  questions  here  presented  must  have  been  found  in  the  af- 
firmative before  the  plaintiff  could  recover.  The  defendant 
did  not  warrant  that  Adams  was  competent.  If  Upton,  as 
the  managing  agent  of  the  defendant,  used  proper  care,  in  em- 
ploying Adams  and  placing  him  in  charge  of  the  train,  the 
defendant  is  not  liable.  As  I  understand  the  charge,  it  was  in 
accordance  with  the  views  here  presented    The  learned  judge 
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instructed  the  jury  that  it  was  the  duty  of  the  defendant  to 
use  reasonable  care  in  order  to  employ  an  engineer  of  compe- 
tent skill  and  experience;  and  if  the  jury  found  that  Upton 
did  not  use  ordinary  care,  in  that  respect,  in  providing  the 
engineer  on  the  occasion  of  the  collision  in  question,  and  the 
injury  was  occasioned  by  such  negligence,  the  defendant  was 
liable  for  the  consequences.  It  may  be  said  that  this  propo- 
sition does  not  include  the  question  of  the  competency  of  Ad- 
ams ;  or  rather,  perhaps,  that  it  assumes  that  he  was  incom- 
petent and  makes  the  question  turn  upon  the  care  and  diligence 
of  Upton  in  employing  him.  The  duty  of  Upton  is  properly 
stated ;  and  then  follows  the  proposition  that  if  such  duty  was 
not  performed,  and  the  injury  was  occasioned  by  suck  negli- 
gence, then  the  defendant  was  liable  for  the  consequences. 
The  duty  was  to  use  reasonable  care  in  order  to  employ  an 
engineer  of  competent  skill  and  experience.  If,  in  fact,  Adams 
was  competent,  skillful  and  experienced,  then  there  was  no  want 
of  proper  care  on  the  part  of  Upton.  The  j  ury  must  have  fonnd 
that  Adams  was  incompetent,  and  that  Upton  did  not  use  rea- 
sonable eare  in  employing  him.  If  the  charge  failed  to  pre- 
sent, fully  rind  clearly,  the  principles  involved,  the  defendant 
should  have  requested  further  instructions.  In  my  opinion 
we  cannot  say  that  the  charge,  as  it  is,  was  erroneous. 

The  proposition  that  if  the  injury  was  occasioned  by  the 
negligence  of  the  defendant,  the  plaintiff  could  recover,  is 
sound.  It  has  referenee,  I  suppose,  to  the  question  arising 
out  of  the  time  tables. 

In  my  opinion  no  error  was  committed  by  the  court ;  unless 
it  was  error  to  refuse  to  nonsuit  the  plaintiff.  And  I  shall 
consider  this  question  briefly,  in  connection  with  the  motion 
now  made  for  a  Hew  trial  upon  the  ground  that  the  verdict  is 
against  evidence.  Aside  from  the  question  growing  out  of  the 
time  tables,  I  confess  that  I  am  not  satisfied  with  the  verdict. 
The  question  turns  upon  the  competency  of  Adams,  assuming 
that  Upton  was  negligent.  As  to  his  competency,  I  certainly 
should  have  been  better  satisfied  if  the  jury  had  found  Adams 
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competent  He  had  served  as  an  engineer  some  four  years, 
and  he  had  been  in  the  employ  of  the  defendant  19  months, 
but  not  on  the  road  from  the  bridge  to  Rochester.  He  had, 
however,  as  engineer,  run  over  the  road  a  dozen  times,  in  the 
19  months,  and  had  ridden  on  the  cars  at  other  times.  He 
had  run  up  to  the  bridge  with  a  freight  train,  the  night  before. 
Several  witnesses  of  the  defendant,  engineers,  state  facts  tend- 
ing strongly  to  show  that  such  an  acquaintance  with  a  road 
was  amply  sufficient.  Adams,  upon  whose  evidence  as  to  his 
competency  the  case  of  the  plaintiff  rests,  puts  his  incom- 
petency upon  the  sole  ground  of  a  want  of  sufficient  acquaint- 
ance with  the  road  to  enable  him  to  run  the  train  safely  in 
the  night.  He  says  that  he  should  want  three  weeks'  knowl- 
edge of  the  road  by  mnning  every  day,  to  get  acquainted  with 
it  His  remark  to  Upton,  if  he  made  it,  that  he  did  not  feel 
competent  to  take  the  train  over  the  road  at  night,  is  very 
slight  evidence  to  prove  the  fact  of  incompetency.  If  he  did 
so  feel,  it  might  be  evidence  of  a  want  of  confidence  in  himself. 
Upton  denies  that  Adams  made  any  such  remark,  and  Jack- 
son, who  was  present,  does  not  in  his  evidence  speak  of  any 
such  remark.  They  both  say  that  Adams  said  he  thought  it 
was  laying  it  on  some  too  thick,  after  coming  with  a  freight 
train ;  thus  complaining,  &c. 

Was  Upton  negligent,  in  employing  Adams  ?  He  was  first 
employed  19  months  before,  upon  the  recommendation  of 
three  master  mechanics  and  foremen  for  rail  road  companies. 
He  had  served  the  defendant  for  more  than  a  year  and  a  half 
as  an  engineer,  and  so  far  as  we  learn,  with  skill,  giving 
abundant  evidence  of  competency.  Was  Upton  negligent, 
when  he  relied  upon  his  knowledge  of  Adams  as  an  engineer  ? 
But  here  comes  in,  and  undoubtedly  with  telling  effect  upon 
the  jury,  the  remark  of  Adams  to  Upton  that  he  did  not  feel 
competent  to  take  the  train  over  the  road  at  night ;  thus,  as  it 
was  probably  argued,  showing  that  Upton  had  notice  of  Ad- 
ams' incompetency,  and  that  he  therefore  did  not  use  reason- 
able care  in  employing  him  in  that  service. 
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If  the  question  raised  by  the  time  tables  was  not  in  the  case, 
I  am  inclined  to  think  that  the  verdict  onght  to  be  set  aside 
as  being  against  the  evidence.  I  think  the  decided  weight  of 
the  evidence  is  adverse  to  the  positions  that  Adams  was  in- 
competent ;  or  that  Upton  did  not  use  proper  care  and  dili- 
gence in  entrusting  the  train  to  him.  But  the  case  is  em- 
barrassed with  the  question  growing  out  of  the  time  tables. 
By  them  the  approaching  trains  were  to  arrive  at  Pekin  at  the 
same  moment.  It  is  true  that  the  up  train  was  to  run  on  to 
the  switch  or  side  track,  and  Adams  had  instructions  to  stop, 
and  if  the  up  train  had  not  arrived,  to  wait  five  minutes.  If 
the  trains  should  reach  Pekin  at  the  same  time,  and  one  of 
them  should  go  on  to  the  side  track  and  the  other  remain  on 
the  main  track,  no  collision  could  happen.  But  suppose  the 
down  train  should  arrive  one  or  two  seconds  sooner  than  the 
up  train,  and  should  not  be  stopped  precisely  at  the  right 
spot,  but  should  run  past  the  east  end  of  the  switch,  a  collision 
would  most  likely  occur.  This  was  precisely  what  happened 
in  the  present  case. 

It  appears  from  the  testimony  of  Adams  that  there  were 
two  switches  at  Pekin ;  one  at  the  east  end  of  the  station,  and 
one  at  the  west  I  suppose  there  was  but  one  side  track. 
What  the  length  of  this  side  track  was  does  not  exactly  appear. 
Carpenter  says  that  when  he  stepped  otft,  they  might  have 
been  over  the  switch  a  rod.  This  was  perhaps  300  feet  west 
of  the  stopping  place.  Adams  had  not,  at  that  time,  signalled 
to  brake.  I  infer  that  the  side  track  was  between  600  and 
700  feet  in  length,  and  Adams  ran  the  whole  length  and  some 
further.  Now  so  far  as  the  defendant  is  concerned  the  ques- 
tion is  presented,  was  it  negligence  to  require  or  permit  ap- 
proaching trains  to  reach  this  station  at  the  same  moment  ? 
And  this  was  a  question  of  fact  to  be  solved  by  experience  in 
running  trains.  If  there  is  no  difficulty  in  stopping  the  train 
at  the  proper  place,  and  no  danger  of  running  by  at  any  time, 
including  the  night,  then  timing  the  trains  in  this  manner 
would  not  be  negligence ;  assuming,  of  course,  that  the  up 
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train  should  run  on  to  the  side  track.  But  if  experience  shows 
that  there  is  danger,  especially  in  a  dark  night,  of  the  down 
train  running  by  the  east  switch,  then  it  would  he  gross  neg- 
ligence to  provide  for  the  arrival  of  the  trains  at  the  same  mo- 
ment, as  there  would  be  great  danger  of  a  collision.  The  case 
is  quite  meagre  of  evidence  touching  the  question  of  the  dan- 
ger of  running  by.  We  have  the  evidence  of  what  actually 
occurred  in  this  case.  Adams  says :  "  The  night  was  damp 
and  foggy ;  on  reaching  Pekin  I  saw  a  train ;  it  appeared  to 
me  to  be  on  the  switch,  coming  west.  I  mean  the  side  track 
off  the  principal  track.  I  thought  it  was  stationary.  I  had 
got  about  half  way  opposite  the  station,  which  is  about  the 
middle  of  the  side  track,  before  I  discovered  that  the  other 
train  was  not  on  the  side  track.  I  had  shut  off  steam,  and 
down  brake,  and  reversed  my  engine ;  but  not  within  sufficient 
time  to  avoid  collision/' 

Upon  the  whole,  I  have  come  to  the  conclusion  to  let  the 
verdict  stand.  I  cannot  say  that  it  is  so  against  the  evidence 
upon  all  the  controlling  questions  in  the  case  as  to  require 
that  it  should  be  set  aside. 

Judgment  affirmed. 

[Orleans  General  Term,  September  18, 1868.    Grover,  Marvin  and  Davis, 
Justices.] 


Palmer  vs.  Haskins. 


In  an  action  for  slander,  or  libel,  the  pecuniary  circumstances  of  tbe  defendant 
are  not  involved  in  tbe  issue,  and  evidence  snowing  him  to  be  rich  or  poor 
ought  not  to  be  received. 

THIS  was  an  action  for  slander.  The  plaintiff  gave  evi- 
dence having  a  tendency  to  prove  the  cause  of  action,  and 
then,  for  the  purpose  of  showing  the  defendant's  pecuniary 
ability  to  Respond  in  damages^  introduced  evidence,  under  ob- 
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jection  and  exception,  tending  to  prove  the  pecuniary  circum- 
stances of  the  defendant.    There  was  a  verdict  for  the  plaintiff 

Wakeman  A  Bryan,  for  the  plaintiff 

Kimberly  &  Tyrrd,  for  the  defendant. 

By  the  Court,  Marvin,  J.  This  action  was  tried  before 
ma  I  have  long  entertained  serious  doubts  whether  in  an  ac- 
tion for  libel,  slander  or  assault  and  battery,  evidence  of  the 
wealth  of  the  defendant  was  admissible,  upon  the  question  of 
damages.  I  had  occasion  several  years  ago,  in  Blacksmith  v. 
Fellows,  an  action  for  an  assault,  to  examine  the  question 
whether  the  evidence  was  admissible  in  such  an  action ;  and 
I  came  to  the  conclusion  that  it  was  not ;  and  also  that  it  was 
not  admissible  in  actions  to  recover  damages  for  libel  or  slan- 
der. Blacksmith  v.  Fellows  presented  other  questions,  upon 
which  a  new  trial  was  granted,  at  a  general  term ;  my  breth- 
ren expressing  no  opinion  upon  the  question  whether  the  ad- 
mission of  evidence  of  the  wealth  of  Fellows  was  error.  It 
was  stated  at  the  circuit,  upon  the  trial  of  this  cause,  by  the 
counsel,  Mr.  Martindale,  that  it  was  the  practice,  at  the  cir- 
cuit, to  admit  evidence  of  the  wealth  of  the  defendant,  in  ac- 
tions for  libel  and  slander ;  and  that  such  evidence  had  re- 
cently been  admitted  in  the  7th  district,  after  full  argument. 
I  permitted  the  evidence  to  be  given.  The  question  has  now 
been  fully  and  ably  argued  at  the  general  term,  and  it  has 
been  carefully  examined.  In  my  opinion  the  pecuniary  cir- 
cumstances of  the  defendant,  in  an  action  for  slander,  or  libel, 
are  not  involved  in  the  issue,  and  evidence  to  show  him  rich  or 
poor  ought  not  to  be  received. 

It  cannot  be  necessary  to  state  the  general  rules  relating  to 
damages  in  this  class  of  cases — that  the  plaintiff  is  entitled  to 
recover  all  the  damages  he  has  sustained,  whether  the  defend- 
ant be  rich  or  poor ;  that  the  amount  of  damages  is  in  the 
sound  discretion  of  the  jury ;  and  that  they  may  give  exem- 
plary or  vindictive  damages,  &c.    The  counsel  for  the  plain- 
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tiff  has  furnished  an  able  brief,  arguing  at  length  that  evi- 
dence of  the  wealth  of  the  defendant  is  admissible,  as  some 
guide  to  a  jury,  in  case  they  should  conclude  to  give  exem- 
plary or  vindictive  damages.  It  is  often  argued  that  a  small 
verdict  will  be  no  punishment  to  a  man  of  wealth.  This  may 
or  may  not  be  so.  Men  of  wealth  are  quite  apt  to  value  and 
appreciate  property  as  highly  as  those  in  moderate  circum- 
stances. Such  an  argument  is,  in  my  opinion,  speculation ; 
and  it  will  be  dangerous  to  instruct  a  jury  that  they  may 
measure  the  verdict  by  the  ability  to  pay.  The  plaintiff  is,  I 
think,  without  authority  in  support  of  this  position.  None 
is  produced  from  a  court  in  bank  in  this  state,  and  Bennett 
v.  Hyde,  (6  Conn.  Rep.  24,)  is  not  authority  for  the  position, 
when  properly  understood.  It  is  there  said  that  it  had  been 
frequently  adjudged,  in  that  state,  and  that  it  might  be  con- 
sidered as  established  law,  that  the  plaintiff,  in  an  action  for 
slander,  may  prove  the  amount  of  the  defendant's  property,  to 
aggravate  the  plaintiff's  damages.  That  great  wealth  is  gen- 
erally attended  with  corresponding  influence ;  and  little  influ- 
ence is  the  usual  concomitant  of  little  property.  That  prop- 
erty may  be,  and  often  is,  attended  with  the  power  of  perpetu- 
ating great  damage,  and  in  the  estimate  of  a  jury  becomes  an 
interesting  inquiry. 

As  I  understand  the  learned  judge,  the  question,  so  far  as 
principle  is  concerned,  hinges  upon  the  assumption  that  wealth 
influences  the  rank  in  society  of  its  possessor,  and  that  the 
slander  of  a  man  of  rank  and  influence  is  more  injurious  than 
the  slander  of  one  of  less  influence.  It  may  be  admitted  that 
the  slander  of  a  man  of  high  character  and  influence  would  be 
more  destructive  to  the  character  of  the  party  slandered  than 
the  slander  of  one  without  character  and  influence.  Hence 
the  character  and  standing  in  society  of  the  defendant  have 
long  been  admitted  in  evidence  in  this  class  of  cases.  But  I 
am  not  satisfied  that  wealth  is  a  necessary  ingredient  to  con- 
stitute character,  standing  and  influence  in  society.  It  may 
form  an  element  in  fixing  character  and  influence,  but  not  no- 
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cessarily.  Why  not  limit  the  inquiry,  then,  to  the  question 
what  are  the  character,  standing  and  influence  of  the  defend- 
ant in  the  society  where  the  slander  was  uttered  ?  I  object 
to  proving,  as  a  separate  item,  that  the  defendant  is  a  man  of 
wealth,  or  great  wealth,  or  how  much  he  is  worth.  If  the  evi- 
dence is  admitted  simply  for  the  purpose  of  showing  the  influ- 
ence of  the  defendant,  and  hence  the  extent  of  injury  to  the 
plaintiff,  it  should  he  confined  to  the  time  when  the  slander 
was  uttered.  The  defendant  may,  at  that  time,  have  been 
poor,  and  at  the  time  of  the  trial  rich,  or  e  converao. 

As  I  understand  Bennett  v.  Hyde — and  so  I  think,  Mr. 
Greenleaf  understood  it — the  evidence  is  admissible  only  for 
the  purpose  of  ascertaining  the  defendant's  rank  and  influ- 
ence in  society,  and  as  a  consequence,  the  extent  of  the  injury 
to  the  plaintiff  The  evidence  is  not  admissible  for  the  pur- 
pose of  showing  the  ability  of  the  defendant  to  pay,  or  for  the 
purpose  of  assisting  the  jury  in  measuring  out  exemplary  or 
vindictive  damages ;  but  it  was  admitted  in  Connecticut  solely 
for  the  purpose  of  ascertaining  the  standing  and  influence  of 
the  plaintiff,  with  a  view  of  enabling  the  jury  to  form  some 
opinion  as  to  the  actual  damages  which  the  plaintiff  had  sus- 
tained. In  the  present  case,  the  evidence  was  not  offered  or 
admitted  for  any  such  purpose,  or  with  any  such  view.  I  am 
not,  however,  satisfied  that  such  evidence,  as  a  separate  inde- 
pendent item,  should  be  admitted  for  any  purpose.  Establish 
it  as  a  rule,  that  the  plaintiff  may,  in  this  action,  prove  the 
wealth  of  the  defendant  as  an  independent  item  of  evidence 
in  the  cause,  and  such  evidence  will  be  used  for  quite  a  differ- 
ent purpose  than  simply  to  ascertain  how  much  injury  the 
plaintiff  actually  sustained  in  consequence  of  the  character, 
standing  and  influence  of  the  defendant,  and  juries  will  be  in- 
vited and  eloquently  urged  to  punish  the  defendant  by  a  large 
verdict  which  he  can  so  easily  pay. 

Qreenleaf,  in  his  Evidence,  (vol.  2,  §  249,)  says,  as  the  re- 
sult of  the  cases :  "  The  jury  are  to  inquire,  not  what  the  de- 
fendant can  pay,  but  what  the  plaintiff  ought  to  recover.    But 
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so  far  as  the  defendant's  rank  and  influence  in  society  and 
therefore  the  extent  of  the  injury,  are  increased  by  his  wealth, 
evidence  of  the  fact  is  pertinent  to  the  issue/'  He  cites  Ben- 
nett v.  Hyde,  and  many  other  cases.  I  have  looked  into  most 
of  them.  In  two  or  three  of  them  something  is  said  of  the 
reputed  wealth  of  the  defendant,  in  connection  with  his  stand- 
ing and  influence  in  society.  But  it  does  not  appear  whether 
direct  evidence  of  the  wealth  of  the  defendant  was  offered  and 
given ;  or  that  any  question  was  raised,  touching  such  evidence. 
In  Bennett  v.  Hyde,  Ch.  J.  Hosmer  cites  Lamed  v.  Buffing- 
ton,  (3  Mass.  Rep.  546,)  as  containing  the  same  rule  estab- 
lished in  Connecticut.  In  that  case  the  defendant  proposed 
to  prove,  in  mitigation  of  damages,  the  manner  and  condition 
of  the  plaintiff's  life.  The  court  say,  "we  are  of  the  opinion 
that  the  plaintiff  may  give  in  evidence,  to  aggravate  the  dam- 
ages, his  own  rank  and  condition  in  life,  and  also  that  the  de- 
fendant may  avail  himself  of  such  evidence,  when  it  will  have 
a  legal  tendency  to  mitigate  the  damages ;  because  the  injury 
which  the  plaintiff  may  sustain  by  the  defamation  may  very 
much  depend  on  his  rank  and  condition  in  society."  This  is 
the  rule  referred  to.  It  is,  then,  the  rank  and  condition  of 
life  of  both  the  parties  that  may  be  given  in  evidence, "  because  " 
in  the  further  language  of  the  court,  "it  is  in  issue,  as  the 
knowledge  of  it  may  be  necessary  to  a  just  assessment  of  the 
damages,  and  because  it  is  a  fact,  in  its  nature,  of  general  no- 
toriety." These  extracts  from  the  case  referred  to  by  Justice 
Hosmer,  show  what  evidence  may  be  given,  and  it  is  evidence 
of  the  rank,  character  and  condition  in  life  of  the  parties. 
And  putting  Greenleaf  's  construction  upon  the  cases,  includ- 
ing Bennett  v.  Hyde,  "so  far  as  the  defendant's  rank  and  in- 
fluence in  society,  and  therefore  the  extent  of  the  injuries,  are 
increased  by  his  wealth,  evidence  of  the  fact  is  pertinent  to 
the  issue."  My  object  has  been  to  ascertain  the  extent  and 
reason  of  the  rule  in  Bennett  v.  Hyde,  and  also  the  authori- 
ties upon  which  it  rests.  And  I  find  no  adjudication,  where 
the  question  has  been  distinctly  raised,  holding  that  the  wealth 
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of  the  defendant  may  be  proved  as  an  item  to  show  his  charac- 
ter, standing  and  influence  in  society. 

That  the  general  standing  in  society  of  either  of  the  parties 
may  be  proved,  I  have  no  donbt.  Bnt  I  do  not  think  that  it 
is  necessary  or  proper  to  prove  to  the  jury  the  wealth  or  poverty 
of  either  of  the  parties.  It  is  a  question  with  which  they  have 
nothing  so  do,  in  estimating  the  damages.  A  plaintiff  who 
has  suffered  from  the  slander  of  another  is  entitled,  by  way  of 
damages,  to  full  compensation  for  all  the  injury  he  has  sus- 
tained, whether  the  defendant  is  rich  or  poor,  and  the  jury 
may,  if  they  think  proper,  add  something  by  way  of  example. 

It  will  be  proper  to  refer  to  one  or  two  of  our  own  cases,  not, 
I  concede,  in  point  in  this  case,  but  bearing  upon  the  question 
I  am  discussing.  In  Dain  v.  Wycoff,  (3  Seld.  191,)  the  ac- 
tion was  for  seduction.  The  plaintiff  was  permitted  to  prove 
that  the  defendant  was  a  wealthy  man.  Judge  Gardiner  says : 
"The  custom,  at  the  circuit,  has  been  to  admit  evidence  of 
this  character,  but  I  have  not  been  able  to  discover,  in  the 
elementary  writers  on  evidence,  authority  for  the  practice." 
The  case  was  decided  on  other  grounds,  and  the  other  judges 
gave  no  opinion  upon  this  question.  In  Jones  v.  Budding- 
ton,  (4  C.  &  P.  589,)  Alderson,  B.  says:  "The  plaintiff  is 
entitled  to  as  much  damages  as  a  jury  think  is  a  compensation 
for  the  injury  he  has  sustained,  and  the  amount  of  the  defend- 
ant's property  is  not  a  question  in  the  case/'  These  were  ac- 
tions for  seduction,  and  it  may  be  said,  are  not  applicable  to 
a  case  of  slander.  I  think  they  are,  in  principle,  in  point, 
provided  the  amount  of  the  verdict  is  to  be  affected  by  the 
wealth  of  the  defendant ;  but  if  the  wealth  of  the  defendant 
is  shown  simply  as  some  evidence  tending  to  show  his  rank, 
standing  and  influence  in  society,  then  I  concede  they  are  not 
in  point.     (See  also  4  HiU,  292 ;  4  Denio,  461.) 

The  decision  at  the  circuit  was  erroneous,  and  the  judgment 
must  be  reversed. 

[Oblbabs  Obhbbal  Tbrh,  September  13, 1868.  Qrover,  Marvin  and  V** 
*u,  Justices.] 


96  OASES  IN  THE  SUPREME  COURT. 


Kellogg  vs.  J.  E.  Olmsted  and  C.  L.  Olmsted. 

In  a  case  simply  between  debtor  and  creditor,  the  debt  being  undisputed  and 
due,  and  drawing  interest,  no  valid  agreement  can  be  made,  by  parol,  to 
postpone  to  a  future  day  the  payment  of  the  debt.  Yet  it  may  be  post- 
poned by  a  new  written  contract 

A  parol  agreement  between  the  payee  of  a  promissory  note  and  the  makers, 
after  the  same  becomes  dne,  that  in  consideration  that  the  makers  will  keep 
the  principal  sum  specified  in  the  note,  until  a  future  day  mentioned,  and 
pay  the  same  with  interest  on  that  day,  the  payee  will  extend  the  time  of 
payment  of  the  principal  until  the  day  mentioned,  is  not  valid,  either  upon 
the  principles  applicable  to  cases  of  forbearance  to  sue,  or  on  the  ground  of 
accord  and  satisfaction. 

APPEAL  by  the  defendant,  from  a  judgment  entered  upon 
the  decision  and  report  of  a  referee.  The  action  was  upon 
a  promissory  note  made  by  the  defendants  and  one  J.  J.  Mo- 
Pherson,  by  which  they  promised,  one  year  from  date,  to  pay 
Geo.  B.  D.  Colvil  or  bearer  $600  with  interest  semi-annually. 
The  note  was  dated  Oct.  1855.  It  was  transferred  to  the  plain- 
tiff after  it  was  due.  The  semi-annual  interest  had  been  paid. 
This  action  was  commenced  Oct.  30,  1856.  McPherson  died 
after  action  commenced.  He  and  Charles  L.  Olmsted  signed 
the  note,  each  as  surety. 

The  defense  set  up  in  the  answer  was  that  on  the  8th  day 
of  Oct.  1856,  after  the  note  became  due  and  while  Colvil,  the 
payee,  was  the  owner  of  the  note,  it  was  agreed  between  Col- 
vil and  the  defendant  John  B.  Olmsted,  on  behalf  of  the  de- 
fendants, that  in  consideration  that  the  defendants  would  keep 
the  principal  sum  of  the  said  note  until  the  first  day  of  April, 
1857,  and  pay  the  same  with  interest  on  that  day,  he,  Colvil, 
would  extend  the  time  of  payment  of  the  principal  of  the  note 
until  the  1st  day  of  April,  1857 ;  that  the  defendants  assented 
to  said  proposition,  and  agreed  to  and  with  Colvil  to  keep  the 
principal  of  the  note  until  the  1st  day  of  April,  1857,  and  to 
pay  the  same,  with  interest,  on  that  day.  Averment  that  the 
plaintiff  had  full  knowledge  of  this  agreement,  and  took  the 
note  subject  to  it.    The  defendants  offered  to  prove  the  de- 


ORLEANS-SEPTEMBER,  1868.  97 

Kellogg  v.  Olmsted. 


fense  set  forth  in  the  answer,  and  the  referee,  upon  objection, 
excluded  the  evidence,  and  the  defendants  excepted.  Judg- 
ment was  perfected,  and  the  defendants  appealed  to  the  gen* 
era!  term. 

Bartow  &  Olmsted,  for  the  appellants,  cited  1  Parsons  on 
Cont.  373,  4,  5;  2  Kent's  Com.  585;  Trustees  of  Hamilton 
College  v.  Stewart,  1  Comst.  581 ;  Comyn  on  Cont.  27. 

C.  Danforth,  for  the  plaintiff,  cited  Miller  v.  Holbrooh, 
1  Wend.  317;  Oibson  v.  Benne,  19  Wend.  389;  1  Chit,  on 
Cont.  33. 

By  the  Court,  Marvin,  J.  The  defendants'  counsel  claim 
that  there  was  an  agreement  by  which  the  defendants  agreed 
to  keep  the  principal  of  the  note  until  the  first  day  of  April 
following,  and  to  pay  interest  therefor.  And  they  argue  that 
such  an  agreement  is  valid,  and  founded  upon  a  good  consid- 
eration; that  the  defendants  could  not  have  tendered  the 
money,  or  paid  the  debt,  until  the  day  named  should  arrive. 
In  other  words,  that  the  payee  of  the  note  would  be  under  no 
legal  obligation  to  accept  payment  until  the  day  named  should 
arrive ;  and  that  this  constituted  a  good  consideration  for  the 
promise  of  the  payee,  Colvil,  "to  extend  the  time  of  payment 
of  the  principal  of  said  note." 

If  this  position  is  sound  it  must  rest,  I  think,  upon  the 
principle  applicable  to  accord  and  satisfaction.  It  cannot  rest 
upon  principles  applicable  to  forbearance  of  payment.  It  is 
well  settled  that  an  agreement  to  postpone  the  day  of  pay- 
ment of  a  part  of  a  debt  due,  in  consideration  of  the  debtor's 
presently  paying  a  portion  of  the  debt,  is  not  valid,  and  upon 
the  ground  that  there  is  no  consideration  for  such  agreement. 
(MiUer  v.  Holbrooh,  1  Wend.  317.  Oibson  v.  Benne,  19 
id.  389.) 

I  am  not  aware  that  it  has  ever  been  suggested,  before  this 
case,  that  if  the  debtor  promises  to  retain  the  money,  and  pay 
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interest,  this  will  constitute  a  good  consideration  for  the  prom- 
ise to  postpone  the  day  of  payment ;  and  yet,  in  most  of  the 
cases,  the  debt  postponed  would  be  on  interest.  If  the  cred- 
itor indulges  his  debtor,  without  any  agreement,  and  the  debtor 
neglects  to  pay  the  note,  the  principal  will  continue  to  earn 
interest  The  creditor  will  be  in  no  better  condition  by  mak- 
ing an  agreement  to  forbear  payment,  than  he  would  be  with- 
out such  an  agreement,  unless  it  be  an  object  to  him  to  con- 
tinue the  debt  on  interest  and  to  compel  the  debtor  to  keep 
the  money.  In  my  opinion  such  an  agreement  would  not  be 
valid  upon  the  principles  applicable  to  forbearance  to  sue.  The 
creditor  is  to  derive  no  benefit  beyond  that  which  he  would 
derive  by  simply  neglecting  to  collect  the  debt ;  the  debtor 
also  neglecting  to  pay.  He  gets  no  additional  security.  His 
debt  is  not  disputed.  It  is  confessed ;  and  there  is  nothing  to 
compromise. 

In  my  opinion,  in  a  case  simply  between  the  debtor  and 
creditor,  the  debt  being  undisputed  and  due,  and  drawing 
interest,  no  valid  agreement  can  be  made,  by  parol,  to  post- 
pone to  a  future  day  the  payment  of  the  debt.  The  debtor's 
promising  to  pay  interest  will  be  no  more  than  the  law  will 
compel  him  to  do,  without  the  promise.  If  he  agrees  to  pay 
more  than  the  interest,  for  the'  forbearance  of  the  debt,  the 
agreement  will  be  void  for  usury.  {Crane  v.  Hubbell,  7  Paige, 
413.  1  Com.  274.)  The  parties  may  postpone  the  time  of 
payment  by  making  a  new  written  contract.  The  note  past 
due  may  bo  taken  up,  and  another  note  given,  payable  at  a 
future  day,  the  payment  of  which  cannot  be  enforced  until  the 
day  of  payment  named  shall  arrive. 

It  would  bo  an  unsafe  and  dangerous  rule,  to  hold  that  the 
time  for  the  paymput  of  a  note  may  be  enlarged  upon  such  an 
agreement  as  is  set  forth  in  the  answer  in  this  case,  to  be 
proved  by  verbal  evidence.  It  would  open  a  door  to  contro- 
versies, frauds  and  false  swearing. 

I  have  said  if  the  agreement  can  be  upheld  it  must  be  upon 
the  principles  of  accord  and  satisfaction.    That  is,  all  remedy 
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upon  the  note  was  gone  when  the  agreement  was  made,  and 
the  right  of  Colvil  depended  entirely  upon  the  new  agreement 
It  was  not  argued,  and  cannot  be,  successfully,  that  there  was 
any  accord  and  satisfaction.  There  are  cases  where  the  note 
of  a  third  person  is  taken  in  satisfaction  of  a  debt,  and  a  de- 
fense may  be  set  up  by  way  of  accord  and  satisfaction.  {Booth 
v.  Smith,  3  Wend.  66.  20  John,  76.  19  Wend.  390.)  But 
there  can  be  no  accord  and  satisfaction  when  one  does  or  agrees 
to  do  what  by  law  he  is  bound  to  do. 

I  think  the  referee  did  not  err,  and  the  judgment  should  be 
affirmed. 

[Oblbabs  Gbbbbal  Term,  September  18, 1868.    Qrover,  Marvin  and  Da- 
vis, Justices.] 


Ltdia  Allen,  by  John  P.  Wood,  her  next  friend,  V8.  Hugh  B. 
Cowan,  sheriff  of  Washington  county,  and  Jacob  Allen. 

Where  household  furniture,  belonging  to  A.,  was  sold  nnder  a  mortgage  given 
by  A.  to  his  daughter,  and  was  bid  off  by  L.,  who  went  into  the  parlor  with 
the  plaintiff,  (A.'s  wife,)  and  pointed  out  to  her  several  articles  of  furniture 
there,  saying, "  I  give  this  property  to  yon,  and  all  that  I  have  purchased 
here  this  day,"  but  doing  no  act  to  deliver  the  property,  or  transfer  the  pos- 
session, and  the  plaintiff  doing  nothing  to  express  her  acceptance  of  the  gift, 
or  of  the  possession ;  and  the  property  remained  where  it  was,  and  continued 
to  be  used  by  A.  and  his  family  precisely  as  it  had  been  used  before  the 
sale ;  Held  that  there  was  no  valid  gift  of  the  property  by  L.  to  the  plaintiff. 

Where  A.  executed  to  his  daughter  a  mortgage  upon  his  household  furniture, 
to  secure  the  payment  of  a  debt  alleged  to  be  due,  for  money  lent,  but  there 
was  no  immediate  and  continued  change  of  possession  of  the  property,  the 
same  remaining  in  the  house  of  the  mortgagor  for  more  than  two  years,  and 
being  used  by  his  family,  during  that  period,  in  the  same  way  it  was  used 
before  the  mortgage  was  executed ;  Held  that  as  between  a  person  claiming 
title  to  the  property  under  the  mortgage,  and  one  representing  a  judgment 
creditor  of  the  mortgagor,  the  circumstances  called  for  some  evidence  thai 
the  mortgage  was  made  in  good  faith,  and  without  any  intent  to  defraud  the 
creditors  of  A. 

And  that  if  no  such  evidence  was  given,  the  conclusive  statute  presumption  of 
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fraud  stood  in  the  way  of  a  recovery,  by  a  person  claiming  the  property 
through  a  purchaser  at  a  sale  under  the  mortgage,  against  a  sheriff  who  had 
levied  on  the  same  by  virtue  of  an  execution  against  A. ;  and  called  upon 
the  court  to  nonsuit  the  plaintiff. 

Under  such  circumstances,  until  tome  evidence  of  good  faith  is  given,  the  law 
adjudges  the  mortgage  void  as  to  creditors,  and  the  jury  has  nothing  to  do 
with  the  question. 

When  any  evidence  is  ftunished,  to  affect  this  statute  presumption,  and  from 
which  a  jury  may  lawfully  find  that  such  presumption  is  overcome,  then, 
and  not  until  then,  must  the  case  be  submitted  to  the  jury. 

The  evidence  which  the  party  claiming  under  the  mortgage,  in  such  a  case,  is 
called  upon  to  give,  must  have  reference  to  the  consideration  of  the  mort- 
gage, and  the  motives  of  the  parties  in  making  it 

APPEAL  from  a  judgment  entered  at  a  special  term,  deny- 
ing a  motion  made  by  the  plaintiff  to  set  aside  a  nonsuit 
and  for  a  new  trial.  The  action  was  bronght  to  recover  the 
possession  of  certain  articles  of  household  furniture,  which  the 
plaintiff  claimed  to  own,  by  virtue  of  a  gift  thereof  from  one 
Bryan  J.  Lawrence,  who  had  bid  the  same  off  at  a  sale  under 
a  chattel  mortgage  executed  by  the  defendant  Jacob  Allen,  to 
his  daughter,  Mary  N.  Allen.  The  defendant  Cowan  justified 
the  taking  of  the  property,  as  sheriff  of  the  county  of  Wash- 
ington, by  virtue  of  an  execution  against  Jacob  Allen,  issued 
on  a  judgment  recovered  against  said  Allen  in  the  supreme 
court,  by  J.  B.  Wilkinson,  for  $535.97.  And  the  defendant 
Cowan  alleged  in  his  answer  that  at  the  time  he  levied  upon 
the  goods  the  same  were  in  the  possession  of  Jacob  Allen,  and 
were  owned  by  him.     The  plaintiff  was  nonsuited,  on  the  trial 

Hughes  &  Northup,  for  the  appellant 

U.  0.  Paris,  for  the  respondent. 

By  the  Court,  Bosekrans,  J.  On  the  15th  of  December, 
1855,  the  defendant  Jacob  Allen,  who  is  the  husband  of  the 
plaintiff,  executed  to  his  daughter,  Mary  N.  Allen,  a  chattel 
mortgage  upon  all  his  household  furniture,  except  such  as  was 
exempt  from  sale  under  execution,  conditioned  to  pay  0680.25, 
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(which  the  mortgage  stated  was  due  from  the  mortgagor  to  the 
mortgagee,/or  money  lent  ly  her  to  her  father^)  with  interest, 
on  the  15th  March,  1856.  The  mortgage  was  duly  filed,  but  the 
property  remained  in  the  possession  of  the  mortgagor.  On  the 
20th  of  March,  1856,  the  property  was  sold  under  the  mort- 
gage, and  was  bid  off  by  Bryan  J.  Lawrence,  the  nephew  of  the 
mortgagor.  The  property  mortgaged  to  the  daughter  had  been 
used  by  the  mortgagor  for  several  years,  and  after  the  sale  on 
the  mortgage  it  was  not  removed,  but  continued  to  be  used  as 
it  had  been  used  before  the  sale.  After  Lawrence  purchased 
the  property  he  went  into  the  parlor  with  the  plaintiff,  his 
aunt,  and  pointed  out  to  her  the  sofa,  piano,  chairs,  stands, 
fbot-Btools  and  property  there,  and  said  to  her,  "  I  give  you 
this  property  and  all  I  have  purchased  to-day/'  This  was  all 
that  was  said  or  done  to  constitute  a  gift  of  the  property  to  the 
plaintiff.  She  claimed  the  property,  under  this  gift.  It  re- 
mained in  the  house  of  Jacob  Allen,  and  was  used  afterwards 
as  before,  until  the  defendant,  in  October,  1856,  levied  upon 
it  by  virtue  of  an  execution  issued  upon  a  judgment  against 
Jacob  Allen,  and  until  the  defendant,  in  January,  1857,  was 
about  to  sell  the  property,  when  the  plaintiff  replevied  it.  I 
ruled  at  the  circuit  that  there  was  no  sufficient  evidence 
of  a  valid  gift  of  the  property  by  Lawrence  to  the  plaintiff 
and  the  plaintiff  excepted  to  this  ruling. 

To  constitute  a  valid  gift  it  is  necessary  that  there  should 
be  a  delivery  of  the  property  to  the  donee,  or  to  some  person 
for  the  donee's  use.  "  There  must  be  a  delivery  of  possession. 
The  contract  must  be  executed.  The  thing  given  must  be  put 
into  the  hands  of  the  donee,  or  placed  within  his  power  by  de- 
livery of  the  means  of  obtaining  it."  {Harris  v.  Clark,  3 
Comet.  100.  Hunter  v.  Hunter,  19  Barb,  635,  6.)  "  If  the 
gift  does  not  take  effect  by  delivery  of  immediate  possession. 
it  is  then  not  properly  a  gift."  (2  Bl.  Com.  441.)  "There 
must  be  a  transfer  made  with  an  intention  of  passing  the  title 
and  delivering  the  possession  of  the  thing  given,  and  it  must 
be  accepted  by  the  donee."    (1  Bouv.  L.  Diet.  tit.  Gift,  §  3. 
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1  Madd.  Ch.  176.)  "  There  must  be  the  mutual  consent  and 
concurrent  will  of  both  parties/'  (2  Kentfs  Com.  554,  8th  erf.) 
"  Delivery  in  this,  as  in  every  other  case,  must  be  according  to 
the  nature  of  the  thing.  It  must  be  an  actual  delivery  so  far 
as  the  subject  is  capable  of  delivery.  And  when  the  gift  is 
perfectly  delivery  and  acceptance,  it  is  then  irrevocable.  If 
the  subject  of  the  gift  be  not  capable  of  actual  delivery,  there 
must  be  something  equivalent  to  it."  (2  Kenfs  Com.  555, 6.) 
€t  Delivery  in  both  kinds  of  gifts,  (inter  vivos  and  causa  mor- 
tis,) is  equally  requisite  on  grounds  of  public  policy  and  con- 
venience, and  to  prevent  mistake  and  imposition."  (Noble  v. 
Smith,  2  John.  56.)  And  no  distinction  is  made  as  to  the 
nature  of  the  delivery  of  the  subject  of  the  gift  in  the  two  cases. 
The  law  requires  the  delivery  as  evidence  of  the  gift  by  the 
donor,  and  acceptance  of  it  by  the  donee.  The  authorities 
uniformly  hold  that  where  the  subject  of  the  gift  is  capable  of 
actual  delivery,  of  manual  or  corporal  tradition  or  acceptance, 
in  order  to  make  the  gift  perfect  such  delivery  should  be  made ; 
mere  words,  without  any  acts,  in  such  a  case  will  not  answer. 
(Huntington  v.  Gilmore,  14  Barb.  243.)  They  do  not  change 
the  possession.  The  rule  of  the  common  law  requiring  a  de- 
livery and  acceptance  of  the  subject  of  the  gift,  is  quite  as  im- 
perative as  that  of  the  statute  of  frauds  requiring  the  delivery 
and  acceptance  of  goods  sold  in  the  absence  of  a  memorandum 
of  the  contract  and  of  the  payment  of  a  part  of  the  purchase 
money ;  and  the  reasons  for  establishing  and  adhering  to  the 
rule  in  the  former  case  are  quite  as  forcible  as  those  which  in- 
duced the  enactment  of  the  statute  of  frauds,  especially  in 
cases  where  the  value  of  the  gift  is  more  than  $50.  The  court 
of  appeals,  in  the  case  of  Shindler  v.  Houston,  (1  Comst.  261,) 
held  that  to  constitute  a  delivery  and  acceptance  of  goods, 
such  as  the  statute  requires,  something  more  than  mere  words 
was  necessary ;  that  superadded  to  the  language  of  the  contract 
there  must  be  some  act  of  the  parties  amounting  to  a  transfer 
of  the  possession  and  an  acceptance  thereof  by  the  buyer,  and 
that  the  case  of  cumbrous  articles  was  not  an  exception.    A 
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symbolical  delivery  will  answer  under  the  statute,  where  the 
articles  are  ponderous  and  incapable  of  being  handed  over  from 
one  to  another.  {Chaplin  v.  Rogers,  1  East,  194.)  There  it 
was  held  that  the  delivery,  to  the  vendee,  of  the  key  of  the 
warehouse  where  the  goods  sold  were  deposited,  was  equiva- 
lent to  an  actual  delivery.  And  in  Smith  v.  Smithy  (1  Str. 
955,)  it  was  ruled  that  the  delivery  of  the  key  of  the  room 
containing  furniture  was  such  a  delivery  of  possession  of  the 
furniture  as  to  render  the  gift  causa  mortis  valid.  (2  Kent's 
Com.  556.)  Applying  these  rules  to  the  case  under  consider- 
ation, it  is  clear  that  the  ruling  at  the  circuit  was  correct. 
There  was  no  act  of  Lawrence  transferring  the  possession  of  the 
furniture  to  the  plaintiff,  nor  any  act  of  the  plaintiff  accepting 
the  possession.  Lawrence  merely  went  into  the  parlor  and 
pointed  out  to  the  plaintiff  several  articles  of  furniture  there, 
and  said,  "  I  give  this  property  to  you,  and  all  that  I  have 
purchased  here  this  day."  A  gift  is  a  contract,  and  these  are 
only  the  words  of  the  contract  on  the  donor's  part.  There  was 
no  delivery  of  the  property,  either  actual  or  symbolical  The 
whole  transaction  consisted  of  mere  words  on  his  part ;  nor 
did  Mre.  Allen  at  that  time,  either  say  or  do  any  thing  in  "re- 
lation to  the  property,  or  the  donation.  She  did  not  even  by 
her  thanks  express  a  willingness  to  accept  the  gift.  And  as  to 
any  change  of  the  possession,  the  proof  shows  that  the  prop- 
erty remained  in  precisely  the  same  situation,  and  continued 
to  be  used  after  the  sale  upon  the  mortgage  as  it  had  been  for 
several  years  before.  The  plaintiff  furnished  this  evidence, 
and  it  was  uncontradicted.  The  furniture  was  in  Jacob  Allen's 
bouse,  and  was  used  and  enjoyed  by  him  and  his  wife  and  family 
under  him.  Not  an  article  was  misplaced,  even  temporarily. 
There  was  no  delivery,  either  actual  or  symbolical,  of  a  single 
article  of  the  property.  If  the  possession  was  that  of  Jacob 
Allen  before  the  sale,  it  remained  his  afterwards ;  {Otis  v.  Sill, 
8  Barb.  122,  3 ;)  unless  mei*e  words  constitute  a  change  of 
possession,  and  that  we  have  seen  is  not  sufficient.  The  lan- 
guage of  Wright,  J.,  in  Shindler  v.  Houston,  (1  Comst.  273,) 
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by  substituting  the  words  "  donor"  and  "  donee"  for  the  words 
"  seller"  and  "  buyer,"  will  state  the  correct  rule  as  to  what  is 
necessary  to  constitute  a  gift  of  chattels.  "  There  must  be  not 
only  a  delivery  by  the  donor,  but  an  ultimate  acceptance  of  the 
possession  of  the  goods  by  the  donee,  and  this  delivery  and 
acceptance  can  only  be  evinced  by  unequivocal  acts  independent 
of  the  words  of  the  contract."  Upon  the  trial  the  plaintiff 
proposed  to  prove  that  after  the  sale  upon  the  chattel  mort- 
gage, she  claimed  the  property  as  her  own.  This  evidence  was 
excluded,  and  I  think  properly.  It  related  to  a  time  subse- 
quent to  the  gift.  Even  had  the  claim  been  made  at  the  time 
of  the  pretended  gift,  in  the  absence  of  any  act  on  the  part  of 
Mrs.  Allen,  it  would  have  been  inadmissible.  It  would  not 
have  constituted  an  acceptance  of  the  gift,  which  could  only 
have  been  made  by  acts.  It  would  have  amounted  to  a  naked 
declaration,  unaccompanied  by  any  act  which  it  could  explain, 
and  therefore  would  not  have  been  admissible  as  part  of  the 
res  gestce.  Without  an  act  accompanying  the  claim,  under 
such  circumstances  there  was  nothing  which  the  law  regards 
as  res  gestce.  It  was  equally  a  naked  declaration,  and  no  part 
of  the  res  gestce,  if  made  at  any  time  before  the  levy  by  the 
defendant.  The  property  continued  till  then  to  be  used  as  it 
had  been  before  the  mortgage  sale,  and  the  plaintiff  had  no 
possession  which  her  claim  could  explain.  (Otis  v.  Sill,  sup.) 
And  besides,  without  proof  of  a  perfect  gift  inter  vivos,  by 
delivery  and  acceptance  of  possession  of  the  property  at  the 
time  a  gift  is  made,  when  donor  and  donee  are  present,  no  sub- 
sequent obtaining  of  possession,  or  claim  of  ownership  of  it  by 
the  donee,  will  in  my  judgment  be  sufficient  to  perfect  the  gift. 
(Miller  v.  Jeffries,  4  Gratt.  472.)  The  minds  of  the  parties, 
when  both  are  present,  should  meet  at  the  time. of  the  pro- 
posed gift,  as  they  are  required  to  meet  in  case  of  a  sale.  If 
the  subject  of  the  gift  is  delivered  by  the  donor  to  a  third  per- 
son for  the  donee's  use,  in  his  absence,  the  acceptance  of  the 
donee  must  be  by  some  act  done  when  knowledge  of  tye  deliv- 
ery and  purpose  of  it  is  communicated  to  him.    If  the  gift  is 
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by  deed,  expressing  a  valuable  consideration  delivered  to  the 
donee,  or  to  some  person  for  his  use,  as  in  the  case  of  Hunter 
v.  Hunter,  (19  Barb.  632,  638,)  the  gift  is  perfect  and  the, 
title  passes  upon  the  delivery  of  the  deed.  The  donor,  and  all 
claiming  under  him,  are  estopped  from  denying  the  considera- 
tion, to  the  extent  of  invalidating  the  deed.  Such  an  instru- 
ment operates  as  a  grant,  and  the  title  remains  vested  in  the 
donee  until  he  disclaims,  which  he  may  do  at  any  time  before 
he  has  accepted  the  grant 

I  also  ruled  at  the  circuit  that  there  was  no  sufficient  evi- 
dence of  consideration  of  the  mortgage  from  Jacob  Allen  to 
his  daughter,  under  which  Lawrence  purchased  the  property  in 
question.  There  was  no  immediate  and  continued  change  of 
possession  of  the  property  covered  by  the  mortgage.  As  before 
stated,  it  continued  in  the  house  of  the  mortgagor  from  the 
date  of  the  mortgage  until  January,  1857,  and  was  used  during 
this  period  as  it  was  before  the  mortgage  was  given.  The 
statute  declares  that  a  mortgage  of  chattels,  unless  accompa- 
nied by  an  immediate  delivery  and  followed  by  a  continued 
change  of  possession  of  the  mortgaged  chattels,  shall  be  pre- 
sumed to  be  fraudulent  and  void  as  against  the  creditors  of  the 
mortgagor,  and  shall  be  conclusive  evidence  of  fraud,  unless  it 
be  made  to  appear  on  the  part  of  the  persons  claiming  under 
the  mortgage  that  it  was  made  in  good  faith  and  without  any 
intent  to  defraud  such  creditors.  The  plaintiff  claimed  title 
to  the  chattels  under  the  mortgage.  The  defendant  represented 
a  judgment  creditor  of  the  mortgagor.  The  circumstances  of 
the  case  called  for  some  evidence  that  the  mortgage  was  made 
in  good  faith  and  without  any  intent  to  defraud  the  creditors 
of  the  mortgagor.  If  no  such  evidence  was  given,  the  conclu- 
sive statute  presumption  of  fraud  stood  in  the  way  of  the 
plaintiff's  recovery,  and  called  upon  the  court  to  nonsuit  the 
plaintiffs.  Until  some  evidence  of  good  faith  was  given,  the 
law  adjudged  the  mortgage  void  as  to  creditors,  and  the  jury 
had  nothing  to  do  with  the  question.  When  any  evidence  is 
furnished,  to  affect  this  statute  presumption,  and  from  which 
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a  jury  may  lawfully  find  that  such  presumption  is  overcome, 
then  and  not  until  then,  must  the  case  be  submitted  to  the 
jury.    The  evidence  which  the  party  claiming  tinder  the  mort- 
gage is  called  upon  to  give  when  there  is  no  change  of  possession 
of  the  mortgaged  chattels,  must  have  reference  to  the  consid- 
eration of  the  mortgage  and  the  motives  of  the  parties  in 
making  it.     (Edgdl  v.  Hart,  5  Selden,  218,  Denio,  J.)   "  The 
law  presumes  under  such  circumstances  that  the  mortgage  was 
without  consideration,  or  without  a  sufficient  one,  and  that 
there  was  some  secret  trust  or  an  intent  to  defraud  creditors 
or  subsequent  bona  fide  purchasers."  (Thompson  v.  Blanchard, 
4  Comet,  307,  Jewett,  J.)    The  maxim  that  "  fraud  is  not  to 
be  presumed  but  must  be  proved,"  is  reversed  in  such  cases. 
An  acknowledgment  of  consideration  in  the  mortgage,  which 
would  be  conclusive  between  the  parties  to  it  and  estop  them 
from  denying  the  effect  of  the  instrument ;  (Qrout  v.  2Wn- 
eend,  2  Denio,  336 ;)  or  which  in  a  deed  or  mortgage  of  real 
estate  would  be  prima  facie  evidence  of  consideration  to  con- 
stitute the  grantee  or  mortgagee  a  bona  fide  purchaser  under 
the  recording  acts,  (  Wood  v.  Chapin,  3  Kern.  509,  516,)  is  of 
no  force  whatever  in  establishing  the  consideration  or  good 
faith  of  the  mortgagee  as  against  the  creditors  of  the  mortgagor 
or  subsequent  bona  fide  purchasers.    If  the  admissions  of  the 
parties  to  the  mortgage  that  there  was  a  valuable  considera- 
tion for  it,  were  held  to  be  sufficient  to  overcome  the  statute 
presumption  of  fraud,  the  statute  would  be  a  delusion  and 
dead  letter.    The  law  does  not  contain  any  such  absurdity. 
The  parties  may  manufacture  accounts  stated  and  settled,  and 
promissory   notes,    which   as  between  themselves  would  be 
evidence  of  settlements  and  evidence  of  money  lent,  and  evi- 
dence of  debt,  and  prima  facie  evidence  of  consideration  with- 
out any  being  stated,  or  sealed  acknowledgments  of  considera- 
tion, conclusive  as  between  the  parties  themselves,  and  either 
or  all  of  these  would  be  ineffectual  in  the  absence  of  other 
proof  of  consideration,  as  against  creditors  and  subsequent 
bona  fide  purchasers,  to  remove  the  conclusive  presumption  of 
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fraud  which  the  statute  raises.  There  must  be  evidence  de- 
hors the  instrument.  (Baskins  v.  Shannon,  (3  Conwt  310.) 
The  proof  of  consideration  must  go  beyond  a  mere  paper  ac- 
knowledgment of  it,  such  as  would  be  binding  between  the 
parties.  (Hanford  v.  Artcher,  4  HOI,  272.  Tift  v.  Barton, 
4  Denio,  174,  5.)  And  proof  of  general  or  particular  indebt- 
edness from  the  mortgagor  to  the  mortgagee  is  insufficient  It 
must  be  shown  to  be  connected  with  the  mortgage,  and  that 
the  mortgage  was  given  to  secure  the  indebtedness  proved. 
(Baskins  v.  Shannon,  supra.) 

These  rules  are  founded  upon  the  same  reasons,  and  arise 
from  the  same  considerations,  as  those  which  induced  the 
enactment  requiring  the  statement  of  facts  out  of  which  an 
indebtedness  arises  upon  which,  judgments  are  confessed  with- 
out action,  and  the  language  of  the  courts  in  relation  to  such 
statements  are  applicable  to  such  cases  as  the  one  under  con- 
sideration. (See  Ckappel  v.  Chappel,  2  Kern.  B.  215  to 
222 ;  Johnson  v.  Fellerman,  13  How.  Pr.  B.  22,  Gierke,  J.) 
In  this  case  the  mortgage  recites  that  the  mortgagor  is  indebted 
to  the  mortgagee  in  the  sum  of  $263.25,  for  money  lent  by  the 
mortgagee  to  the  mortgagor,  and  that  the  mortgage  is  given 
for  the  purpose  of  securing  the  said  debt  and  interest.  The 
plaintiff  gave  no  evidence  that  Mary  Allen  lent  her  father  the 
sum  of  money  mentioned  in  the  mortgage,  except  the  admis- 
sion of  the  father  contained  in  the  mortgage,  and  that  she  held 
a  note  signed  by  him.  The  note,  as  between  the  parties  to  it, 
was  presumptive  evidence  of  a  debt,  but  as  to  the  creditors  of 
the  mortgagor  in  whose  favor  the  statute  declared  the  mortgage 
fraudulent,  and  without  consideration,  it  furnished  no  evi- 
dence of  money  lent  or  other  consideration  for  the  mortgage. 
The  plaintiff  endeavored  to  show  a  consideration  for  the  note, 
but  could  only  prove  her  own  declarations,  and  those  of  her 
husband  the  mortgagor,  that  the  latter  had  received  funds 
from  the  executors  of  the  mortgagee's  grandfather  for  her  bene- 
fit The  fact  that  such  money  was  received  for  that  purpose, 
or  the  amount  received,  was  fcot  proved,  and  if  it  had  been 
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proved  it  would  have  contradicted  the  mortgage,  as  to  the  na- 
ture of  the  indebtedness  which  the  mortgage  was  given  to 
secure,  and  this  the  mortgagee  or  those  claiming  under  her 
could  not  do.  (Coon  v.  Knap,  4  Seld.  402,  and  auth.  cited 
2  Oowen  &  HilTs  Notes,  1451,  1453, 1441.    1  John.  139.) 

In  Tifft  v.  Barton,  (4  Denio,  171,)  the  action  was  against 
the  sheriff  by  the  daughter  of  the  defendant  in  the  execution, 
for  taking  goods,  claimed  by  the  daughter,  under  a  bill  of  sale 
from  her  father.  The  bill  of  sale  stated  that  $250  of  the  con- 
sideration was  for  labor  and  services  of  the  daughter  for  ten 
years  for  her  father,  and  that  $35  of  it  was  for  borrowed 
money.  No  evidence  was  given  to  show  that  she  had  paid 
any  part  of  the  consideration  mentioned  in  the  bill  of  sale 
and  Bronson  J.  said:  "the  plaintiff  makes  title  to  a  part  of 
the  goods  by  bill  of  sale  from  her  father,  without  any  change 
of  possession,  and  without  showing  that  any  consideration  was 
paid.  All  the  cases  agree  that  such  a  sale  is  fraudulent  and 
void  as  against  the  creditors  of  the  vendor,  and  there  is  noth- 
ing toheleftto  the  jury.  The  law  declares  the  sale  void.  It 
is  only  on  proof  of  a  good  consideration  that  the  cause  goes  to 
the  jury  on  the  question  of  fraud  in  fact  Neither  the  recital 
of  a  consideration  in  the  bill  of  sale,  nor  what  the  parties  said  on 
that  subject  at  the  time  the  instrument  was  executed,  was  evi- 
dence against  creditors.  They  are  strangers  to  the  transaction. 
There  was  not  a  particle  of  proof  that  the  plaintiff  paid  any 
N  consideration  for  the  property,  and  the  jury  should  have  been 
instructed  that  the  sale  was  a  fraud  upon  creditors  and  as 
against  them  utterly  void." 

The  plaintiff  having  furnished  no  evidence,  such  as  the  law 
requires,  to  show  that  the  mortgage  under  which  she  claimed 
title  to  the  property  was  founded  upon  any  valuable  consider- 
ation, there  was  no  question  for  the  jury,  and  the  nonsuit  was 
properly  granted 

Judgment  affirmed. 

[FiuiTKLnr  General  Thru,  September  14, 1858.  O.  L.  Allen,  James,  Ros+> 
krans  and  Potter,  Justices.] 
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An  action  will  lie  to  recover  compensation  for  services  rendered  to  another, 
under  a  contract,  in  patting  up  and  taking  down  a  tent,  used  by  the  em- 
ployer as  a  place  for  holding  public  meetings  of  the  political  friends  of  a 
particular  candidate  for  the  presidency,  during  the  canvass  preceding  a 
presidential  election. 

The  case  of  Jackson  v.  Walker,  (5  HiU,  27,)  should  not  be  extended  beyond 
the  circumstances  out  of  which  it  arose. 

APPEAL  from  a  judgment  of  the  county  court  of  Dutchess 
county.  The  action  was  brought  to  recover  the  value  of 
the  services  of  one  James  Murgatroyd,  performed  by  him  for 
the  defendant,  and  for  disbursements.  The  claim  had  been 
duly  assigned  to  the  plaintiff,  by  Murgatroyd.  The  action 
was  tried  before  a  justice  of  the  peace.  From  the  evidence 
given  on  the  trial,  it  appeared  that  during  the  summer  and  a 
part  of  the  fall  of  1856,  the  defendant  was  traveling  about 
the  country  with  a  large  tent,  engaged  in  delivering  lectures 
in  behalf  of  the  republican  party,  and  in  favor  of  the  election 
of  John  0.  Fremont  to  the  office  of  president  of  the  United 
States,  and  in  giving  political  concerts.  That  Murgatroyd 
was  employed  by  the  defendant  at  $15  per  month,  and  the 
defendant  was  to  fbrnish  him  with  board  and  lodging.  Mur- 
gatroyd, the  only  witness  sworn  upon  the  trial,  testified,  "that 
the  bargain  between  himself  and  defendant  was  made  at  New- 
burgh.  Defendant  hired  me  to  help  take  tent  down  and  put 
it  up.  The  tent  was  used  for  political  lectures.  All  the  work 
I  did  was  taking  down  and  putting  up  the  tent,  and  putting 
it  on  the  wagon,  and  going  with  him.  I  thought,  when  I 
hired  to  him,  that  the  work  I  was  to  do  was  to  go  with  him 
in  the  political  campaign  and  assist  him  in  that  campaign. 
The  lectures  were  in' favor  of  the  election  of  Fremont  to  the 
presidency.  I  hired  to  work  for  him  from  June  9th  to  Nov, 
4th.  My  contract  was  to  work  through  the  whole  campaign. 
Van  Wagner  told  me  if  I  could  not  stay  with  him  through 
the  whole  campaign,  he  did  not  want  me.  I  quit  before  my 
time  was  out,  because  he  had  no  more  work  for  me.    He  trav- 
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eled  in  this  state  and  the  state  of  Maine.  Van  Wagner  took 
up  some  collections  at  the  meetings.  He  came  back  here  about 
two  weeks  before  the  election.  The  collections  were  all  taken 
up  at  the  political  meetings  and  political  concerts."  He  com- 
menced work  Jane  9th,  1856,  and  continued  in  defendant's 
service  four  months  and  two  weeks,  and  expended  money  for 
his  board  and  lodging  while  engaged  in  his  work,  which  de- 
fendant had  not  paid.  The  amount  due  the  plaintiff  was  not 
contested.  The  only  defense  made  was,  that  the  plaintiff  was 
not  entitled  to  recover  by  reason  of  the  provisions  of  the  act 
"to  preserve  the  purity  of  elections." 

The  justice  rendered  a  judgment  in  favor  of  the  plaintiff  for 
$41.75,  the  balance  due  on  the  account,  besides  costs ;  and 
the  defendant  appealed  to  the  county  court.  That  court 
affirmed  the  judgment. 

Doty  &  Storrs9  for  the  appellant.  The  contract  is  made  illegal 
by  statute,  and  is  therefore  void,  and  the  plaintiff  cannot  recover. 
(1  R.  S.  363, 4th  ed.)  The  statute,  (sub.  5,  §  6,)  expressly  for- 
bids any  person  paying  money,  except  for  printing,  "and  the  cir- 
culation of  votes,  handbills,  and  other  papers.  The  act  done  in 
this  case  is  not  among  the  exceptions,  and  is  therefore  forbidden, 
and  the  doing  of  which  is  made  a  crime  punishable  with  fine  and 
imprisonment.  The  assignor  undertook  to  do  an  act  which, 
although  he  had  a  perfect  right  to  do,  yet  so  far  as  the  law  is 
concerned  he  must  do  voluntarily.  The  courts  will  not  aid 
him  in  enforcing  a  contract  for  such  a  purpose.  The  act  being 
forbidden  as  to  one  party  must  be  so  as  to  both,  necessarily. 
It.  matters  not  how  "moral  or  honorable"  the  assignor  may 
have  been,  neither  to  what  party  he  belonged ;  if  he  has  con- 
tracted to  do  that  which  the  law  declares  a  man  shall  not  pay 
money  for,  then  he  must  bear  the  loss,  if  any  there  be.  He 
cannot  invoke  the  aid  of  a  court  to  help  him  out  of  his  diffi- 
culty, by  lightly  construing  a  wise  and  necessary  statute.  In 
the  language  of  Judge  Bronson,  in  the  case  of  Jackson  v. 
Walter :  "The parties  intended  to  accomplish  the  very  thing 
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which  the  statute  declares  to  be  illegal.  No  man  can  wink 
so  hard  as  not  to  see  it"  &c.  The  case  in  the  5th  of  Hill  has 
more  equity  to  support  it  than  this.  It  is  a  stronger  case. 
But  in  that  case  Judge  Bronson  said:  "I will  not  discuss 
the  policy  of  the  law.  The  legislature  have  said  the  thing 
shall  not  be  done,  and  that  is  enough"  (Jackson  v.  Walker, 
5  Hill,  27.) 

L.  B.  Sacketty  for  the  plaintiff.  The  defendant  claims  that  - 
his  contract  to  pay  for  the  services  mentioned  in  the  com- 
plaint is  illegal.  That  it  was  made  in  violation  of  the 
statute  "to  preserve  the  purity  of  elections."  The  contract 
as  it  appears  in  evidence  is  but  the  ordinary  one  for  labor 
and  services.  It  does  not  appear  that  Murgatroyd  was 
hired  for  the  purpose  of  promoting  the  election  of  any  one, 
or  that  he  did  any  thing  with  that  object.  His  contract,  there- 
fore, is  legal.  In  the  case  of  Jackson  v.  Walker,  (5  Hill,  27,) 
Walker  agreed  to  keep  open  his  log  cabin  for  the  use  of  the 
whig  party  until  after  the  election,  and  it  was  kept  open  to 
promote  the  election  of  General  Harrison  and  members  of 
congress ;  this  intent  was  set  forth  in  the  complaint  and  proved 
upon  the  trial,  so  that  the  payment  of  the  $1,000  would  have 
been  a  direct  contribution  for  that  object. 

II.  The  object  of  the  statute  is  to  preserve  the  purity  of 
the  elective  franchise.  It  is  not  applicable  to  a  case  like  this, 
where  a  man  employs  a  servant  or  waiter  for  his  own  personal 
ease  or  convenience.  There  is  no  necessary  connection  between 
the  work  to  be  performed  and  the  election  of  any  one.  (See 
1  Bos.  &  Pal.  587;  6  Curtis  U.  S.  587.) 

III.  There  being  evidence  from  which  the  justice  might 
have  inferred  that  the  defendant's  speeches  were  delivered  for 
the  profits  which  he  received  from  the  collections  taken  up  at 
the  meetings,  rather  than  for  the  purpose  of  promoting  the 
election  of  any  one,  the  finding  of  the  justice  should  ndt  be 
disturbed  by  an  appellate  court.  ' 

IV.  The  presumption  of  law  is  in  favor  of  the  legality  of  a 
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contract,  and  therefore  if  it  be  reasonably  susceptible  of  two 
meanings— one  legal  and  the  other  not — that  interpretation 
should  be  put  upon  it  which  will  support  and  give  it  opera- 
tion.    (Chitty  on  Cont.  571.) 

By  the  Court,  Brown,  J.  This  court  decided  in  Jackson 
v.  Walker,  (5  JKK,  27,)  that  a  contract  to  pay  for  the  use  of 
a  log  cabin  to  be  used,  and  which  was  used,  during  an  elec- 
tion canvass,  to  promote  the  success  of  a  particular  candidate 
or  ticket,  was  within  the  prohibitions  of  the  act  in  regard  to 
penalties  for  misconduct  at  elections,  (1  R.  S.  362,  4£h  eci,) 
and  could  not  be  enforced.  The  decision  must  be  regarded  as 
the  law  of  this  court,  but  it  should  not  be  extended  beyond 
the  circumstances  out  of  which  it  arose ;  for,  notwithstanding 
the  acknowledged  ability  of  the  judge  who  delivered  the  opin- 
ion, it  is  hardly  possible  to  reconcile  it  with  the  spirit  or  the 
letter  of  the  statute  of  which  it  is  an  exposition.  The  present 
action  is  not  brought  to  recover  the  rent  of  a  building  or  room 
used  for  the  purpose  of  promoting  the  election  of  a  particular 
candidate  or  ticket.  It  is  brought  \p  recover  compensation 
for  services  rendered  by  one  James  Murgatroyd,  the  plaintiff's 
assignor,  to  the  defendant  in  putting  up  and  taking  down  a 
large  tent  used  by  him  as  a  place  of  public  meeting  for  the 
political  friends  of  John  C.  Fremont,  during  the  election  of 
1856.  The  services  or  consideration  for  the  defendant's 
promise  is  thus  one  remove  further  from  the  election  than  the 
consideration  for  the  promise  in  the  case  of  Jackson  v.  Walker. 
There  must  be  a  limitation  of  the  various  cases  to  which  the 
statute  might  be  supposed  to  apply ;  for  it  would  be  absurd, 
I  think,  to  say  that  a  promise  to  pay  for  any  service,  or  for 
any  article  furnished,  such  as  room  rent,  board,  carriage  hire, 
rail  road  or  steam  boat  fare,  which  might  indirectly  tend  to 
promote  the  election  of  a  particular  candidate,  is  forbidden  by 
the  Statute. 

Section  6  of  the  act  referred  to  declares  it  to  be  unlawful 
for  any  candidate  for  an  elective  office,  with  intent  to  promote 
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i  his  election,  or  for  any  other  person  with  intent  to  promote 

i  the  election  of  any  such  candidate,  1.  To  provide  or  famish 

i  entertainment  at  his  expense,  to  any  meeting  of  electors  pre- 

vious to  or  during  the  election  at  which  he  shall  be  a  candi- 
date ;  or  2.  To  pay  for,  or  procure  or  engage  to  pay  for,  any 
,  such  entertainment ;  or  3.  To  furnish  any  money  or  other  prop* 

,  erty  to  any  person  for  the  purpose  of  being  expended  in  procuring 

,  the  attendance  of  voters  at  the  polls ;  or  4.  To  engage  to  pay  any 

!  money,  or  deliver  any  property,  or  otherwise  compensate  any 

,  person  for  procuring  the  attendance  of  voters  at  the  polls :  or, 

5.  To  contribute  money  for  any  other  purpose  intended  to  pro- 
(  mote  an  election  of  any  particular  person  or  ticket,  except  for 

,  defraying  the  expenses  of  printing  and  the  circulation  of  votes, 

handbills  and  other  papers  previous  to  any  such  election/'  It' is 
not  claimed  or  thought  that  the  money  to  be  paid  for  the  services 
rendered  by  Murgatroyd,  in  putting  up  and  taking  down  the  de- 
fendant's tent,  falls  within  either  of  the  four  first  enumerated 
cases,  but  it  is  thought  to  be  within  the  prohibition  of  the  fifth 
enumerated  class.  According  to  the  construction  claimed  by  the 
defendant,  money  paid  for  services  rendered,  goods  or  any 
thing  else  furnished  for  a  purpose  not  mentioned  under  either  of 
the  four  first  heads  and  not  within  the  exception  of  the  5th, 
and  which  may  tend  to  promote  the  election  of  a  particular 
person  or  ticket,  is  a  contribution  of  money  within  the  mean- 
ing of  the  act  A  person  who  pays  money  for  his  board,  or 
rail  road  or  steam  boat  fare  while  going  to  or  from  a  political 
meeting ;  or  who  pays  for  the  use  of  a  room  for  such  meetings, 
or  for  the  lights  or  attendance  thereat,  in  one  sense  contributes 
money  to  promote  the  election  of  a  particular  ticket  or  candi- 
date. But  is  it  a  contribution  of  money  in  the  sense  intended 
by  the  act  ?  Did  the  legislature  intend  to  prohibit,  and  pun- 
ish as  a  misdemeanor,  every  expenditure  of  money  which 
might  indirectly  promote,  or  be  intended  to  promote,  the  elec- 
tion of  particular  candidates  ?  Public  meetings,  large  assem- 
blies of  the  people,  constant  and  almost  universal  intercom- 
munication, one  with  another,  and  journeys  from  one  part  of 
Vol.  XXVIII.  8 
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the  country  to  another,  are  the  usual  and  customary  means 
by  which  the  election  of  particular  candidates  is  secured,  and 
they  necessarily  involve  the  expenditure  of  large  sums  of 
money,  which  may  be  said  to  be  contributed.  Is  this  the  evil 
that  the  act  was  designed  to  suppress  ?  If  it  was,  it  may  be 
safely  said  to  have  utterly  failed  of  its  object ;  for  during  the 
twenty-nine  years  it  has  been  upon  the  statute  book,  hardly 
an  attempt  has  been  made  to  enforce  it ;  and  the  evil  prac- 
tice, if  it  be  one,  has  gone  on  and  gained  additional  strength 
with  each  additional  year. 

I  therefore  infer  that  these  are  not  the  contributions  in 
money  forbidden  by  the  act.  That  its  provisions  were  de- 
signed to  prohibit  contributions  in  money  to  a  common  fund 
to  be  expended  for  election  purposes,  and  which  might  be  em- 
ployed by  unscrupulous  men  to  demoralize  and  corrupt  the 
electors  and  to  defeat  the  public  wilL  If  the  payment  of  a 
sum  of  money  for  the  use  of  a  room  in  which  to  hold  a  public 
meeting  for  political  objects,  or  for  the  lights  used  thereat,  or 
for  the  attendance  of  a  person  to  prepare  such  room  and  keep 
it  in  proper  order,  is  a  contribution  of  money  to  promote  an 
election,  within  the  meaning  of  the  statute,  so  is  the  money 
a  man  may  expend  upon  himself  in  the  payment  of  tavern  bills 
and  the  expenses  of  transportation,  in  going  to  and  returning 
from  such  meetings,  equally  a  contribution  of  money  to  pro- 
mote an  election ;  because  all  such  expenditures  tend  to  the 
same  result,  and  the  money  is  disbursed  for  the  same  object,  and 
that  is  to  aid  in  the  election  of  a  particular  candidate  or  ticket. 
It  is  not  possible  to  discriminate  between  them.  So  that  to 
adopt  the  construction  claimed,  is  to  impute  to  those  who 
framed  the  law  the  most  absurd  intentions ;  or  to  give  it  an 
effect  which  they  could  not  have  contemplated.  If,  on  the 
other  hand,  the  act  be  interpreted  to  prohibit  contributions  in 
money  to  a  common  fund  for  the  uses  indicated,  then  it  will 
have  a  rational  and  sensible  construction,  will  command  the 
respect  due  to  sensible  and  practical  legislation,  and  its  effect 
( will  be  to  diminish,  and  perhaps  in  the  progress  of  time,  to 
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extinguish  a  practice  which  obtains  to  a  greater  or  lesser  extent 
during  the  progress  of  an  election  canvass,  and  which  all  unite 
in  condemning  as  a  great  evil.  This  construction  conforms  to 
the  primary  and  popular  signification  of  the  word  contribute 
which  is,  to  give  in  common  with  others  to  a  common  fund 
to  be  employed  and  expended  for  a  common  purpose.  It  will 
also  harmonize  with  the  spirit  of  the  law,  which  is  not  to  ob- 
struct the  diffusion  of  knowledge,  but  to  suppress  a  positive 
e  viL  Money  contributed  "  for  defraying  the  expenses  of  print- 
ing and  the  circulation  of  votes,  handbills  and  other  papers/' 
is  expressly  excepted  from  the  prohibition  of  the  act.  And 
this  exception  affords  a  clear  indication  that  it  was  not  in- 
tended to  interfere  with  public  examination  and  discussion,  or 
impede  in  any  manner  the  distribution  of  printed  matter,  or 
the  diffusion  of  knowledge.  Funds  contributed  by  the  mem- 
bers of  a  political  party  upon  the  eve  of  an  election  are  quite 
likely  to  be  devoted  to  questionable  and  reprehensible  uses ; 
to  purposes  of  demoralization  and  corruption,  and  thus  to  de- 
feat a  free  and  fair  expression  of  the  popular  will.  The  con- 
tribution and  collection  of  such  funds,  for  such  purposes,  justly 
deserve  the  censure  and  condemnation  of  a  wise  and  virtuous 
community.  Buildings,  tents  or'  other  structures,  however, 
appropriated  to  the  uses  of  political  meetings,  are  not  obnox- 
ious to  any  such  objection.  Dedicated  and  used  as  forums  of 
debate  and  public  discussion  where  the  policy  of  the  govern- 
ment, its  legislative  and  administrative  action,  and  other  kin- 
dred subjects  are  argued  and  examined,  they  can  hardly  be 
misappropriated. '  And  although  the  argument  and  discussion 
may  be  exclusively  partizan,  and  exhibit  but  a  single  side  of 
a  public  measure,  it  would  be  vain  to  deny  that  they  do  not 
awaken  and  stimulate  inquiry,  and  diffuse  to  some  extent  the 
knowledge  and  instruction  essential  to  an  enlightened  public 
judgment.  In  a  government  of  opinion,  whatever  tends  to 
this  result,  if  otherwise  innocent,  deserves  encouragement  and 
commendation.  And  the  legislature  are  not  to  be  supposed 
to  have  intended  by  a  penal  statute  to  interfere  with  this  lib- 
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erty  of  free  discussion,  unless  its  language  should  admit  of  no 

other  sensible  construction. 

The  judgment  of  the  county  court  should  be  affirmed. 

[Obajiob  Gekbbal  Tebm,  September  14, 1868.    S.  B.  Strong,  JBmoU  and 
Brown,  Justices.] 


Courtney  vs.  The  New  York  City  Insurance  Company. 

Whenever  a  loss  of  property  insured  occurs,  and  the  insurers  hare  notice,  and 
are  furnished  with  the  preliminary  proofs  required  by  the  conditions  of  in- 
surance, the  amount  of  the  loss  becomes,  by  force  of  the  contract,  a  debt, 

.  payable  to  the  insured  presently  or  at  the  time  appointed  in  the  policy. 
And  whenever  the  right  of  property  in  the  debt  thus  attaches  and  becomes 
perfect,  all  the  incidents  of  property  attach,  also,  including  the  power  of 
sale  aad  disposition. 

Hence  a  condition,  annexed  to  a  policy  of  insurance  and  forming  a  part  of  the 
contract,  the  purpose  of  which  is  to  prevent  a  sale  and  assignment  of  the 

.  debt  by  the  assured,  after  the  same  has  accrued  and  the  right  to  it  has  be- 
come perfect,  is  void,  it  seems  ;  and  cannot  be  enforced,  for  the  reason  that 
it  is  repugnant  to  the  principal  object  of  the  contract. 

The  reasoning  and  conclusion  of  the  court  upon  this  point,  in  Qoit  v.  The 
National  Protection  Ins.  Co.,  (26  Barb.l8$t)  approved. 

A  condition  declaring  that  policies  subscribed  by  the  insurers  shall  not  be 
assignable  before  or  after  a  loss,  without  their  consent,  indorsed  thereon ; 
and  that  In  case  of  assignment  without  such  consent,  whether  of  the  whole 

*  policy  or  of  any  interest  in  it,  the  liability  of  the  assurers  in  virtue  of  such 
policy  shall  thenceforth  cease,  is  to  be  construed  to  mean  their  liability  as 
insurers,  for  losses  to  accrue  thereafter,  and  not  for  losses  which  have  already 
accrued. 

If,  after  a  loss  has  occurred,  the  assured,  by  deed  of  assignment,  sells,  assigns 
and  transfers  to  another  the  debt,  demand  and  right  of  action  which  have 
accrued  to  him  in  consequence  of  the  loss  by  fire,  the  policy,  and  the  contract 
to  insure  in  future,  will  not  pass  by  the  assignment ;  but  the  right  of  action 
for  the  debt  or  demand  will  pass  to  the  assignee,  who  may  sue  thereon. 

APPEAL  from  a  judgment  entered  upon  the  report  of  a 
referee.    The  action  was  brought  to  recover  the  amount 
of  a  policy  of  insurance  for  $650,  effected  June  1, 1854,  upon 
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the  contents  of  a  shop  and  dwelling  of  Michael  McNamara,  in 
Brooklyn,  on  which  a  total  loss  was  claimed  to  have  happened 
on  the  1st  of  September,  1854  On  the  31st  day  of  May,  1855, 
McNamara  executed,  under  his  hand  and  seal,  the  following 
assignment  to  the  plaintiff:  "  Know  all  men  by  these  presents, 
that  I,  Michael  McNamara,  for  and  in  consideration  of  the 
sum  of  $500,  to  me  in  hand  paid  by  Thomas  Courtney,  of  the 
city  of  Brooklyn,  the  receipt  whereof  is  hereby  acknowledged^ 
do  hereby  sell,  assign,  transfer,  and  set  over  unto  the  said 
Thomas  Courtney  all  debts,  dues,  claims,  demands,  actions 
and  rights  of  action  which  I  have,  or  which  belong  or  accrue 
to  me  against  and  from  the  New  York  City  Insurance  Compa- 
ny, growing  out  of  loss  and  damage  by  fire  of  the  property  and 
premises  described  in  Policy  No.  1135,  issued  by  said  company ; 
or  growing  out  of  any  other  matter  or  thing  whatsoever.  To 
have  and  to  hold  all  and  singular  the  premises  hereby  assigned 
to  the  said  Thomas  Courtney,  his  executors  and  administra- 
tors and  assigns  for  ever." 

Under  and  by  virtue  of  this  assignment,  the  plaintiff  claim- 
ed to  recover  $650,  the  whole  amount  insured,  with  interest 
The  defendants,  by  their  answer,  alleged,  among  other  defenses 
not  necessary  to  mention,  that  the  policy,  by  express  condition, 
was  not  assignable,  either  before  or  after  loss,  and  that  the 
assignment  to  the  plaintiff  rendered  the  policy  void. 

The  referee  reported  in  favor  of  the  plaintiff  for  the  whole 
amount  claimed ;  and  judgment  was  entered  upon  his  report, 
for  the  amount,  with  costs,  and  the  defendants  appealed. 

A.  K.  Eadley,  for  the  appellants. 

D.  P.  Barnard,  for  the  respondent 

By  the  Court,  Brown,  J.  The  contract  of  insurance  was 
between  the  New  York  City  Insurance  Company  and  Michael 
McNamara.  The  loss  by  fire  occurred  on  the  1st  of  Septem- 
ber, 1854,  and  on  the  8th  at  the  same  month  the  defendants 
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were  served  with  notice  and  with  the  preliminary  proofs  re* 
quired  by  the  8th  condition  annexed  to  the  policy.  On  the 
31st  day  of  May,  1855,  after  the  service  of  the  preliminary 
proofs  of  the  loss,  and  after  McNamara's  right  to  the  amount 
of  the  loss  had  accrued  and  become  perfect,  he  assigned  the 
claim  or  demand  to  the  plaintiff  by  deed  duly  executed,  of 
that  date.  Amongst  the  conditions  annexed  to  the  policy, 
and  which  are  made  a  part  of  the  contract,  is  one  in  the  fol- 
lowing words,  numbered  4 :  "  Policies  of  assurance  subscribed 
by  this  company  shall  not  be  assignable  before  or  after  a  loss, 
without  the  consent  of  the  company  expressed  by  indorsement 
made  thereon.  In  case  of  assignment  without  such  consent, 
whether  of  the  whole  policy  or  of  any  interest  in  it,  the  liabil- 
ity of  such  company  in  virtue  of  such  policy  shall  thenceforth 
cease,"  &c. 

Whenever  the  loss  occurs  and  the  company  have  notice  and 
are  furnished  with  the  preliminary  proofs  required  by  the  con- 
ditions, the  amount  of  the  loss  becomes,  by  force  of  the  con- 
tract, a  debt  payable  to  the  insured  presently  or  at  the  time 
appointed  in  the  policy.  If  the  purpose  of  the  4th  condition, 
or  one  of  its  purposes,  is  to  prevent  a  sale  and  assignment  of 
the  debt  after  it  had  accrued  and  the  right  to  it  become  per- 
fect, I  very  much  doubt  whether  such  a  condition  is  valid  or 
can  be  enforced,  for  the  reason  that  it  is  repugnant  to  the 
principal  object  of  the  contract  Whenever  the  right  of  prop- 
erty in  the  debt  or  damages  attaches  and  becomes  perfect,  all 
the  incidents  of  property  attach  also,  including  the  power  of 
sale  and  disposition.  Now  this  power  of  sale  and  disposition 
is  inseparable  from  the  absolute  right  of  property,  and  any 
condition  of  the  kind  attached  to  the  sale  of  real  or  personal 
estate,  when  there  is  no  reverter  or  reversionary  estate  in  the 
vendor,  is  repugnant  and  absolutely  void.  (1  Baa  Abr.  646. 
4  Ken£ s  Com.  131.    Bradley  v.  Peixoto,  3  Ves.  324) 

The  effect  of  such  a  condition  is  quite  obvious,  whatever 
may  have  been  the  motive  which  made  it  a  part  of  the  policy. 
It  is  not  to  define,  ascertain  and  preserve  the  rights  of  the 
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parties,  to  avoid  or  terminate  controversies  and  promote  the 
ends  of  justice.  It  evidently  contemplates  nothing  short  of 
resistance  and  litigation,  and  thns  essays,  in  advance,  to  choose 
its  adversary.  It  is  a  positive  impediment  in  the  way  of  the 
assured,  for  it  forbids  him  to  sell,  assign  or  hypothecate  his 
claim  or  to  realize  a  dollar  towards  the  reparation  of  his  loss 
and  the  renovation  of  his  property,  except  at  the  pleasure  of 
the  company,  or  the  worse  alternative  of  a  protracted  and 
costly  controversy.  It  puts  it  in  the  power  of  the  insurer  to 
prescribe  terms  of  adjustment  in  disregard  of  the  rights  of  its 
weaker  adversary.  The  business  of  insurance  is  a  most  com- 
mendable and  useful  pursuit,  fruitful  of  the  happiest  and  most 
beneficial  results,  when  conducted  with  integrity  and  good 
faith,  and  when  losses  honestly  and  innocently  sustained  are 
promptly  liquidated  by  a  ready  execution  of  its  obligations. 
But  when  they  are  repudiated  or  evaded,  when  just  claims  are 
answered  by  doubts  and  delays,  and  technical  objections- 
founded  perhaps  upon  some  informality  in  the  preliminary 
proofs,  or  as  in  this  case  upon  some  of  the  numerous  conditions 
annexed  to  the  contract — and  finally  by  a  flat  refusal  to  pay, 
and  a  litigation  unscrupulous  and  protracted,  then  it  becomes 
a  substantial  oppression,  and  a  calamity  more  grievous  than 
the  conflagration  in  all  its  fury.  I  do  not  think  it  necessary 
to  determine  this  question,  however.  If  it  were,  I  should  most 
readily  adopt  the  reasoning  and  conclusion  of  Mr.  Justice  Al- 
len, in  Ooit  v.  The  National  Protection  Insurance  Company, 
(25  Barb.  189,)  published  since  the  argument.  The  right  of 
the  plaintiff  to  sustain  this  action  may,  I  think,  be  safely 
placed  upon  another  ground. 

Conditions  of  this  kitfd  are  to  be  construed  strictly ;  for 
they  are  manifestly  in  restraint  of  the  free  use  and  enjoyment 
of  the  rights  of  the  asstfred  under  the  contract,  and  are 
among  the  number  of  those  almost  innumerable  conditions, 
usually  inserted  in  contracts  of  this  kind  for  the  benefit  of  the 
insurers,  and  which  not  unfrequently  escape  the  notice  of  the 
assured  at  the  time  of  making  the  contract*    It  is  the  policy  ot 
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insurance  that  is  not  assignable  either  before  or  after  a  loss,  with- 
out the  consent  of  the  insurer.  And  in  case  of  such  assignment 
without  consent,  the  liability  of  the  company  in  virtue  of  such 
policy  shall  thenceforth  cease.  Not  that  its  obligation  to  pay 
a  debt  which  has  already  accrued  shall  be  discharged  and  ex- 
tinguished, but  that  the  contract  of  insurance  and  of  future 
liability  shall  cease.  The  language  of  the  condition  can  have 
full  effect  and  receive  a  sensible  construction  without  destroy- 
ing or  impairing  the  right  to  recover  a  debt  already  accrued. 
And  that  is  to  regard  the  language  as  referring  to  the  future 
liability  of  the  company  and  its  obligation  to  make  good  losses 
to  accrue  thereafter.  The  liability  of  the  company  to  the 
holder  of  the  policy  is  of  two  kinds,  entirely  different,  and  ca- 
pable of  separation ;  continued  liability  as  assurers,  and  lia- 
bility to  pay  damages  which  have  accrued,  and  the  right  to 
which  have  become  perfect  In  the  event  of  a  partial  loss,  the 
policy  does  not  cease.  The  obligation  to  pay  such  loss  as  has 
occurred  exists  at  the  same  time  with  an  obligation  to  make  * 
good  any  loss  to  be  sustained  thereafter,  qualified  of  course  by 
the  amount  of  the  insurance  effected.  In  the  event  of  a  par- 
tial loss  the  damages  which  have  accrued  may  be  assigned  to  a 
third  person,  while  the  policy  may  still  be  held  by  the  insured  as 
security  for  future  losses.  The  two  kinds  of  liability  are  clearly 
distinguishable  and  severable.  Upon  looking  at  the  deed  of 
assignment  it  will  be  seen  that  the  subject  of  it  is  not  the  pol- 
icy of  insurance,  but  the  debt,  demand  and  right  of  action 
which  had  accrued  to  the  assignor  in  consequence  of  the  loss 
by  fire.  The  policy,  and  the  contract  to  insure  in  future,  did  not 
pass  by  the  assignment,  but  remained  in  its  original  condition. 
I  am  therefore  of  opinion  that  the  words  "  the  liability  of 
the  company  in  virtue  of  such  policy  shall  thenceforth  cease," 
must  be  construed  to  mean  its  liability  as  an  insurer  for  losses 
to  accrue  thereafter,  and  not  for  losses  which  have  already  ac- 
crued ;  and  consequently  the  judgment  should  be  affirmed. 

[Orange  General  Tbbm,  September  14,  1858.    8.  B.  Strong,  JBmaU  and 
Brown,  Justices.] 
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Olivia  Phklps,  sole  acting  executrix  of  Anson  G.  Phelps 
deceased,  vs.  Anson  Gk  Phelps,  jun.  and  others. 

A  testator,  by  the  first  section  of  his  will,  folly  authorized  and  empowered  his 
executors  "  or  such  one  or  more  of  them  as  may  prove  this  my  will,  and  the 
survivors  and  survivor  of  them,  to  sell  and  convert  into  money  all  my  estate, 
real  and  personal  whatsoever,  and  wheresoever,  (except  my  present  homestead 
and  lands  hereinafter  devised  to  my  wife,)  and  either  at  public  or  private 
■ale,  and  upon  such  terms  as  they  may  think  most  conducive  to  the  interest 
of  my  estate;  and  to  make,  execute  and  deliver  good  and  sufficient  deeds 
and  conveyances  therefor,  to  the  purchasers  thereof."  It  appearing,  from 
the  whole  will,  to  have  been  the  intention  of  the  testator  to  have  the  real 
estate  converted  into  money ;  and  the  most  important  purposes  and  provis- 
ions of  the  will  appearing  to  call  for  such  conversion,  and  to  be  incapable  of 
execution  without  it ;  tf  wa*  held  that  in  construing  and  giving  effect  to  the 
win,  the  power  to  sell  must  be  considered  as  having  been  exercised,  by  tho 
executors,  and  the  real  estate  as  converted  into  money. 

Although  there  was  no  express  direction,  in  the  will,  to  sell,  yet  as  the  execu- 
tion of  the  power  to  sell  was  not  made  expressly  to  depend  on  the  will  of 
the  executors,  it  was  therefore  imperative.    Ibqbaham,  J.  dissented. 

The  testator,  by  the  9th  clause  of  his  will,  gave  and  bequeathed  to  each  of  his 
children,  who  should  be  living  at  the  end  of  ten  years  after  his  decease,  the 
sum  of  f  100,000,  provided  his  son  A.  G.  or  his  son-in-law  D.  should  either 
of  them  be  living ;  but  in  case  they  both  should  die  before  that  time,  then 
he  gave  $100,000  to  each  of  his  children,  who  should  be  living  at  the  death 
of  the  survivor  of  them.  By  other  clauses  of  the  will  legacies  were  given 
to  various  persons,  and  to  religious  societies,  payable  in  ten  annual  install- 
ments, commencing  in  three,  five,  and  seven  years.  By  the  20th  clause,  the 
testator  declared  that  after  paying  and  satisfying  or  providing  for  the  pay- 
ment of  the  legacies  and  bequests,  in  full,  as  to  all  the  rest,  residue  and 
remainder  of  his  estate,  he  gave,  devised  and  bequeathed  the  same  to  his 
children  and  grandchildren,  as  follows :  he  ordered  and  directed  the  same 
to  be  divided  into  as  many  shares  as  he  should  have  children  and  grand- 
children living  at  the  end  of  ten  years  after  his  decease ;  provided  A.  O.  or 
D.  should  either  of  them  be  living  at  that  time.  But  if,  before  the  expira- 
tion of  ten  years  from  his  death,  A.  G.  and  D.  should  both  die,  then  at  the 
decease  of  the  survivor  of  them,  he  ordered  and  directed  his  said  residuary 
estate  to  be  divided  into  as  many  shares  as  he  should  have  children  and 
grandchildren  living  at  the  time  of  the  decease  of  such  •survivor;  it  being 
his  intention  that  each  child  and  grandchild  should  be  placed  upon  an  equal 
footing,  as  to  the  said  residue,  and  each  child  and  grandchild  receive  one  equal 
share  of  his  residuary  estate,  upon  such  division,  as  soon  thereafter  as  could 
conveniently  be  done.  By  the  21st  clause,  the  testator  directed  that  in  case 
his  wife  should  die  before  the  division  of  his  residuary  estate,  the  fund  re* 
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served  by  the  executors  to  secure  an  annuity  to  her  should  nil  into  the 
bulk  of  his  estate,  and  form  a  part  of  such  residue ;  but  in  case  she  should 
live  beyond  that  period,  then  the  annuity  fund  should,  at  her  decease,  be 
divided  into  as  many  shares  as  he  should  have  children  and  grandchildren 
living  at  her  decease ;  and  that  each  then  living  child  and  grandchild,  in  re- 
spect to  said  fund,  should  stand  upon  an  equal  footing,  and  each  receive  one 
equal  share  thereof. 

JIM  1.  That  by  the  residuary  clause  the  testator  did  not  intend  to  give  the 
residuary  estate  to  his  children  and  grandchildren  living  at  the  time  of  his 
death,  absolutely,  subject  to  be  divested  dtc.,  to  be  paid  at  the  end  of  ten 
years,  or  sooner,  if  the  life  nominees  both  died  before ;  but  that  he  intended 
to  give  it  only  to  such  children  and  grandchildren  as  should  be  living  when 
the  residue  should  be  divided ;  and  that,  consequently,  the  legacies  were 
executory  and  contingent  And  so  as  to  the  legacies  of  f  100,000  given  to 
each  of  the  children,  by  the  9th  clause. 

%  That  although  during  the  trust  and  until  the  contingent  future  interests 
should  vest,  there  was  a  suspension  of  the  power  of  absolute  disposition  of 
the  bulk  of  the  estate,  and  was  intended  to  be,  yet  that  such  suspension 
was  not  unlawful,  inasmuch  as  the  division  of  the  estate  must  take  place 
either  at  the  expiration  of  the  two  lives  mentioned,  or  within  the  continu- 
ance of  at  least  one  of  the  lives. 

8.  That  if  the  widow  should  die  before  either  of  the  residuary  life  nominees, 
and  her  annuity  fund  should  fall  into  the  bulk  of  the  estate,  and  be  divided 
before  the  end  of  the  ten  years,  on  the  death  of  the  survivor  of  the  life 
nominees,  under  the  residuary  clause,  the  alienation  of  the  fund  would  have 
been  suspended  for  three  lives.  That  the  first  limitation  over  of  the  wM- 
dow's  annuity  fund  was  therefore  void. 

4.  That  the  limitation  over  of  the  widow's  annuity  fund,  to  the  children  and 
grandchildren  living  at  the  decease  of  the  widow,  in  case  she  should  die 
after  the  division  of  the  residue,  contained  in  the  21st  clause  of  the  will, 
was  valid. 

6.  That  no  direction  or  provision  of  the  will  was  void  as  involving  an  illegal 
restraint  of  the  absolute  alienation  of  any  part  of  the  estate;  except  the 
first  limitation  of  the  21st  clause. 

6.  That  there  was  no  unlawful  accumulation,  directed  or  involved,  in  the  pro- 
visions of  the  will.    Ivobahax,  J.  dissented.(a) 

7.  That  the  whole  will  was  valid,  except  the  first  of  the  alternative  limita- 
tions over  of  the  widow's  annuity  fund,  in  the  21st  article,  and  (with  that 
exception)  should  be  carried  into  effect,  so  far  as  related  to  any  objections 
made  to  it  on  those  grounds. 

(a)  Ivobajulm ,  J.  dissented  from  so  much  of  the  decision  in  this  case  u  hold*  that  the  be- 
quest of  the  residuary  personal  estate  is  ralid ;  holding  that  the  direction  to  krrest  the  per 
sonal  estate  and  the  proceeds  of  the  real  estate  for  the  payment  of  legacies  at  ten  years  there- 
after, or  any  future  period,  necessarily  prodtfoed  an  accumulation  for  the  benefit  of  ] 
not  minors,  and  was  therefore  void. 
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The  testator,  by  the  17th  clause  of  his  will,  referred  to  a  scheme  on  the  part 
of  the  friends  of  African  colonization,  to  erect  and  found  a  college  in  Libe- 
ria, Africa;  and  declared  that  if  the  enterprise  should  proceed  and  f  100,000 
should  be  raised  for  the  purpose,  in  this  country,  then  and  in  such  case  he 
gaye  to  his  executors  the  sum  of  #60,000,  to  be  applied  by  them  in  such  way 
as  should  in  their  judgment  best  effect  the  object;  wishing  his  executors 
especially  to  have  in  view  the  establishment  of  a  theological  department  in 
said  college,  to  be  under  the  supervision  of  the  Union  Theological  Seminary 
In  the  city  of  New  York.  Held  that  this  bequest  was  void ;  the  object  of 
the  charity,  the  mode  of  applying  it,  and  the  time  when  it  should  take  effect,  t 
being  so  uncertain  and  indefinite  that  the  trust  could  not  be  enforced  by  the 
court. 

Promissory  notes,  without  consideration,  given  by  a  parent  to  his  children,  in 
his  lifetime,  cannot  be  enforced  against  his  estate,  after  his  death. 

The  payment  of  the  interest  on  such  notes,  to  the  payees,  by  the  maker,  for 
two  or  three  years  before  his  death,  will  not  make  the  notes  valid  against 
his  estate. 

A  person  can  give  goods,  chattels  or  money,  but  not  his  own  promises,  so  that 
they  can  be  enforced. 

APPEAL  from  a  decree  made  at  a  special  term,  upon  plead- 
ings and  proofs.  The  action  was  brought  by  the  plaintiff, 
as  sole  acting  executrix,  against  the  children  and  heirs  at  law 
of  Anson  G.  Phelps,  sen.  for  a  construction  of  his  last  will 
and  testament  The  will  was  executed  on  the  24th  day  of 
March,  1852,  in  due  form  of  law  to  pass  real  estate,  and  the 
testator  died  November  30,  1853.  The  will,  as  set  forth  in 
the  complaint,  contained  the  following  provisions :  "  First.  I 
hereby  nominate,  constitute  and  appoint  my  beloved  wife 
Olivia,  my  son-in-law  William  E.  Dodge,  and  my  son  Anson 
G.  Phelps,  the  executrix  and  executors  of  this  my  last  will  and 
testament,  and  I  do  hereby  fully  authorize  and  empower  them, 
or  such  one,  or  more  of  them  as  may  prove  this  my  will,  and 
the  survivors  and  survivor  of  them,  to  sell  and  convert  into 
money  all  my  estate,  real  and  personal,  whatsoever  and  where- 
soever, (except  my  present  homestead  and  lands  hereinafter 
devised  to  my  wife,)  and  either  at  public  or  private  sale,  and 
upon  such  terms  as  they  may  think  most  conducive  to  the  in- 
terests of  my  estate ;  and  to  make,  execute  and  deliver,  good 
and  sufficient  deeds  and  conveyances  therefor  to  the  purchasers 


124  OASES  IN  THE  SUPREME  OOUBT. 

Phelps  v.  Phelps. 

thereof  And  in  case  my  son-in-law  William  E.  Dodge,  and 
my  son  Anson  G.  Phelps,  shall  both  die  before  my  estate  shall 
be  finally  settled,  then  from  and  immediately  after  the  death 
of  the  survivor  of  them,  I  do  then  appoint  my  two  grandsons 
Daniel  W.  James  and  William  E.  Dodge,  junior,  executors  of 
this  my  last  will  and  testament,  with  the  like  power  and  au- 
thority, in  all  respects,  as  herein  above  mentioned  and  given 
to  my  other  executors.  Second.  I  give  and  devise  to  my  be- 
loved wife,  the  dwelling  house  where  we  now  reside,  at  the 
corner  of  the  First  avenue  and  Thirtieth  street,  in  the  city  of 
New  York,  together  with  the  lots  of  land  connected  with  it 
on  which  it  stands,  on  the  west  side  of  the  First  avenue, 
bounded  easterly  in  front  by  said  avenue,  southerly  by  Thir- 
tieth street,  and  northerly  by  Thirty-first  street,  and  extending 
back  westerly  on  Thirty-first  street,  to  James  Stokes'  line,  and 
extending  on  Thirtieth  street,  westerly  to  the  brick  stable,  and 
including  the  stable  and  the  ground  on  which  it  stands,  to 
have  and  to  hold  the  same  to  my  said  wife,  her  heirs  and  as- 
signs, absolutely  and  forever.  Third.  I  give  and  bequeath 
unto  my  beloved  wife  all  my  household  goods,  furniture,  plate, 
books  and  family  stores,  and  also  all  my  horses,  carriages,  har- 
nesses and  other  effects  pertaining  to  my  house  and  stables, 
absolutely  and  forever.  Fourth.  I  give  and  bequeath  to  my 
beloved  wife  the  sum  of  five  thousand  dollars  annually  during 
her  natural  life,  and  direct  my  executors  to  invest,  as  a  sepa- 
rate fund,  in  such  securities  as  they  may  judge  most  expedi- 
ent, a  sum  sufficient  to  yield  that  amount  annually,  to  be 
paid  to  her  in  semi-annual  or  quarterly  payments,  as  may  be 
most  convenient  The  provision  herein  made  for  my  said  wife 
is  intended,  and  is  so  given  to  her,  in  lieu  of  all  dower  and 
thirds  out  of  my  estate.  Fifth.  I  give  and  bequeath  to  my 
niece  Lois  Howell,  widow  of  the  Rev.  Mr.  Howell,  one  thou- 
sand dollars,  to  be  paid  in  ten  annual  installments  of  one  hun- 
dred dollars  each.  Sixth.  I  give  and  bequeath  unto  Eliza 
Phelps,  wife  of  my  nephew  Peter  Phelps,  of  Derby,  the  sum 
of  one  thousand  dollars.    Seventh.  I  give  and  bequeath  to 
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each  of  my  grandchildren  living  at  the  time  of  my  death,  ten 
thousand  dollars,  to  be  paid  to  them  respectively,  as  they  shall 
severally  attain  the  age  of  twenty-one  years.  Eighth.  I  also 
give  and  bequeath  to  each  of  my  grandchildren,  living  at  my 
decease,  the  sum  of  five  thousand  dollars,  to  be  paid  to  them 
as  they  severally  attain  the  age  of  twenty-one  years.  This 
latter  bequest  I  direct  to  be  accompanied  by  my  executors 
with  this  injunction,  that  each  of  my  said  grandchildren  shall 
consider  the  said  bequest  as  a  sacred  deposit,  committed  to 
their  trust  to  be  invested  by  each  grandchild,  and  the  income 
to  be  derived  therefrom  to  be  devoted  to  the  spread  of  the 
gospel,  and  to  promote  the  Redeemer's  kingdom  on  earth, 
hoping  and  trusting  that  the  God  of  Heaven  will  give  to  each 
of  them  that  wisdom  which  is  from  above,  and  incline  them 
to  be  faithful  stewards,  and  transmit  the  same  amount  unim- 
paired to  their  descendants,  to  be  sacredly  devoted  for  the 
same  objects.  I  know  that  this  bequest  is  absolute,  and  places 
the  amount  so  given  beyond  my  control,  but  my  earnest  hope 
is  that  my  wish  may  be  regarded,  as  I  leave  it  as  an  obligation 
binding  simply  upon  their  integrity  and  honor.  Ninth.  I  give 
and  bequeath  unto  each  of  my  children,  who  shall  be  living  at 
the  end  of  ten  years  after  my  decease,  the  sum  of  one  hundred 
thousand  dollars,  provided  my  son  Anson  G.,  or  my  son-in-law 
William  E.  Dodge,  shall  either  of  them  then  be  living ;  but  in 
case  they  both  shall  die  before  that  time,  then  I  give  one  hun- 
dred thousand  dollars  to  each  of  my  children,  who  shall  be 
living  at  the  decease  of  the  survivor  of  them.  Tenth.  I  give 
and  bequeath  to  the  '  American  Bible  Society/  formed  in  the 
city  of  New  York  in  the  year  1815,  the  sum  of  one  hundred 
thousand  dollars,  to  be  applied  to  the  charitable  uses  and 
purposes  of  the  said  society,  and  to  be  paid  to  the  said  society 
in  ten  annual  installments  of  ten  thousand  dollars  each— the 
first  payment  to  be  made  in  three  years  after  my  decease,  and 
the  like  sum  of  ten  thousand  dollars  annually  thereafter,  until 
the  whole  of  said  sum  is  paid.  Eleventh.  I  give  and  bequeath  ( 
to  the  ( American  Board  of  Commissioners  for  Foreign  Mis- 
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sions/  located  in  Boston,  the  earn  of  one  hundred  thousand 
dollars,  to  be  applied  to  the  charitable  uses  and  purposes  of 
said  board,  and  to  be  paid  in  ten  annual  installments  of  ten 
thousand  dollars  each ;  the  first  payment  to  be  made  in  five 
years  after  my  decease,  and  the  like  sum  of  ten  thousand  dol- 
lars annually  thereafter,  until  the  whole  sum  is  paid  Twelfth. 
I  give  and  bequeath  to  my  executors  the  sum  of  one  hundred 
thousand  dollars  in  trust,  to  pay  over  ten  thousand  dollars 
thereof  in  seven  years  after  my  decease,  to  the  person  whoxwhen 
the  same  is  payable,  shall  act  as  treasurer  of  the  c  American 
Home  Missionary  Society/  formed  in  the  city  of  New  York  in 
the  year  1826,  to  be  applied  to  the  charitable  uses  and  pur- 
poses of  the  said  society,  and  in  like  manner  to  pay  over  the 
sum  of  ten  thonsand  dollars  annually  thereafter,  for  such  char- 
itable usee  and  purposes,  until  the  whole  of  the  said  sum  is 
paid  Thirteenth.  I  give  and  bequeath  unto  the '  Union  The- 
ological Seminary/  located  in  the  city  of  New  York,  the  sum 
of  five  thousand  dollars,  to  be  paid  over  to  the  said  seminary 
in  ten  annual  installments  of  five  hundred  dollars  each. 
Fourteenth.  I  give  and  bequeath  to  the  '  Theological  Semi- 
nary/ located  in  Auburn,  in  the  county  of  Cayuga  and  state 
of  New  York,  the  sum  of  three  thousand  dollars,  to  be  paid 
over  to  the  said  seminary  in  three  annual  installments  of  one 
thousand  dollars  each.  Fifteenth.  I  give  and  bequeath  to  the 
'New  York  Institution  for  the  Blind/  the  sum  of  five  thou- 
sand dollars,  and  it  is  my  wish  that  the  same,  as  far  as  prac- 
ticable, may  be  applied  to  the  use  and  benefit  of  poor  pupils 
not  otherwise  provided  for.  Sixteenth.  I  give  and  bequeath 
to  the  '  Half-Orphan  Asylum/  located  in  the  Sixth  avenue  of 
the  city  of  New  York,  the  children  of  which  attend  the  Mer- 
cer street  church,  the  sum  of  one  thousand  dollars,  to  be  paid 
by  annual  installments  of  one  hundred  dollars  each,  until  the 
whole  of  said  sum  be  paid.  And  I  give  the  like  sum,  payable 
at  the  same  time  and  in  the  same  manner,  to  the  '  Colored 
Orphan  Asylum/  located  on  the  Fifth  avenue,  near  the  lower 
Croton  reservoir,  of  which  last  named  asylum  my  daughter 
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Caroline  is  one  of  the  managers.  Seventeenth.  It  has  been 
contemplated  by  the  friends  of  African  colonization,  to  erect 
and  fonnd  a  college,  in  Liberia,  Africa,  and  it  is  understood 
that  some  incipient  steps  have  been  taken  for  that  purpose  by 
its  friends  in  Boston,  Massachusetts.  Noyr,  in  case  the  enter- 
prise, which  I  consider  an  important  one,  shall  proceed,  and 
one  hundred  thousand  dollars  shall  be  raised  for  that  purpose 
in  this  country,  then  and  in  such  case,  I  give  to  my  executors 
the  sum  of  fifty  thousand  dollars,  to  be  applied  by  them  in 
such  way  as  shall  in  their  judgment  best  effect  the  object ; 
and  I  wish  my  executors  especially  to  have  in  view  the  estab- 
lishment of  a  theological  department  in  said  college,  to  be  un- 
der the  supervision  of  the  Union  Theological  Seminary  in  the 
city  of  New  York.  Eighteenth.  I  give  and  bequeath  unto  my 
executors  the  sum  of  one  thousand  dollara,  in  trust,  to  pay 
over  the  same  to  the  persons  who,  at  my  decease,  shall  be  the 
deacons  of  the  Congregational  Church  of  my  native  place,  in 
Simsbury,  Connecticut,  in  the  district  of  Hop  Meadow,  of 
which  the  Rev.  Mr.  McLain  was  pastor  for  many  years ;  and 
my  desire  is  to  have  the  same  invested,  if  it  can  be  legally 
done,  by  the  deacons  of  said  church,  for  the  time  being,  for  the 
benefit  of  the  poor  of  the  town,  and  the  interest  only  applied 
to  their  use :  but  if  there  be  legal  difficulties  in  the  way  of 
attaining  this  object,  then  I  direct  the  same  to  be  paid  over  to 
the  said  deacons,  and  applied  by  them,  in  their  own  discre- 
tion, for  the  benefit  of  the  poor  of  said  town,  according  to  law. 
Nineteenth.  I  give  and  bequeath  to  my  executors  the  sum  of 
five  thousand  dollars,  in  trust,  to  pay  over  five  hundred  dollars 
thereof  in  one  year  after  my  decease,  to  the  person  who,  when 
the  same  is  payable,  shall  act  as  treasurer  of  the  New  York 
State  Colonization  Society,  to  be  applied  to  the  charitable 
uses  and  purposes  of  Baid  society,  and  in  like  manner  to  pay 
over  the  sum  of  five  hundred  dollars  annually  thereafter,  until 
the  whole  sum  is  paid.  Twentieth.  After  paying  and  satisfy- 
ing, or  providing  for  the  payment,  of  all  the  legacies  and  be- 
quests herein  above  mentioned,  in  full,  then  as  to  all  the  rest, 
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residue  and  remainder  of  my  estate,  whatsoever  and  whereso- 
ever the  same  may  be,  I  give,  devise  and  bequeath  the  same 
to  my  children  and  grandchildren  as  follows :  I  order  and  di- 
rect the  same  to  be  divided  into  as  many  shares  as  I  shall  have 
children  and  grandchildren  living  at  the  end  of  ten  years  after 
my  decease,  provided  that  my  son  Anson  G.  Phelps,  or  my 
son-in-law  William  E.  Dodge,  shall  either  of  them  be  living 
at  that  time.  But  if,  before  the  expiration  of  ten  years  from 
my  death,  my  son  Anson  G.  Phelps  and  my  son-in-law  Wil- 
liam E.  Dodge  shall  both  happen  to  die,  then  at  the  decease 
of  the  survivor  of  them,  I  order  and  direct  my  said  residuary 
estate  to  be  divided  into  as  many  shares  as  I  shall  have  chil- 
dren and  grandchildren  living  at  the  time  of  the  decease  of 
such  survivor,  it  being  my  intention  that  each  child  and  grand- 
child shall  be  placed  upon  an  equal  footing,  as  to  the  said 
residue,  and  each  child  and  grandchild  receive  one  equal  share 
of  my  residuary  estate,  upon  such  division  as  aforesaid,  as 
soon  thereafter  as  can  conveniently  be  done.  Tuxnty-first.  In 
case  my  dear  wife  shall  die  before  a  division  of  my  residuary 
estate  takes  place,  as  provided  for  in  the  last  preceding  clause 
of  this  my  will,  then  and  in  such  case  the  fund  reserved  by  my 
executors,  to  secure  her  annuity  of  five  thousand  dollars,  will 
fall  into  the  bulk  of  my  estate,  and  form  a  part  of  such  resi- 
due ;  but  in  case  the  life  of  my  dear  wife  shall  be  spared  be- 
yond that  period,  then  it  is  my  will  that  the  fund  or  principal 
sums  invested  to  secure  such  annuity,  shall,  at  her  decease,  be 
divided  into  as  many  shares  as  I  shall  have  children  and 
grandchildren  living  at  her  decease,  and  that  each  then  living 
child  and  grandchild  of  mine,  in  respect  to  said  fund,  shall 
stand  upon  an  equal  footing,  and  each  one  receive  one  equal 
share  thereof.  Lastly.  I  do  hereby  folly  authorize  and  em- 
power my  executors  to  compromise,  compound,  adjust  and 
settle  all  claims  and  demands  due  to  me,  or  to  become  due  to 
me,  and  all  difficulties  and  differences  that  may  arise  relating 
to  my  estate." 
The  complaint  alleged  that  the  said  Anson  Gh  Phelpe,  after 
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the  making  and  publishing  of  his  said  will,  and  on  or  about 
the  30th  day  of  November,  1853,  departed  this  life,  at  the 
city  of  New  York,  leaving  the  said  will  in  full  force  and  effect, 
uncanceled  and  unrevoked,  and  leaving  him  surviving  his  wid- 
ow, the  plaintiff  in  this  action,  his  son  Anson  G.  Phelps,  jun- 
ior, his  daughters  Melissa  P.,  the  wife  of  William  E.  Dodge, 
Caroline  P.,  the  wife  of  James  Stokes,  Harriet  N.,  the  wife 
of  Charles  F.  Pond,  and  Olivia  P.,  the  wife  of  Benjamin  B. 
Atterbury,  his  three  grandchildren  Daniel  W.  James,  Eliza- 
beth £.  James,  and  Olivia  P.  James,  children  of  his  deceased 
daughter  Elizabeth  James,  his  only  heirs  at  law  surviving  him. 

That  he  also  left  surviving  him,  nineteen  other  grandchil- 
dren; and  that  since  the  death  of  the  said  testator,  two  other 
grandchildren  had  been  born,  to  wit :  Anson  G.  P.  Atterbury, 
a  child  of  his  said  daughter  Olivia  P.  Atterbury,  and  Caroline 
Stokes,  a  child  of  his  said  daughter  Caroline  P.  Stokes.  That 
all  the  grandchildren  of  the  said  testator,  excepting  the  said 
Daniel  W.  James,  Elizabeth  E.  James,  and  William  E.  Dodge, 
junior,  were  minors,  under  the  age  of  21  years,  and  that  they 
all  resided  in  the  city  of  New  York,  excepting  two  children  of 
the  testator's  deceased  daughter  Elizabeth,  viz :  Elizabeth  E. 
James  and  Olivia  P.  James,  who  reside  with  their  father  at 
Liverpool,  in  England,  and  the  children  of  the  testator's 
daughter  Harriet  N.,  who  reside  with  their  father  and  mother 
at  Hartford,  in  the  state  of  Connecticut.  That  at  the  time 
of  the  making  of  the  will  of  the  testator,  and  at  the  time  of 
his  death,  he  was  seised  and  possessed  of  a  large  real  and  per- 
sonal estate,  mostof  which  was  situated  in  the  state  of  New  York 
where  he  resided,  and  was  domiciled  at  the  time  of  his  death. 
But  he  died  seised  also  of  considerable  real  estate  in  the  states 
of  Connecticut,  Pennsylvania,  Indiana  and  Missouri  That 
some  of  the  real  estate  in  the  state  of  New  York,  and  some 
of  that  situated  in  other  states,  was  subject  to  the  lien  of 
mortgages  thereon,  executed  by  the  testator  or  by  others  from 
whom  he  had  derived  his  title,  and  he  was  personally  liable 
for  the  payment  of  the  debts  secured  by  most  if  not  all  of  such 
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bonds  and  mortgages ;  and  that  by  the  laws  of  the  states 
where  the  real  property  of  the  testator  is  situated,  his  personal 
property  in  the  hands  of  the  plaintiff  is  the  primary  fund  for 
the  payment  of  the  mortgages  for  the  payment  of  which  he 
was  personally  liable.  That  on  the  first  day  of  October,  1845, 
the  said  Anson  G.  Phelps  gave  to  his  daughter  Melissa,  the 
wife  of  William  E.  Dodge,  a  promissory  note  in  the  words  and 
figures  following,  to  wit : 

"New  York,  October  1st,  1845. 

"Five  years  after  date,  for  value  received,  I  promise  to  pay 
Melissa  Dodge  fifteen  hundred  dollars,  with  one  hundred  dol- 
lars interest,  on  the  first  day  of  January,  in  each  year. 

Anson  G.  Phelps." 

That  he  continued  to  pay  her  the  annual  interest  of  $100, 
specified  in  that  note,  yearly,  and  every  year  down  to  the  time 
of  his  death ;  but  he  died  without  having  paid  her  the  princi- 
pal sum  of  $1500  mentioned  in  that  note,  or  any  part  thereof, 
and  the  same,  with  the  interest  thereon  from  the  first  of  Oc- 
tober, 1853,  still  remains  unpaid  and  wholly  unsatisfied.  That 
on  the  said  first  day  of  October,  1845,  the  said  Anson  G. 
Phelps  gave  also  to  each  of  his  other  daughters,  viz :  Caro- 
line P.  wife  of  the  said  James  Stokes,  and  Harriet  N.  wife  of 
the  said  Charles  F.  Pond,  a  promissory  note  bearing  the  same 
date  and  of  the  same  amount  and  to  the  same  tenor  and  effect, 
as  the  above  mentioned  note  to  his  said  daughter  Melissa. 
That  he  continued  to  pay  to  each  of  them  the  interest  on  said 
notes  annually  to  the  time  of  his  death,  but  died  without  hav- 
ing paid  the  principal  sums,  or  any  part  thereof,  and  the  same, 
with  the  interest  thereon  from  the  first  October,  1853,  still  re- 
main wholly  unpaid  and  unsatisfied.  That  after  the  making  of 
the  aforesaid  will,  and  a  few  days  before  the  death  of  the  testa- 
tor, he  gave  to  his  son,  Anson  G.  Phelps,  junior,  a  promissory 
note  for  $100,000  in  the  words  and  figures  following,  to  wit : 
"New  York,  November  25th,  1853. 

"My  dearest  beloved  son,  Anson  G.  Phelps,  junior — I  have 
long  had  a  desire  to  place  something  in  your  hands  to  be  used 
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prudently  after  my  decease.  I  herewith  inclose  yon  my  note 
for  $100,000,  payable  to  yon,  or  your  order,  five  years  after 
the  first  January,  1854,  to  be  used  by  expending  the  interest 
annually,  but  reserving  the  principal,  the  interest  of  which 
shall  be  devoted  wholly  to  the  spreading  of  the  everlasting 
gospel,  to  be  retained  in  my  son's  hands  until  near  the  close 
of  his  life,  then  to  be  well  invested  by  him,  or  his  executors, 
one-half  of  the  principal  for  the  benefit  of  the  American  Bible 
Society,  of  which  Joseplf  Hyde  is  now  the  general  agent ;  the 
other  half  of  the  principal  to  be  in  like  manner  invested  by 
him,  or  his  executors,  for  the  benefit  of  the  American  Board 
of  Commissioners  for  Foreign  Missions,  at  Boston,  of  which 
Henry  Hill  is  now  treasurer.  In  accordance  with  the  inclosed 
proposition,  I  herewith  inclose  my  note,  viz :  dated  January 
1, 1854  I,  for  value  received,  hereby  promise  to  pay  to  An- 
son O.  Phelps,  junior,  or  order,  $100,000. 

(Signed,)  Anson  G.  Phelps. 

Witness— Harriet  N.  Pond. 
Olivia  Phelps." 

This  note,  testamentary  paper,  or  instrument  in  writing, 
was  duly  signed,  published  and  declared  by  him  in  the  pres- 
ence of  the  two  witnesses,  who  subscribed  their  names  thereto 
as  such  witnesses,  and  at  his  request.  That,  in  the  states  of 
Connecticut,  Pennsylvania,  Indiana  and  Missouri,  where  por- 
tions of  the  real  estate  of  the  testator  were  situated,  the  time 
during  which  the  absolute  ownership  of  such  estates  may  be 
suspended  by  will  is  governed  by  the  principles  of  the  common 
law  of  England,  and  where  the  rents  and  profits  of  such  real 
estate  are  not  disposed  of  by  the  will  of  a  testator  during  the 
continuance  of  such  a  suspension  of  the  absolute  ownership 
and  the  power  of  alienation,  no  valid  trust  or  direction  for  the 
accumulation  of  such  rents  and  profits  is  created  in  or  by  the 
will,  such  rents  and  profits  belong  to  those  who  would  have 
been  entitled  to  such  real  estate  by  descent,  if  such  testator 
had  died  intestate,  and  in  the  same  proportions.  But  that 
the  law  of  primogeniture  does  not  exist  in  either  of  those 
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states ;  the  real  estate  of  an  intestate  who  dies  seised  thereof 
descending  to  all  his  children  living  at  the  time  of  his  death, 
and  to  the  descendants  of  those  who  have  died  leaving  issue, 
equally,  per  stirpes,  the  descendants  of  a  deceased  child  taking 
the  share  which  snch  deceased  child  would  have  taken  if  liv- 
ing at  the  death  of  the  intestate.  That  at  the  time  of  the 
death  of  the  said  Anson  G.  Phelps  he  was  a  copartner  in  the 
firm  of  Phelps,  Dodge  &  Co.,  which  firm  consisted  of  himself, 
his  son  Anson  G.  Phelps,  juu.,  and  his  sons-in-law  William  E. 
Dodge,  Daniel  James  and  James  Stokes.  That  the  partner- 
ship property  of  the  said  firm  consisted  both  of  real  and  per- 
sonal property;  the  legal  title  to  which  real  property  had 
been  vested  in  all  of  the  said  copartners,  in  fee,  as  joint  ten- 
ants, and  not  as  tenants  in  common,  for  the  sole  purpose  of 
giving  to  the  surviving  members  of  the  firm  upon  the  death 
of  any  of  them,  the  legal  title  and  power  of  selling  for  the 
benefit  of  all  the  copartners  and  their  representatives.  And 
that  the  plaintiff,  after  she  had  taken  out  letters  testamentary, 
and  assumed  the  execution  of  the  will  of  her  deceased  hus- 
band, sold  to  the  surviving  copartners  of  the  said  firm  of 
Phelps,  Dodge  &  Co.,  all  her  right  and  interest  as  the  execu- 
trix of  the  said  Anson  G.  Phelps,  deceased,  in  the  real  and 
personal  estate  of  the  said  firm  or  copartnership,  being  thirty 
per  cent  of  the  capital  stock,  property  and  effects  of  the  co- 
partnership, which  was  the  amount  of  the  testator's  interest 
therein  (the  remaining  seventy  per  cent  thereof  belonging  to 
the  other  surviving  copartners,)  for  the  price  or  sum  of 
$689,569.83  which  was  the  full  value  of  the  testator's  benefi- 
cial interest  in  the  real  and  personal  estate  of  the  said  firm  or 
copartnership,  at  his  death,  and  at  the  time  of  such  sale. 
That  subsequently  to  the  death  of  the  testator,  his  widow  and 
his  daughters,  together  with  the  husbands  of  his  daughters 
Melissa  P.  Dodge,  Olivia  P.  Atterbury  and  Caroline  P.  Stokes, 
executed  under  their  hands  and  seals,  and  delivered  to  his  son 
Anson  G.  Phelps,  jua,  a  written  agreement  or  covenant,  in 
the  words  and  figures  following,  to  wit : 
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"New  York,  14th  December,  1853. 
Whereas,  the  late  Anson  G.  Phelps,  on  or  about  the 
twenty-fifth  day  of  November  last,  executed  a  note  to  his  son 
Anson  G.  Phelps,  Jan., -for  the  sum  of  one  hundred  thousand 
dollars,  to  be  paid  in  five  years  from  the  first  of  January, 
1854,  which  note  is  now  held  by  the  said  Anson  G.  Phelps, 
jun. ;  Now,  we  the  undersigned,  heirs  and  next  of  kin  to  the 
said  decedent,  knowing  the  intentions  of  the  said  decedent, 
and  to  relieve  the  executors  of  the  will  from  any  possible  ob- 
jections to  the  payment  of  said  note,  do  hereby  acknowledge 
its  legality  and  validity,  and  do  for  ourselves  and  our  respect- 
ive heirs,  executors  and  administrators,  consent  and  agree  that 
the  said  executor*  shall  and  may -pay  the  said  note  in  due 
course  of  administration  of  said  estate."  That  the  plaintiff, 
as  the  widow  of  the  testator,  and  subsequent  to  his  death; 
and  within  one  year  thereafter,  elected  to  take  the  provision 
made  for  her  in  his  will  in  lieu  of  her  dower  in  his  real  estate, 
and  that  she  had  sold  certain  portions  of  his  real  property 
under  the  power  in  trust  contained  in  said  will,  and  for  prices 
which  she  deemed  sufficient,  and  which  sales  she  believed  were 
proper  and  beneficial  to  the  testator's  estate.  That  the  per- 
sonal estate  of  the  testator,  and  the  income  thereof,  would 
probably  be  more  than  sufficient  to  pay  and  discharge  all  the 
valid  legacies  given  by  the  will,  except  the  residuary  bequest  to 
such  of  testator's  children  and  grandchildren  as  should  be 
living  at  the  time  appointed  in  such  will  for  the  general  dis- 
tribution of  the  testator's  residuary  estate,  and  to  pay  and 
discharge  the  expenses  of  administration,  and  all  the  testa- 
tor's debts,  except  those  which  by  law  are  primarily  charge- 
able on  the  real  estate  of  which  the  testator  died  seised.  That 
the  American  Bible  Society,  mentioned  in  the  tenth  section 
of  the  will,  and  in  the  said  letter,  testamentary  paper,  or  in- 
strument of  the  29th  November,  1853,  was  and  is  a  body 
corporate,  duly  incorporated  by  or  under  an  act  of  the  legis- 
lature of  the  state  of  New  York,  by  the  name  of  "  The 
American  Bible  Society/'    That  the  Amerioan  Board  of 
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Commissioners  of  Foreign  Missions,  mentioned  in  the  eleventh 
section  of  said  will,  and  in  the  said  letter,  testamentary  paper, 
or  instrument  in  writing  of  the  25th  of  November,  1853,  was 
and  is  a  body  corporate,  duly  incorporated  by  or  under  an  act 
of  the  legislature  of  the  commonwealth  of  Massachusetts, 
by  the  name  of  "  The  American  Board  of  Commissioners  for 
Foreign  Missions/'  That  the  American  Home  Missionary 
Society,  mentioned  in  the  twelfth  section  of  the  will,  is  not  a 
body  corporate,  but  an  association  of  persons  associated  by 
or  under  the  name  of  "  The  American  Home  Missionary  So- 
ciety" for  religious  purposes,  and  especially  for  the  purpose 
of  sending  the  gospel  to  remote  and  destitute  portions  of  the 
United  States  of  America,  and  that  Jasper  Corning,  of  the 
city,  of  New  York,  was,  at  the  death  of  the  testator,  and  still 
is,  the  treasurer  of  the  said  association.  That  the  Union  Theo- 
logical Seminary,  mentioned  in  the  thirteenth  and  seventeenth 
sections  of  the  will,  was  and  is  a  body  corporate,  duly  incor- 
porated by  or  under  an  act  of  the  legislature  of  the  state  of 
New  York,  by  the  name  of  "  The  Union  Theological  Semi- 
nary in  the  city  of  New  York."  That  the  Theological  Semi- 
nary located  in  Auburn,  mentioned  in  the  fourteenth  section 
of  the  will,  was  and  is  a  body  corporate,  duly  incorporated 
by  or  under  an  act  of  the  legislature  of  the  state  of  New 
York,  by  the  name  of  "The  Trustees  of  the  Theological 
Seminary  of  Auburn,  in  the  state  of  New  York."  That  the 
New  York  Institution  for  the  Blind,  mentioned  in  the  fif- 
teenth section  of  the  will,  was  and  is  a  body  corporate,  duly 
incorporated  by  or  under  an  act  of  the  legislature  of  the  state 
of  New  York,  by  the  name  of  "  The  New  York  Institution 
for  the  Blind"  That  the  Half  Orphan  Asylum,  mentioned 
in  the  sixteenth  section  of  the  will,  was  and  is  a  body  corpo- 
rate, duly  incorporated  by  or  under  an  act  of  the  legislature 
of  the  state  of  New  York,  by  the  name  of  "  The  Society  for 
the  relief  of  half  orphans  and  destitute  children  in  the  city 
of  New  York"  That  the  Colored  Orphan  Asylum,  mention- 
ed in  the  sixteenth  section  of  said  will,  was  and  is  a  body 
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corporate,  duly  incorporated  by  or  under  an  act  of  the  legis- 
lature of  the  state  of  New  York,  by  the  name  of  "  The  As- 
sociation for  the  benefit  of  colored  orphans  in  the  city  of 
New  York"  That  at  the  time  of  the  testator's  death,  the 
deacons  of  the  Congregational  Church  in  Simsbury,  Connec- 
ticut, in  the  district  of  Hop  Meadow,  mentioned  in  the  18th 
section  of  said  will,  were  Jury  Wilcox  and  A.  Case.  That 
the  New  York  State  Colonization  Society,  mentioned  in  the 
19th  section  of  said  will,  is  not  a  body  corporate,  but  an  asso- 
ciation of  persons  associated  by  or  under  the  name  of  "The 
New  York  State  Colonization  Society,"  for  the  benevolent  pur- 
pose of  colonizing,  on  the  coast  of  Africa,  free  people  of  color, 
with  their  own  consent,  and  that  Nathaniel  Hayden  is  at 
present  the  treasurer  of  the  said  New  York  State  Colonization 
Society,  and  was  such  treasurer  at  the  death  of  the  testator. 
The  complaint  further  showed,  that  since  the  death  of  the 
testator,  various  questions  had  arisen  relative  to  the  construc- 
tion and  validity  and  legal  effect  of  many  of  the  devises,  be- 
quests, trusts,  and  powers  in  trust,  in  said  will  contained, 
made  or  created,  or  attempted  to  be  created ;  and  as  to  the 
validity  of  the  said  several  notes,  given  by  the  said  testator  to 
his  daughters,  and  as  to  the  validity,  construction  and  legal 
effect  of  the  note  and  letter,  testamentary  paper  or  instrument 
in  writing,  of  November  25th,  1853,  hereinbefore  set  forth ; 
which  questions  were  particularly  specified  in  the  complaint 
The  complaint  further  showed,  that  Charles  M.  Pond,  an 
infant,  one  of  the  grandchildren  of  the  testator,  now  presump- 
tively entitled  to  a  share  in  the  division  of  the  testator's  gen- 
eral residuary  estate  under  the  20th  section  of  the  will,  if  the 
residuary  devise  and  bequest  contained  in  that  section  is  valid, 
had,  by  John  G.  Yose,  his  guardian,  lately  cotamenoed  an  ac- 
tion against  the  plaintiff  as  such  executrix,  and  others,  in 
which  action  it  was,  among  other  things,  stated  and  insisted 
in  substance,  that  some  of  the  legacies  and  bequests  in  the 
said  will  are  invalid,  but  without  specifying  which  of  them 
are  so  invalid ;  that  receivers  had  been  appointed  in  that  suit 
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of  all  the  rents,  income,  proceeds  and  profits  of  all  the  real 
estate  within  this  state  whereof  the  said  Anson  G.  Phelps 
died  seised  and  possessed  remaining  unsold,  except  the  home- 
stead, which  was  specifically  devised  to  his  widow,  and  is  now 
in  her  possession,  and  of  the  interest  and  income  arising  from 
the  proceeds  of  the  real  estate  which  had  been  Bold  and  disposed 
of  under  the  power  in  trust  contained  in  the  will,  with  the 
usual  powers  and  duties  of  receivers  in  like  cases ;  and  the 
said  suit  was  still  pending  and  undetermined.  The  plaintiff 
was  therefore  advised  that  she  could  not,  with  safety  to  herself 
and  to  the  rights  and  interests  of  others,  proceed  and  com- 
plete the  execution  of  her  trust  as  executrix  of  the  said  will, 
without  the  aid  and  protection  of  this  court  in  giving  a  judi- 
cial construction  to  the  several  provisions  of  the  will  and  of 
the  said  notes,  letters  and  papers,  so  far  as  questions  have 
arisen  or  may  arise  thereon.  She  claimed  that  all  the  legacies, 
bequests  and  devises  in  the  will  were  valid,  and  that  the  said 
several  notes  to  the  testator's  danghters,  and  the  note  and  let- 
ter, testamentary  paper,  or  instrument  in  writing,  given  by 
the  testator  to  his  son,  were  also  valid,  and  that  all  the  said 
notes  ought  to  be  paid  out  of  the  testator's  personal  estate ; 
and  she  prayed  that  this  court  would,  by  its  decision,  decree  or 
judgment,  decide  and  declare  the  proper  construction  of  the 
will,  and  other  matters  in  reference  to  which  such  questions 
had  arisen,  and  give  proper  directions  in  reference  thereto, 
and  so  as  to  enable  her  to  execute  her  trust  properly  and  with 
safety.  And  that  proper  accounts  might  be  taken  from  time 
to  time  of  the  estate  of  the  testator  which  had  come  or  might 
come  to  her  hands,  and  of  her  administration  of  the  estate, 
and  between  her  and  the  legatees,  and  the  devisees,  and  the 
next  of  kin  of  the  testator.    And  for  general  relief. 

The  defendant,  Anson  Gk  Phelps,  jun.,  put  in  an  answer 
admitting  most  of  the  facts  stated  in  the  complaint ;  insisting 
upon  the  validity  of  the  note,  testamentary  paper,  or  instru- 
ment in  writing  for  $100,000,  given  to  him  by  the  testator; 
and  joining  in  the  prayer  of  the  plaintiff^  for  a  judicial  con- 
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struction  of  the  wilL  Separate  answers  were  pat  in  by  the 
other  defendants,  submitting  their  rights  to  the  protection  of 
the  court  The  action  was  brought  to  a  hearing,  upon  the 
pleadings  and  proofs,  at  a  special  term  held  by  Justice 
Clerks;  who  subsequently  made  the  decree  appealed  from. 

Marshall  S.  Bidwett,  for  the  respondent  Olivia  Phelps,  and 
the  appellant  Anson  G.  Phelps. 

R  F.  Butter,  for  the  infant  defendants  Olivia  P.  James  &a 
and  for  Mrs.  James. 

M.  Porter,  for  the  appellants  Pond  and  wife. 

&  H.  Owen,  for  the  infant  defendants,  Chas.  M.  Pond  &a 

Wright  &  MerriAew,  for  the  appellants  B.  B.  Atterbury 
and  wife. 

Charles  Edwards,  for  the  infant  defendants,  the  Atterburys, 

Sutherland,  J.  This  case  calls  for  the  construction  of  the 
will  of  Anson  G.  Phelps,  sen.,  deceased,  late  merchant  of  the 
city  of  New  York;  who  died  on  the  30th  November,  1863, 
leaving  a  widow  and  five  children,  Anson  G.  Phelps,  jun.  Mrs. 
Dodge,  Mrs.  Pond,  Mrs.  Stokes,  Mrs.  Atterbury,  and  twenty- 
two  grandchildren,  him  surviving.  Three  of  these  grandchil- 
dren were  children  of  a  deceased  daughter,  Mrs.  James ;  the 
other  grandchildren  were  children  of  the  four  daughters  be* 
fore  named.  After  the  testator's  death,  and  before  the  con** 
mencement  of  this  action,  two  more  grandchildren  were  born. 
All  the  grandchildren,  excepting  three,  were  minors  when  the 
action  was  commenced.  The  testator  died  seised  and  possessed 
of  real  and  personal  estate  of  the  value  of  about  two  millions, 
exclusive  of  the  homestead  devised  to  his  widow ;  his  real 
estate,  exclusive  of  the  homestead,  having  been  valued  at 
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$1,069,650,  subject  to  mortgages  to  about  the  amount  of 
#254,000;  and  his  personal  property  inventoried  at  $999,- 
867.19.  The  greater  part  of  the  real  estate  was  in  the  city  of 
New  York ;  the  remainder  in  Connecticut,  Pennsylvania,  In- 
diana and  Missouri  In  addition  to  bonds  and  mortgages,  to 
the  amount  of  about  $254,000,  all  executed  by  himself,  the 
testator  was  individually  indebted  at  the  time  of  his  death, 
exclusive  of  the  notes  to  his  children,  to  about  the  amount  of 
$47,000.  The  net  annual  rent  of  his  real  estate,  in  the  city 
of  New  York,  was  about  $24,500,  and  in  Connecticut  $9,500 ; 
total  $34,000.  The  testator  by  his  will,  which  is  dated  the 
24th  March,  1852,  appointed  his  wife  executrix,  and  his  son 
Anson  Gk  and  his  son-in-law  William  E.  Dodge  executoro. 
The  executrix  has  alone  qualified ;  the  executors  have  neither 
qualified  nor  renounced.  The  executrix  has  sold  to  the  sur- 
vivors of  the  firm  of  Phelps,  Dodge  &  Co.,  of  which  firm  the 
testator  was  a  member  at  the  time  of  his  death,  all  the  interest 
of  the  testator  in  the  assets  of  the  firm  for  $689,569.83.  The 
partnership  property  consisted  both  of  real  and  personal  prop- 
erty ;  the  legal  title  to  which  property  had  been  vested  in  all 
of  the  copartners  in  fee  as  joint  tenants,  and  not  as  tenants  in 
common,  for  the  sole  purpose  of  giving  to  the  surviving  mem- 
bers of  the  firm,  upon  the  death  of  any  of  them,  the  legal  title 
and  power  of  selling  for  the  benefit  of  all  the  copartners  and 
their  representatives.  The  executrix  has,  under  the  will,  sold 
other  portions  of  the  real  estate,  and  was  continuing  to  do  so 
until  restrained  by  injunction.  The  widow  has  elected  to  take 
the  provisions  made  for  her  in  the  will  in  lieu  of  dower.  To 
provide  for  her  annuity  of  $5,000,  she  has,  as  executrix,  set 
apart  bonds  and  mortgages  and  other  securities  to  the  amount 
of  $104,100,  and  yielding  an  annual  interest  of  $7,325.50. 
These  bonds  and  mortgages,  &c,  are  in  her  owh  hands.  Some 
portion  of  the  $254,000  of  mortgages  Was  on  real  estate  not 
in  this  state. 

In  construing  this  will,  the  first  question  is  whether  the 
real  estate  of  the  testator  is  to  be  considered  as  converted  into 
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money  under  the  power  of  sale  contained  in  the  wilL  In  the 
first  section  of  the  will,  immediately  after  appointing  his  ex- 
ecutrix and  executors,  the  testator  says :  "And  I  do  hereby 
fully  authorize  and  empower  them,  (the  executrix  and  execu- 
tors,) or  such  one  or  more  of  them  as  may  prove  this  my  will, 
and  the  survivors  and  survivor  of  them,  to  sell  and  convert 
into  money  all  my  estate,  real  and  personal,  whatsoever  and 
wheresoever,  (except  my  present  homestead  and  lands  herein- 
after devised  to  my  wife,)  and  either  at  public  or  private  sale, 
and  upon  such  terms  as  they  may  think  most  conducive  to 
the  interest  of  my  estate ;  and  to  make,  execute  and  deliver 
good  and  sufficient  deeds  and  conveyances  therefor  to  the  pur- 
chasers thereof"  The  power  of  sale  and  of  conveyance,  it  is 
seen,  is  as  full  as  it  well  could  be  drawn.  This  power  is  given, 
before  any  devise  or  bequest  is  made,  and  appears  to  have  been 
the  first  thing  thought  of  after  the  appointment  of  his  execu- 
trix and  executors. 

I  think  that  in  construing  and  giving  effect  to  the  will  this 
power  must  be  considered  as  having  been  exercised,  and  the 
real  estate  all  converted  into  money.  From  the  whole  will  it 
appears  to  have  been  the  intention  of  the  testator  to  have  this 
done.  The  most  important  purposes  and  provisions  of  the 
will  appear  to  me  to  call  for  this  conversion.  Indeed,  I  do 
not  see  how  the  evident  intention  of  the  testator  as  to  the 
final  disposition  of  his  residuary  estate,  the  payment  of  the 
contingent  legacies,  and  even  the  payment  of  some  of  the 
vested  legacies,  can  be  carried  out  without  it  There  is  no 
express  direction  in  the  will  to  sell ;  but  as  the  execution  of 
the  power  to  sell  is  not  made  expressly  to  depend  on  the  will 
of  the  executors,  it  is  therefore  imperative.  (1 R.  8. 734,  §  96.) 
After  the  devise  of  the  homestead  to  his  wife,  in  the  second 
article  of  the  will,  the  word  devise  is  not  found  until  we  come 
to  the  residuary  clause.  The  testator  died  seised  of  real  estate, 
exclusive  of  the  homestead,  worth  a  million ;  and  yet  there  is 
not  a  specific  devise  in  the  whole  will  of  any  part  of  it,  and 
not  a  word  referring  to  it  as  distinguished  from  the  personal, 


140  OASES  IN  THE  SUPREME  COURT. 

Phelps  v.  Phelps. 

in  the  whole  will,  except  in  the  first  article,  in  giving  the  ex- 
ecutors the  power  of  sale,  and  in  the  residuary  clause,  where 
the  word  devise  is  used.  In  the  third  article,  after  the  devise 
and  bequest  of  the  homestead,  and  household  furniture,  plate, 
books,  &<x,  to  his  wife,  the  testator  by  the  fourth  article  gives 
to  his  wife  an  annuity  of  $5000,  and  directs  his  executors 
"to  invest,  as  a  separate  fund,  in  such  securites  as  they  may 
judge  most  expedient,  a  sum  sufficient  to  yield  that  amount 
annually/'  &c.  There  is  no  other  separate  investment  of  any 
other  part  or  portion  of  the  estate  directed,  but  the  whole 
residue  and  bulk  of  the  estate,  real  and  personal,  with  the 
rents,  issues  and  income  thereof,  in  the  absence  of  any  express 
devise  to  the  executors,  or  to  any  one  else,  is  left  to  go,  until, 
and  as  the  legacies  are  paid,  or  provision  is  made  for  their 
payment  as  the  will  directs,  and  until  the  residuary  clause 
takes  effect  by  the  vesting  of  the  residuary  estate  absolutely 
in  possession  in  the  residuary  devisees  or  legatees,  under  it, 
where  the  law,  or  reasonable  implications  of  the  intention  and 
purposes  of  the  testator,  derived  from  the  several  express  pro- 
visions of  the  will,  and  its  general  scope  and  scheme,  will  carry 
it  Now,  by  law  the  personal  property  goes  to  the  executors 
without  any  express  direction ;  but  where  did  his  real  estate 
with  its  rents,  issues  and  profits  go  on  the  testator's  death  ? 
Who  was  to  have  the  possession  and  use  of  the  same  until  the 
legacies  were  paid  or  provided  for  by  the  executors,  and  until  the 
residuary  estate  should  vest  absolutely  in  possession  under  the 
will  ?  From  the  express  provisions,  what  are  we  to  infer  was 
the  testator's  intention  in  relation  thereto  ?  After  separating 
and  setting  aside  the  fund  for  the  use  of  his  wife,  for  life,  and 
after  giving  away,  absolutely  or  contingently,  out  of  the  remain- 
der  and  bulk  of  his  estate,  $1,200,000  in  legacies,  the  residu- 
ary clause  is,  "after  paying  and  satisfying,  or  providing  for 
the  payment,  of  all  the  legacies  and  bequests  hereinabove  men- 
tioned, in  full,  then  as  to  all  the  rest,  residue  and  remainder 
of  my  estate  whatsoever  and  wheresoever  the  same  may  be,  I 
give,  devise  and  bequeath  the  same  to  my  children  and  grand- 
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children,  as  follows :  I  order  and  direct  the  same  to  be  divided 
into  as  many  shares  as  I  shall  have  children  and  grandchildren 
]iyingRttheendo/tenyear8B.{teTmjdeceeL6e,provi(kdtheLtmj 
son  Anson  G.  Phelps,  and  my  son-in-law  Wm.  E.  Dodge,  shall 
either  of  them  be  living  at  that  time.  But  if  before  the  expira- 
tion of  ten  years  from  my  death,  my  son  Anson  G.  Phelps  and 
my  son-in-law  Wm.  E.  Dodge,  shall  both  happen  to  die,  then  at 
the  decease  of  the  survivor  of  them  I  order  and  direct  my  residu- 
ary estate  to  be  divided  into  as  many  shares  as  I  shall  have  chil- 
dren and  grandchildren  living  at  the  time  of  the  decease  of  such 
survivor,  it  being  my  intention  that  each  child  and  grandchild 
receive  one  equal  share  of  my  residuary  estate  upon  such  division 
as  aforesaid,  as  soon  thereafter  as  can  conveniently  be  done." 
Now  it  is  very  clear,  that  the  testator  intended  to  dispose 
of  all  his  estate  by  his  will ;  he  does  expressly  devise  and  be* 
queath  it  all — the  residue,  after  the  payment  or  provision  for 
the  payment  of  all  the  legacies,  and  subject  to  such  payment 
or  provision.  The  postponement  of  the  residuary  devise  and 
bequest  until  after  the  payment  or  provision  for  the  payment 
of  all  the  legacies ;  the  contingency  as  to  the  time  of  the  di- 
vision of  the  residue  among  the  children  and  grandchildren 
then  living ;  the  division  itself  by  the  executors ;  the  careful 
postponement  of  the  payment  of  the  large  vested,  absolute 
legacies  to  the  religious  and  charitable  corporations  and  socie- 
ties ;  their  payment  in  annual  installments ;  the  postponement 
of  the  payment  of  the  vested  legacies  to  the  grandchildren,  of 
|15,000  each,  in  the  seventh  and  eighth  articles  of  the  will, 
until  they  severally  arrive  at  the  age  of  twenty-one ;  the  fact  that 
the  vesting  of  the  contingent  executory  legacies  of  $100,000  to 
each  of  his  children  in  the  ninth  article,  is  made  to  depend  as 
to  the  time  of  their  vesting  absolutely,  upon  the  same  contin- 
gency, as  the  time  of  the  division  of  the  residuary  estate 
among  the  children  and  grandchildren ;  the  fact  that  this  con- 
tingency might  occur  within  a  month  or  ten  days  after  the 
testator's  death,  and  if  so,  that  then  the  $1,200,000,  given  in 
legacies,  must  be  paid,  or  the  payment  of  them  provided  for 
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by  the  executors  out  of  the  personal  property,  ^diminished  by 
the  fund  set  apart  for  the  widow,  and  the  simple  contract  debts 
of  the  testator,  and  out  of  the  real  estate,  diminished  by  the 
$250,000  of  mortgages ;  and  that  then,  also>  the  residue  of 
the  whole  estate  must  be  divided  by  the  executors  among  the 
children  and  grandchildren ;  the  fact  that  the  residuary  clause 
does  not  vest  the  residuary  estate  in  the  children  and  grand- 
children living  at  the  testator's  death,  on  his  death,  (as  I  shall 
presently  show,)  but  that  the  devise  and  bequest  in  that 
clause  is  executory,  and  by  it  the  residuary  estate  cannot  vest, 
until  the  end  of  ten  years  from  the  testator's  death,  unless  the 
life  nominees,  Anson  G.  Phelps,  jun.  and  William  E.  Dodge, 
both  die  sooner;  all  these  facto  and  circumstances  show — the 
whole  scheme  of  the  will  shows — that  the  testator  did  not  in- 
tend that  his  real  estate  should  go  to  his  heirs  at  law,  with  its 
rents  and  profits,  subject  to  be  divested  at  the  end  of  ten 
years,  or  on  the  death  of  the  life  nominees,  if  they  die  before, 
in  favor  of  the  residuary  devisees ;  but  that  he  intended  his 
whole  estate,  real,  with  its  rents  and  profits,  or  its  proceeds, 
as  well  as  personal,  except  the  homestead,  furniture  &c.?  spe- 
cifically devised  to  his  wife,  to  go  into  the  hands  of  his  execu- 
tors ;  and  that  they,  after  investing  separately  out  of  the  same 
the  fund  for  the  widow's  annuity,  and  paying  out  of  the  same 
the  trifling  amount  of  legacies  payable  immediately,  and  the  tes- 
tator's debts,  should  hold  the  residue  in  bulk,  in  trust,  to  pay 
or  provide  for  the  payment  of  the  contingent  and  postponed 
legacies,  and  to  make  the  division  of  the  final  residue  under 
the  residuary  clause.  As  the  expectant  estates  and  interests 
of  the  children  and  grandchildren  in  the  residuary  estate,  cre- 
ated by  the  residuary  clause,  cannot  properly  be  called  limit- 
ations, on  a  previous  term,  nor  even  limitations  without  a 
previous  term,  of  any  particular  parcel  of  real  estate  or  fund, 
but  are  executory  devises  and  bequests  of  an  undefined  residue 
of  the  bulk  of  the  estate  to  be  kept  together  by  the  executors 
in  trust  until  the  residuary  clause  takes  effect ;  and  then,  (the 
bulk  of  the  estate,  and  not  the  residue,)  to  be  divided,  and 
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one  part  of  it  taken  by  the  executors  to  pay  or  to  provide  for 
the  payment  of  all  the  legacies,  and  the  other  part  and  residue 
to  be  divided  by  the  executors,  at  the  same  precise  time,  among 
the  children  and  grandchildren  under  the  residuary  clause ; 
the  whole  trust  closing  when  this  division  of  the  bulk  of  the 
estate,  and  of  the  residue  among  the  children  and  grandchil- 
dren takes  place ;  I  think  the  provision  of  the  revised  statutes, 
(1  J2.  S.  726,  §  40,)  that  "  When,  in  consequence  of  a  valid 
limitation  of  an  expectant  estate,  there  shall  be  a  suspense  of 
the  power  of  alienation,  or  of  the  ownership,  during  the  con- 
tinuance of  which  the  rents  and  profits  shall  be  undisposed  of, 
and  no  valid  direction  for  their  accumulation  is  given,  such 
rents  and  profits  shall  belong  to  the  persons  presumptively 
entitled  to  the  next  eventual  estate,"  has  no  application  here ; 
even  admitting  these  expectant  estates  to  be  valid,  and  the 
suspense  of  the  power  of  alienation  to  arise  from  the  creation 
of  these  expectant  estates,  and  not  from  the  trust ;  and  that 
this  section  applies  to  contingent  future  estates  as  well  as  to 
vested  future  estates.  Now,  as  it  is  very  clear,  from  the  whole 
will,  that  the  testator  intended  his  executors  to  take  his  whole 
estate,  real,  as  well  as  personal,  and  the  rent*  and  income 
thereof ;  and  as  it  is  very  natural  and  reasonable,  and  the  tes- 
tator probably  intended,  that,  taking  it,  they  should  firet 
apply  the  rents  and  income  to  the  payment  of  the  legacies,  and 
thus  increase  the  dividend  of  the  residuary  estate ;  and  as  an 
express  devise  to  the  executors,  of  the  real  estate,  to  receive 
the  rents,  issues  and  profits  thereof  in  trust,  to  apply  the  same 
towards  the  payment  of  the  legacies  would  have  been  illegal, 
and  the  trust  void ;  (Hawley  v.  James,  16  Wend.  61, 144, 
opinion  of  Bronson,  J.;)  and  as  there  is  a  full  express  power 
in  the  will  to  the  executors  to  sell  and  convey  all  his  real 
estate ;  I  think  the  will  of  the  testator  should  be  carried  out 
and  executed  in  all  its  parts,  if  it  can  be,  by  considering  the 
power  of  sale  exercised,  and  the  real  estate  of  the  testator  con- 
verted into  money.  It  is  the  duty  of  the  court  to  consider 
the  real  estate  of  the  testator  converted  immediately  into  money, 
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under  the  full  power  of  sale,  if  by  bo  doing  the  will  can  be 
carried  into  effect.  (Van  Vechten  v.  Van  Veghten,  8  Paige, 
104  Haxtun  v.  (7or*e,  2  Aw*.  CA.  519.)  The  conversion  of 
the  whole  real  estate  into  money  involves  the  payment  or  dis- 
position of  the  $250,000  of  mortgages. 

Looking,  then,  upon  the  real  estate  as  converted  into  money, 
and  the  money  in  the  hands  of  the  executor,  in  trust,  for  the 
purposes  of  the  will,  the  second  question  is,  whether  the  effect- 
ing these  purposes  may  involve  the  unlawful  suspension  of 
the  power  of  the  absolute  disposition  of  this  money,  or  of  any 
part  of  it ;  or  necessarily  involves  an  unlawful  accumulation 
of  its  interest,  or  of  any  part  of  it  ?  In  the  examination  of 
this  question  the  first  thing  to  be  looked  at  is  the  residuary 
clause,  as  furnishing  the  key  to  the  whole  wilL  Is  the  devise 
and  bequest  by  the  residuary  clause  a  devise  and  bequest  of 
the  residue  to  the  children  and  grandchildren  living  at  the 
death  of  the  testator  absolutely ;  giving  them  a  vested  estate 
and  interest  in  the  residue  on  his  death,  liable  to  be  divested 
in  favor  of  the  survivors  as  they  severally  might  die  before  the 
time  for  the  actual  division  of  the  residue,  and  to  open  and 
let  in  after-born  grandchildren ;  or  is  the  devise  and  bequest 
to  such  of  the  testator's  children  and  grandchildren  living  at 
his  death  or  born  afterwards  as  shall  be  living  at  the  end  of 
ten  years,  or  at  the  death  of  the  survivor  of  the  two  life  nom- 
inees if  they  both  should  die  before  the  expiration  of  the  ten 
years  ?  Is  the  expectant  estate  or  interest  of  the  testator's  chil- 
dren and  grandchildren  now  living,  in  the  residuary  estate, 
vested;  or  is  it  contingent,  depending  for  its  vesting  upon 
their  living  until  the  end  of  ten  years,  or  until  the  event  hap- 
pens upon  which  the  residue  is  to  be  divided  sooner  ?  And 
here  let  me  remark,  that  if  this  expectant  estate  were  limited 
as  a  remainder,  the  question  would  be  precisely  the  same 
whether  you  call  the  whole  residue  money  or  land.  Previous 
to  the  revised  statutes  money  as  well  as  any  other  chattel 
could  be  limited  over  after  a  term,  by  way  of  remainder, 
(2  Kent,  6th  ed.  352  353;  Moffat  v.  Strong,  10  John.  12; 
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Westcott  v.  Cady>  5  John.  Oh.  334,)  and  by  the  revised  stat- 
utes, (1  R.  8.  773,  §  2,)  "limitations  of  future  or  contingent 
interests  in  personal  property,  are  made  subject  to  the  rules 
prescribed  therein,  in  relation  to  future  estates  in  lands." 
Now  I  concede,  that  if  the  future  interests  in  the  residuary 
estate  created  by  the  residuary  clause  were  interests  in  a  par- 
ticular fund,  which  had  been  previously  set  apart,  and  the  use 
of  it  previously  given  for  a  particular  term,  like  the  widow's 
fund  for  life,  then  these  interests  might  be  considered  limited 
as  remainders ;  and  then  they  might  be  vested ;  certainly  the 
liability  to  be  divested  by  death,  in  favor  of  the  survivors,  and 
to  open  and  let  in  after-born  grandchildren,  would  not  have 
prevented  their  vesting  on  the  death  of  the  testator,  in  the 
children  and  grandchildren  then  living.  The  liability  to  de- 
feasance by  condition  subsequent  cannot  prevent  an  estate 
from  vesting.  Such  defeasance  and  consequent  revesting  in 
some  other,  is  an  aliertation.  But  as  the  residuary  bequest  in 
this  case,  looking  upon  the  whole  estate  as  converted  into 
money,  is  a  bequest  of  an  indefinite  residue  of  the  bulk  of  the 
estate,  previously  and  up  to  the  very  instant  of  the  bequest 
taking  effect,  kept  together  in  trust,  without  any  previously 
limited  term  or  use  of  such  residue  as  a  distinct  separate  fund, 
such  bequest  cannot  be  considered,  and  cannot  take  effect,  as 
a  remainder. 

The  simple  question,  then,  is  as  to  the  intention  of  the 
testator ; — did  he  intend  to  give  the  residuary  estate  to  his 
children  and  grandchildren  living  at  the  time  of  his  death, 
absolutely,  subject  to  be  divested  &c,  to  be  paid  at  the  end  of 
ten  years,  or  sooner,  if  the  life  nominees  both  died  before ;  or 
did  he  intend  to  give  it  only  to  such  children  and  grandchil- 
dren as  should  be  living  when  the  residue  should  be  divided  ? 
I  think  the  latter ;  and  that,  consequently,  the  legacies  are 
executory  and  contingent. 

The  legacy  of  $100,000  to  each  of  his  children  in  the  ninth 
article,  is  clearly  contingent.  The  bequest  is,  unto  each  of  my 
children  who  shall  be  living  at  the  end  of  ten  years,  &c.  Then 
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three  legacies  of  $100,000  each  are  given  to  three  religions 
societies  or  corporations,  payable  severally  in  ten  annual  in- 
stallments of  $10,000  each,  the  first  installments  payable  three, 
five  and  seven  years  after  the  testator's  death ;  thus  postpon- 
ing the  payment  of  the  last  installments  thirteen,  fifteen  and 
seventeen  years.  Now,  the  words  of  the  residuary  clause  are : 
"  After  paying  and  satisfying  or  providing  for  the  payment  of 
all  the  legacies  and  bequests  hereinabove  mentioned,  in  full, 
then  as  to  the  residue  &c,  I  give,  devise  and  bequeath  the 
same  to  my  children  and  grandchildren  as  follows/'  &c.  The 
devise  and  bequest  by  its  very  terms  is  not  a  present  but  a 
future  devise  and  bequest.  It  is  not  a  devise  and  bequest  of 
the  residue,  after  paying  &c,  the  before  mentioned  legacies ; 
but  after  paying  them  &c.,  a  devise  &c,  of  the  residue.  But 
how  is  the  residue  to  be  divided,  and  between  what  children 
and  grandchildren  ?  The  will  is,  "  I  order  and  direct  the  same 
to  be  divided  into  as  many  shares  as  I  "shall  have  children  and 
grandchildren  living  at  the  end  of  ten  years"  The  bequest 
of  the  legacies  of  $100,000  each  in  the  ninth  article,  is  not  to 
each  of  his  children,  but  to  each  of  his  children  who  shall  be 
living  at  the  end  of  ten  years  after  his  decease,  &c.  Although 
there  are  words  of  present  gift,  yet  the  objects  of  the  gift  can- 
not be  ascertained  until  the  end  of  ten  years,  or  the  event 
happen  upon  which  these  legacies  and  the  residuary  bequests 
are  all  to  be  paid,  or  their  payment  provided  for,  sooner,  and 
at  the  same  time.  Although  in  the  residuary  clause  there  are 
words  of  present  gift  in  addition  to  the  direction  to  divide, 
yet  I  think  the  testator  intended  to  give  to  such  children  and 
grandchildren  as  should  be  living  at  the  time  the  division  of 
the  residue  should  take  place. 

If  there  was  any  direction  in  the  will  that  the  income  or 
interest  of  a  portion  of  the  estate  should  be  paid  to  or  applied 
or  accumulated  for  the  benefit  of,  the  children  and  grandchil- 
dren of  the  testator,  living  at  the  time  of  his  death,  until  the 
legacies  in  the  ninth  article  should  be  paid,  and  the  residuary 
estate  should  be  divided,  that  would  be  a  circumstance  to 
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show  that  he  intended  to  give  to  his  children  and  grandchildren 
living  at  his  death,  absolutely.  (2  Williamtf  JSx'rs9  1059, 
1061,  1066,  7,  and  cases  there  cited.)  The  law  favors  the 
vesting  of  legacies,  hut  the  law  cannot  vest  them  against 
the  words  and  plain  intention  of  the  testator. 

The  vesting  of  the  residuary  interests,  and  of  the  legacies 
given  by  the  ninth  article,  is  contingent.  This  contingency 
and  the  provision  to  be  made  for  the  payment  of  the  postponed 
vested  legacies,  calls  for  the  trust,  and  the  trust  supports  the 
contingent  legacies  and  the  contingent  future  residuary  inter- 
ests. Now  it  is  plain,  that  between  the  two,  the  trust  and  this 
contingency,  there  is  a  suspension  of  the  power  of  the  absolute 
disposition  of  the  bulk  of  the  estate,  and  that  there  was  in- 
tended to  be.  The  testator  intended  the  income  of  his  estate 
to  be  applied  to  the  payment  of  the  installments  of  his  char- 
itable legacies,  as  they  should  fall  due,  and  of  the  vested  lega- 
cies given  to  his  grandchildren,  as  they  severally  arrived  at  the 
age  of  twenty-one,  and  thus  make  his  estate  work  in  the  hands 
of  the  trustees  after  his  death,  to  increase  the  residuary  divi- 
dend. The  scheme  involves  the  keeping  of  the  bulk  of  the 
estate  together,  undisposed  of,  until  the  event  or  the  time  occurs, 
when  the  residuary  estate  is  to  be  divided,  the  contingent  leg- 
acies paid,  the  others  provided  for,  and  the  trust  closed.  It 
is  immaterial,  whether  the  restraint  upon  alienation  is  caused 
by  the  contingent  future  interest,  or  the  trust,  or  both.  During 
the  trust,  and  until  these  contingent  future  interests  vest,  the 
absolute  disposition  of  a  great  part  of  the  estate  is  suspended. 
The  important  question  is  whether  this  suspension  is  unlawful. 
It  must  cease  during  the  continuance,  or  at  the  expiration  of 
two  lives,  or  it  is  unlawful.  It  is  evident,  that  the  suspension 
cannot  continue  longer  in  this  case. 

By  the  residuary  clause,  the  residuary  estate  is  to  be  divided 
by  the  executors  among  the  children  and  grandchildren,  on  the 
death  of  the  survivor  of  the  two  life  nominees,  if  they  both  die 
before  the  expiration  of  ten  years,  or  at  the  expiration  of  ten 
years.     Of  course,  this  division  must  take  place,  either  at  the 
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expiration  of  the  two  lives,  or  within  the  continuance  of  at 
least  one  of  the  lives.  If  the  division  is  postponed  ten  years, 
one  of  the  lives  must  be  living;  if  the  division  takes  place 
sooner,  it  must  be  at  the  expiration  of  the  surviving  life.  I 
do  not  see  that  it  makes  any  difference  that  Anson  G-.  Phelps, 
jun.,  one  of  the  life  nominees,  is  also  one  of  the  expectant  re- 
siduary legatees.  By  the  statute,  the  life  nominees  may  or 
may  not  be  irrespective  of  the  estate.  It  is  true,  all  his  sisters 
and  all  the  grandchildren  might  die  before  the  expiration  of 
the  ten  years,  leaving  him  the  expectant  of  the  whole  residu- 
ary estate ;  but  if  he  lived  to  the  end  of  the  ten  years,  it 
would  vest  absolutely  in  him,  and,  if  he  died  before,  it 
would  vest  absolutely  under  the  statute  of  distributions  or  of 
descents ;  and  so,  in  any  event,  the  residuary  estate  must  vest 
absolutely  and  the  trust  close,  at  the  expiration  of  the  two 
lives,  or  during  the  continuance  of  one  of  them. 

It  follows,  that  no  direction  or  provision  of  the  will  is  void 
as  involving  an  illegal  restraint  of  the  absolute  alienation  of 
any  part  of  the  estate,  unless  it  is  the  bequest  over  of  the 
widow's  fund  on  her  death,  by  the  21st  article.  This  fund 
cannot  fall  into  the  bulk  of  the  estate  and  form  a  portion  of 
the  residue,  if  the  widow  dies  before  the  division  of  the  residue ; 
for  then  its  absolute  alienation  might  be  suspended  for  three 
lives.  If  the  widow  should  die  before  either  of  the  residuary 
life  nominees,  and  her  fund  should  fall  into  the  bulk  of  the 
estate  and  be  divided  before  the  end  of  the  ten  years  on  the 
death  of  the  survivor  of  the  life  nominees,  under  the  residuary 
clause,  the  alienation  of  the  fund  would  have  been  suspended 
for  three  lives.  But  I  do  not  see  why  the  limitation  over  of 
this  fund  to  the  children  and  grandchildren  living  at  the  de- 
cease of  the  widow  in  case  she  dies  after  the  division  of  the 
residue,  is  not  valid.  This  limitation  is  contingent  and  may 
never  take  effect ;  but  if  it  does  take  effect  the  alienation 
cannot  thereby  be  suspended  longer  than  one  life;  it  must 
take  effect  absolutely  on  her  death.  Keject  the  first  limitation 
over  of  the  fund  in  case  of  her  death  before  the  division  of  the 
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residue  as  unlawful,  and  you  have  a  second  good  limitation 
over,  nowise  affected  by  the  firat. 

On  the  death  of  the  widow,  therefore,  this  fund  will  go  and 
vest  absolutely  either  in  the  children  and  grandchildren  under 
the  second  limitation  in  the  21st  article ;  or  it  will  go,  as  un- 
disposed of  by  the  testator,  after  the  widow's  death,  to  his 
next  of  kin,  under  the  statute  for  the  distribution  of  intestates' 
estates ;  but  as  in  any  event  it  cannot  vest  absolutely  in  pos- 
session either  in  the  children  and  grandchildren  under  the 
second  limitation  of  the  21st  article,  or  in  the  next  of  kin  as 
undisposed  of,  until  the  widow's  death;  she  having  a  good 
life  use  of  the  whole  of  the  fund ;  it  is  impossible  that  the 
widow  has,  or  can  ever  have,  any  other  right  or  interest  in 
this  fund,  than  her  life  use.  It  would  certainly  be  very  extra- 
ordinary, if  the  widow  was  entitled  to  a  share  of  a  remainder 
(for  it  is  the  remainder  and  not  the  reversion  that  is  undis- 
posed of  absolutely)  limited  on  her  own  life. 

Having  considered  the  objections  to  the  will,  founded  on 
the  supposed  unlawful  restraint  of  the  right  of  absolute  alien- 
ation, let  us  now  consider  the  other  principal  objection,  that 
it  involves  necessarily  an  unlawful  accumulation  of  the  interest, 
rents  and  income  of  the  estate. 

If  the  carrying  out  of  the  will  requires  an  accumulation  of 
the  interest,  &c.,  it  must  be  unlawful,  for  such  accumulation 
would  not  be  for  the  benefit  of  minors  exclusively ;  and  the 
accumulation  which  might  be  lawful  for  the  benefit  of  the 
minors  exclusively,  cannot  be  separated  from  the  accumulation 
for  the  benefit  of  others,  which  would  be  unlawful  Now 
looking  at  the  whole  estate  as  converted  into  money,  and  in 
the  hands  of  the  executrix  at  the  death  of  the  testator ;  and 
after  the  payment  of  the  debts  and  the  small  legacies  payable 
immediately,  at  the  residue  as  invested  for  the  purposes  of 
the  will  and  its  trusts ;  I  know  of  no  rule  of  law  which  would 
prevent  the  application  of  the  interest  and  income  first  to  the 
payment  of  the  legacies  as  they  should  become  payable ;  and 
if  so  applied,  I  cannot  say  from  the  pleadings  and  proofs  in 


150  OASES  IN  THE  SUPREME  COURT. 

Phelps  v.  Phelps. 

this  case,  that  there  must  be  any  accumulation.  $300,000 
of  the  estate  has  gone,  or  must  go,  to  pay  the  debts  of  the 
testator ;  and  the  proofs  do  not  disclose  the  ages  of  the  twenty- 
two  grandchildren,  living  at  the  testator's  decease,  who  are 
each  to  have  legacies  to  the  amount  of  $15,000  paid  to  them 
as  they  arrive  severally  at  the  age  of  twenty-one.  Who  can 
say,  how  soon  the  whole  trust  will  terminate,  when  all  the 
legacies  are  to  be  paid  or  to  be  provided  for,  and  the  residu- 
ary estate  is  to  be  divided,  by  the  death  of  the  survivor  of  the 
two  life  nominees  ? 

Whether  the  whole  estate  is  to  be  considered  as  converted 
into  money  or  not,  I  cannot  say  that  there  need  be  any  accu- 
mulation. There  is  in  the  will  no  direction  for  an  accumula- 
tion. If  there  was,  that  would  be  void.  There  being  no  di- 
rection for  accumulation,  the  court  must  see  that  some  pro- 
vision or  direction  in  the  will  necessarily  involves  an  unlawful 
accumulation,  before  they  can  declare  the  will,  or  any  part  of 
it,  void  for  that  cause.  I  think  there  is  no  unlawful  restraint 
upon  alienation,  nor  any  unlawful  accumulation  directed  or 
involved,  in  the  provisions  of  the  will,  and  that  the  whole  will 
is  valid,  (except  the  first  of  the  alternative  limitations  over  of 
the  widow's  fund  in  the  21st  article  as  aforesaid,)  and  (with 
that  exception)  should  be  carried  into  effect,  so  far  as  any  ob- 
jections have  been  made  to  it  by  any  of  the  parties  on  those 
grounds. 

As  to  the  religious  and  charitable  legacies,  I  think  they  all 
come  within  Owens  v.  The  Missionary  Society  M.  E.  Church, 
(14  New  York  B.  380,)  and  are  valid ;  except  the  conditional 
one  of  $50,000  for  erecting  and  founding  a  college  in  Liberia, 
Africa.  All  the  other  charitable  legacies  are  given  to  corpora- 
tions, capable  of  taking,  or  to  trustees  capable  of  administering 
the  charities ;  and  the  charity,  or  object  of  the  other  charitable 
legacies  is  sufficiently  plain  and  distinct.  If  the  legacies  given 
in  the  12th,  18th  and  19th  articles  of  the  will,  should  be  con- 
sidered as  given  to  the  treasurer  of  the  "American  Home 
Missionary  Society/'  to  the  "Deacons  of  the  Congregational 
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Church  in  Simsbury,  Connecticut,  &c.,"  to  the  acting  "Treas- 
urer of  the  New  York  Colonization  Society/'  mentioned  in 
those  articles  of  the  will  respectively,  in  trust  for  the  charita- 
ble uses  and  purposes  in  those  articles  severally  specified,  and 
not  to  the  executors  in  trust,  although  formally  so  expressed, 
still  I  think  the  bequests  valid ;  the  charities  being  sufficiently 
definite,  and  the  treasurer,  deacons,  &c.,  being  persons  easily 
ascertained  and  capable  of  taking.  But  the  gift  in  the  17th 
article  for  the  erection  and  founding  of  a  college  in  Liberia  is, 
I  think,  too  indefinite  to  be  enforced.  What  kind  of  a  col- 
lege did  the  testator  mean  ?  Religious,  literary,  or  a  college 
of  physicians  ?  As  he  wished  his  "executors  to  have  in  view 
the  establishment  of  a  theological  department  in  said  college, 
to  be  under  the  supervision  of  the  Union  Theological  Semi- 
nary in  the  city  of  New  York/'  perhaps  he  meant  a  literary 
or  theological  college.  But  how  did  he  intend  it  to  be  under 
the  supervision  of  the  "Union  Theological  Seminary  in  the 
city  of  New  York  ?"  Did  he  mean  his  money  to  go  to  the 
erection  of  the  building,  or  to  "the  establishment  of  a  theo- 
logical department  ?"  Who  were  to  be  the  trustees  of  the 
charitable  use  ?  The  executors  are  only  to  pay  over  or  ap- 
ply the  money  in  the  first  instance.  It  is  true  they  are  to 
apply  it  in  their  discretion,  but  the  object  of  the  charity,  and 
the  trustee,  should  be  sufficiently  certain  to  enable  the  court 
to  decree  the  execution  of  the  trust.  How  long  are  the  execu- 
tors to  wait  for  the  $100,000  to  be  raised  by  the  friends  of 
the  college  in  Boston  ?  All  these  things  are  indefinite ;  and, 
upon  the  whole,  I  think,  the  object  of  the  charity,  the  mode  of 
applying  it,  and  the  time  it  should  take  effect,  so  uncertain 
that  the  trust  cannot  be  enforced  by  the  court.  And  a  chari- 
table trust,  the  execution  of  which  cannot  be  legally  enforced, 
must  be  considered  void. 

I  have  notioed,  I  believe,  all  the  questions  raised  in  this 
case,  involving  the  construction  of  the  will  or  the  validity  of 
any  of  its  legacies  or  provisions.  The  only  remaining  ques- 
tions in  the  case  are  as  to  the  validity  of  the  notes,  or  papers 
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,  called  notes,  given  by  the  testator  in  his  lifetime  to  bis  son 

Anson,  and  to  his  daughters,  Mrs.  Dodge,  Mrs.  Stokes  and 
Mrs.  Pond.     I  do  not  see  how  any  of  them  can  be  legally  en- 
forced against  the  estate.     They  were  all  gifts  of  mere  prom- 
,  ises  of^the  testator,  without  consideration,  in  his  lifetime,  and 

I  cannot  see  how  they  can  be  enforced  against  his  estate  after 
I  his  death. 

1  The  letter  of  the  testator  to  his  son,  which  accompanied 

I  the  gift  of  the  note  for  $100,000,  shows  not  only  that  it  was 

!  a  mere  promise  without  consideration,  but  that  the  testator 

never  intended  it  to  have  the  force  and  character  of  a  valid  prom- 
issory note  in  his  lifetime.    It  was  not  delivered  to  be  enforced 
j  against  the  testator,  but  against  his  estate.    To  hold  the  note 

!  valid  would  be  in  effect  to  give  the  note  the  force  and  opera- 

i  tion  of  a  codicil  to  the  will,  properly  executed  according  to 

the  forms  of  law ;  and  thus  a  mere  naked  promise  made  by 
i  the  testator  after  his  will  would  be  made  to  operate  as  a  revo- 

i  cation  of  the  disposition  by  his  will  of  one  hundred  thousand 

1  dollars  of  his  estate.     I  do  not  see  how  the  payment  of  the 

interest  on  the  notes  to  the  daughters,  for  two  or  three  years 
|  before  his  death,  can  make  the  notes  valid  against  his  estate. 

}  The  notes,  as  against  the  testator,  were  without  consideration 

;  and  void  in  the  hands  of  the  daughters.     The  payment  of  the 

interest  conld  not  react  and  make  the  notes  valid  from  theii 
inception.  One  can  give  goods,  chattels,  money,  but  not  his 
own  promises  so  that  they  can  be  enforced.  If  there  is  a  con- 
sideration for  the  promise,  it  is  not  a  gift. 

Let  a  decree  be  settled,  on  four  days'  notice,  in  accordance 
with  the  principles  and  directions  stated  in  this  opinion. 

Davies,  P.  J.,  concurred. 

Ingbaham,  J.  The  power  to  sell  all  the  real  estate  was 
not  necessarily  to  be  executed,  in  order  to  carry  into  effect  the 
subsequent  provisions  of  the  will  A  sale  of  sufficient  to  pay 
all  the  bequests  and  legacies  provided  for,  except  those  in  the 


NEW  YORK-SEPTEMBER,  1868.  153 

Phelps  v.  Phelps. 

20th  clause,  would  have  been  sufficient  to  enable  the  execu- 
tors to  close  up  the  estate  after  the  expiration  of  the  time  em- 
braced by  the  limitations  therein.  After  these  payments  were 
made,  the  real  estate  would  pass,  under  the  devise  in  the  20th 
clause  of  the  will,  as  fully  as  if  the  real  estate  had  been  con- 
verted into  money  under  the  power  of  the  1st  article ;  or  if 
that  clause  is  not  valid,  it  would  vest  in  the  heirs  at  law  of 
the  testator.  And  for  the  purpose  of  division  into  equal  parts 
or  shares,  it  would  not  be  necessary  that  the  same  should  be 
sold.  The  estate  in  the  lands  would  vest  in  the  devisees,  or 
heirs,  and  it  is  apparent  from  the  whole  clause  that  the  divi- 
sion into  shares  was  merely  to  show  the  intent  of  the  testator 
that  his  children  and  grandchildren  then  living  should  each 
receive  an  equal  share  of  the  residuary  estate.  The  mere 
authority  to  sell  all  the  real  estate  was  not  under  any  portion 
of  the  will  obligatory  upon  the  executors  to  sell,  and  even  if 
the  testator  thought  the  power  advisable  for  the  more  easy 
settlement  of  the  estate,  still  it  left  to  the  executors  the  dis- 
cretion of  deciding  whether  they  would  sell,  or  not,  the  por- 
tion that  would  remain  to  be  distributed  under  the  residuary 
clause. 

I  feel  much  hesitation  in  adopting  any  view  of  this  question 
which  could  be  construed  into  an  evasion  of  the  provisions  of 
law  in  regard  to  trusts.  It  must  be  conceded  that  a  devise  to 
the  executors,  of  the  real  estate  in  trust  to  carry  out  the  sub- 
sequent provisions  of  the  will,  would  in  many  respects  be  ille- 
gal, as  creating  trusts  not  allowed  by  law.  To  hold  that  the 
executors  could  do  under  a  power  what  they  could  not  do  un- 
der a  devise  of  the  real  estate,  would  be  a  palpable  evasion  of 
these  provisions ;  while  the  construction  suggested—that  this 
power  to  sell  was  given  for  the  purpose  of  enabling»the  execu- 
tors to  pay  the  moneys  to  be  paid  from  time  to  time  under  the 
will,  and  not  necessarily  requiring  a  sale  of  all  the  testator's  reaL 
estate,  so  as  to  apply  the  rule  which  would  convert  it  into  per- 
sonal property — would  be  no  violation  of  law,  and  at  the  same 
time  would  leave  the  estate  in  the  portion  of  the  real  estate  un- 
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sold  to  vest  in  those  to  whom  it  was  devised,  or  who  inherited  it 
If  the  estate,  real  and  personal,  is  to  be  considered  as  solely 
personal  under  the  power  to  sell,  then  the  difficulty  arises 
under  the  other  provisions,  that  the  personal  estate  is  directed 
to  be  held  for  accumulation  for  the  benefit  of  other  than  mi- 
nors ;  and  the  same  difficulty  exists  as  to  the  personal  estate 
which  is  bequeathed  by  the  20th  clause. 

The  will  gives  specific  legacies,  to  be  paid  absolutely  before 
the  division  of  the  residuary  estate,  to  an  amount  exceeding 
one-half  the  real  estate.  The  payment  of  those  legacies  de- 
pends upon  contingencies  which  may  postpone  that  payment 
for  years,  or  which  might  happen  in  the  case  of  some  of  them 
at  any  moment.  The  postponement  of  the  payment  of  these 
legacies,  and  the  distribution  of  the  residue  in  any  event,  for 
ten  years,  clearly  renders  an  accumulation  necessary,  and  that 
accumulation  necessarily  operates  for  the  benefit  of  those 
taking  under  the  residuary  clause.  There  are  already  in  ex- 
istence two  grandchildren  born  after  the  death  of  the  testator, 
and  many  of  those  who  were  in  being  at  his  death  were  not 
minors.  If  the  accumulation  had  been  specially  directed,  so 
as  to  make  the  amount  larger  for  those  entitled  to  the  residue, 
it  would  have  been  illegal.  Shall  the  testator  be  allowed  by 
such  an  evasion  to  effect  a  result  which  the  law  forbids  his 
doing  directly  ? 

The  direction  to  pay  the  legacies  does  not  limit  such  pay- 
ments to  be  made  out  of  the  income.  If  the  income  is  insuf- 
ficient, they  must  be  paid  out  of  the  principal  of  the  estate. 
The  delay  in  these  payments,  and  the  consequent  delay  of 
distribution  of  the  residue,  enables  the  executors,  by  the  ac- 
cumulation of  interest,  to  increase  the  amount  of  the  princi- 
pal to  be  paid  under  the  20th  clause  of  the  will.  If  such  a 
result  could  not  have  been  directed  by  the  testator  in  his  will> 
purely  the  court  ought  not  to  sustain,  as  valid,  provisions  p#- 
ducing  the  same  results,  because  the  testator  does  not  in  words 
direct  the  accumulation. 

The  bequest  to  the  widow,  under  the  4th  article,  of  an  an- 
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nual  sum  in  lieu  of  dower  is  undoubtedly  valid,  and  is  not 
objected  to  by  any  of  the  defendants.  But  the  provision  in 
the  21st  article,  which  disposes  of  the  fund  reserved  for  the 
•payment  of  such  annual  sum,  appears  to  me  to  be  illegal,  be- 
cause it  suspends  such  distribution  for  the  period  of  three 
lives.  The  fond  must  be  reserved  during  the  life  of  the  widow, 
and  it  cannot  be  divided  under  the  20th  article  before  ten 
years,  unless  the  son  and  son-in-law  of  the  testator  are  also 
dead.  It  is  said,  "  under  other  contingencies  it  might  only  be 
suspended  for  one  life,  viz.,  that  of  the  widow,  in  case  she  out- 
lived the  other  two  lives."  But  still  the  two  other  lives  on 
which  the  distribution  was  also  made  contingent,  must  have 
first  terminated,  and  that  termination  was  necessary  before 
such  distribution  could  be  made,  whether  the  widow  outlived 
the  son  and  son-in-law  or  not. 

There  can  be  no  doubt  that  the  absolute  ownership  of  this 
fund  may  be  suspended  during  the  lives  of  more  than  two 
persons.  It  must  be  suspended  during  the  life  of  Anson  G. 
Phelps,  jun.,  who  has  died  before  the  widow,  and  it  cannot  be 
distributed  during  the  life  of  Mr.  Dodge,  if  he  lives  for  ten 
years  from  the  death  of  the  testator.  So  far  as  the  21st  arti- 
cle disposes  of  this  fund  in  the  contingency  of  the  three  lives, 
it  is  illegal  and  void. 

The  same  difficulty  applies  to  the  provision  in  case  the 
widow  shall  live  beyond  this  period  (of  a  division  of  the  resid- 
uary fund.)  This  is  equally  dependent  on  three  lives.  The 
division  of  that  fund  is  dependent  ou  two  lives.  This  condi- 
tion applies  to  the  division  of  the  residuary  estate  which  is 
contingent  on  two  lives  and  the  death  of  the  widow.  In  any 
view  that  may  be  taken  of  the  provisions  of  the  21st  section, 
they  are  illegal  and  void,  as  suspending  the  absolute  owner- 
ship of  the  fund  for  more  than  two  lives* 

I  do  not  think  the  executors  can  properly  anticipate  the 
payment  of  the  legacies.  The  whole  scope  and  tenor  of  the 
will  and  the  particular  bequests,  as  well  as  the  direction  to 
provide  a  fund  for  their  payment,  all  show  that  the  testator 
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:  intended  that  the  payments  should  not  all  be  made  at  once, 

j  To  the  children  and  grandchildren  they  are  made  payable, 

either  after  ten  years,  or  arriving  at  age ;  to  the  societies  or 
other  charities,  they  are  payable  at  future  periods,  and  in  dk 
vided  amounts.  It  would  not  be  a  compliance  with  the  will 
of  the  testator  to  have  them  paid  at  once ;  and  when  goch 
clearly  appears  to  have  been  his  intention,  courts  Bhould  not 
defeat  it  by  allowing  such  payments  to  be  made  in  gross,  and 
in  anticipation. 

As  to  the  other  points  submitted  to  us,  I  concur  in  the 
conclusions  to  which  Justice  Sutherland  has  arrived. 

The  judgment  of  the  special  term  is  erroneous,  in  my  judg- 
ment, in  holding  the  20th  article  of  the  will  to  be  valid.  It 
appears  to  me  that  the  bequest  and  devise  is  void,  so  for  a* 
relates  so  the  personal  estate,  inasmuch  as  the  provisions  of 
the  will  are  such  as  to  direct  an  accumulation  for  the  benefit 
of  persons  not  minors. 

It  is  also  erroneous  in  holding  that  the  bequest  of  $50,000 
for  a  college  in  Africa,  is  valid.  Such  bequest  is  void,  for  un- 
certainty as  to  the  object  of  the  testator. 

It  is  also  erroneous  in  holding  that  the  widow  was  entitled  ■ 
to  one-third  part  of  the  fund  reserved  for  her  income. 

It  is  also  erroneous  in  holding  that  the  executors  may  anti- 
cipate the  payments  of  the  legacies  which  the  testator  has 
made  payable  at  future  periods,  and  in  divided  amounts. 

It  is  also  erroneous  in  holding  that  the  surplus  income  of 
the  personal  property  should  be  paid  over  to  the  children  and 
grandchildren.  It  would  go  to  the  children.who  were  living, 
and  the  issue  of  such  as  are  dead,  and  not  to  the  grandchildren 
whose  parent  was  living  at  the  time  it  became  payable. 

[Nbw  Yokk  Gbhbbal  Tbbm,  September  20, 1868.  DanUs,  Sutherland  and 
Ingrdham,  Justice*.] 
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A  statement  of  the  evidence,  or  a  comment  npon  it  or  its  effect;  an  assump- 
tion of  a  fact  in  the  cause ;  or  a  mere  reference  to  what  is  established  by 
the  evidence,  by  a  judge  in  his  charge  to  the  jury,  are  not  grounds  of  excep- 
tion to  the  charge. 
A  party  who  is  dissatisfied  with  the  expression  of  an  opinion,  by  a  judge  upon 
a  question  of  fact,  or  the  conclusion  at  which  he  arrives  in  regard  to  it,  must 
express  that  dissatisfaction,  not  by  excepting  to  the  charge  of  the  judge 
on  that  point,  but  by  asking  to  have  the  question  of  fact  submitted  to  the  jury 
for  their  determination. 
An  exception  to  the  charge,  on  the  ground  tbat  a  particular  question  should 
have  been  submitted  to  the  jury  as  a  question  of  fact,  is  not  a  compliance 
with  this  rule ;  where  the  judge  has  made  no  charge  to  the  contrary,  nor  been 
requested  to  submit  the  question  to  the  jury,  and  has  not  refused  to  do  so. 
An  exception  to  the  charge,  in  such  a  case,  is  not  equivalent  to  a  request  to  the 

judge  to  submit  the  question,  and  a  refusal  to  do  so. 
A  general  exception  to  the  whole  charge,  and  to  each  and  every  part  thereof, 
raises  but  a  single  exception  to  the  entire  charge,  and  is  unavailable  if  any 
portion  of  it  be  correct 
Whether  it  is  sufficient,  within  this  rule,  for  a  party  to  except  to  the  charge 

"  and  to  each  part  thereof  separately  and  distinctly  V  Quasre. 
N.  &  W.  of  Buffalo,  being  the  owners  of  a  quantity  of  corn,  at  that  place,  sold 
the  same  to  M.,  through  B..  his  agent ;  it  being  a  part  of  the  arrangement 
that  N.  &  W.  should  transport  the  corn  to  New  Tork,  for  M.,  on  their  boats. 
N.  &>  W.  thereupon  executed  an  instrument  stating  the  shipment  of  the  corn, 
the  quantity  thereof,  the  name  of  the  boat,  the  amount  of  freight,  the  terms 
of  payment  of  the  purchase  money ;  and  that  the  corn  was  on  account  of, 
and  addressed  to,  M.,  care  of  D.  &  C,  and  was  to  be  delivered  as  addressed, 
without  delay.  Held  that  this  was  a  bill  of  lading. 
Held  also,  that  upon  its  face,  the  instrument  was  a  certificate  from  N.  &  W.  in 
both  their  capacities,  of  owners  of  the  shipping  boat  and  owners  or  vendors 
of  the  corn,  that  the  grain  was  shipped  on  account  of  M.  or  for  his  benefit, 
and  for  his  benefit  as  the  purchaser  and  owner  of  the  goods,  to  D.  &  C.  as 
consignees. 
And  such  bill  of  lading  having  been  delivered  by  N.  &  W.  to  B.,  and  by  him 
sent  to  M. ;  Held  that  M.  had  lawful  possession  of  the  same,  as  apparent 
owner,  and  through  such  bill  of  lading  the  constructive*— the  legal — pos- 
session of  the  corn ;  and  that  the  transfer  of  such  bill  by  him.  amounted  to 
a  transfer  of  the  corn. 
Held  further,  that  persons  receiving,  in  good  faith  and  as  security  for  advances 
actually  made,  a  transfer  of  the  bill  of  lading  and  of  the  goods,  from  M9 
were  brought  within  the  protection  of  the  rule  of  law  which  prefers  the  title 
of  a  bona  fide  purchaser  from  a  fraudulent  vendee,  to  that  of  the  original 
owner. 
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Bdd,  also,  that  in  the  absence  of  proof  that  the  purchase  of  the  eon  vis 
originally  fraudulent,  or  that  the  transaction  was  obnoxious  to  any  other 
imputation  of  fraud  than  such  as  arose  from  a  subsequently  conceited  deter- 
mination not  to  pay  for  the  goods,  N.  &  W.  and  those  claiming  title  to  the 
corn  under  them,  were,  as  against  the  assignees  of  the  bill  of  lading,  eskffd 
from  denying  that  N.  &  W.  held  the  grain  as  M.'s agents  and  carriers-,  tbey 
not  being  ia  a  situation  effectually  to  dispute  the  title  of  the  assignees,  thai 
acquired. 

D.  &  C,  the  assignees  of  the  bill  of  lading,  were  to  be  deemed  the  consignees 
of  the  corn,  and  as  such  entitled  to  a  lien  thereon,  for  the  amount  of  their 
advances,  under  the  act  relative  to  principals  and  factors,  {bams  of  1830, 
ch.  179,  %  1,  2.    2  R.  S.  4th  ed.  184.) 

The  statute  does  not  limit  the  consignees  to  the  right  of  detention  of  the  goodi 
when  in  their  actual  possession,  for  the  enforcement  of  their  lien;  but  it 
also  authorizes  an  action  by  them,  to  obtain  possession,  against  a  party 
claiming  them  without  right,  or  under  an  inferior  title. 

In  such  an  action  the  plaintiffs  are  not  restricted,  in  respect  to  the  amount  of 
damages,  to  their  advances  and  interest  thereon. 

In  an  action  of  replevin,  by  a  party  having  a  lien,  the  plaintiff,  as  in  other  ac- 
tions of  replevin,  is  entitled  to  a  return  of  the  property,  and  if  a  return  can- 
not bo  had,  to  its  value. 

ACTION  to  recover  2703  bushels  of  corn,  being  the  cargo 
of  the  canal  boat  Cuba,  of  which  the  appellant  was  mas- 
ter. The  action  was  tried  before  Justice  Edmonds,  on  the 
21st  day  of  December,  1849,  who  directed  the  jury  to  find  for 
the  plaintiffs,  to  which  the  defendant  excepted.  Judgment 
was  rendered  upon  the  verdict  for  $2559.64.  The  defendant 
appealed  to  the  general  term  on  a  bill  of  exceptions.  The 
plaintiffs  were  commission  merchants  in  New  York,  and  claim- 
ed the  property  under  a  bill  of  lading  in  the  following  words: 

"No.  142— Duplicate.  Buffalo,  Aug.  7, 1848. 

Shipped  in  good  order,  by  Niles  &  Wheeler,  agents,  on  board 
canal  boat  Cuba,  master,  Am'n  Trans.  Co.  Line, 

the  following  named  articles,  marked  and  consigned  as  in  the 
margin,  to  be  delivered  as  addressed  without  delay. 


Ac.  I.  F.  Mack,  care  of  Dows 

&  Cary,  New  York. 
(In  pencil) 

Drflt.  8  Aug.,  at  80  days, 
$1000. 


2540  bush,  corn,  142, 2406. 
Freight  to  New  York,  a  bushel,  13c 
Nilss  &  Whbblbb, 
per  £.  H.  Walker." 
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Niles  &  Wheeler  were  forwarders  at  Buffalo,  and  agents  of 
the  American  Transportation  Line  of  canal  boats,  which  line 
was  owned  by  them  and  M.  M.  Caleb,  of  New  York,  who  was 
their  partner  in  the  forwarding  business.  That  business  was 
transacted  in  New  York  under  the  firm  name  of  M.  M.  Caleb 
&  Co.  Niles  &  Wheeler  also  purchased  and  sent  corn  to 
market  on  their  own  account.  In  this  business  Caleb  proba- 
bly had  no  interest,  except  in  the  freight.  Mack  resided  at 
Rochester,  and  was  a  dealer  in  grain.  James  L.  Bloss  resided 
at  Rochester,  and  had  for  several  years  been  purchasing  grain  in 
his  own  name,  but  in  fact  as  the  agent  of  other  persons  and  by 
their  direction.  He  had  for  five  or  six  months  previous  to  the 
transaction  in  question  been  making  such  purchases  from  other 
parties  than  Niles  &  Wheeler,  as  the  agent  of  Mack ;  and  had 
subsequently  received  the  money  from  him  to  pay  for  such 
purchases.  In  transactions  of  this  kind  he  had  asked  for  du- 
plicate bills  of  lading,  and  the  vendors  had  in  some  cases  given 
the  bills  before  the  delivery  of  the  property,  and  before  receiv- 
ing payment.  They  had  trusted  to  his  honor  and  the  integ- 
rity of  the  man  at  Rochester  to  send  the  money,  and  it  had 
always  come.  That  was  the  reason  alleged  by  him  why  he 
went  in  and  got  the  bills  of  lading  in  question  in  this  case. 

Niles  &  Wheeler  resided  at  Buffalo  and  had  purchased  a 
cargo  of  about  10,000  bushels  of  corn,  which  was  on  board 
the  propeller  Montezuma,  lying  near  their  warehouse  at  Buf- 
falo. On  Monday,  the  7th  of  August,  1848,  Bloss  called  at 
the  office  of  Niles  &  Wheeler  and  proposed  to  purchase  the 
corn,  intending  it  for  Mack,  but  did  not  mention  the  fact  that 
he  was  acting  as  an  agent.  The  negotiation  was  between 
Bloss  &  Niles.  The  price  asked  was  44  cents  per  bushel,  and 
Bloss  said  he  would  take  the  corn  if  he  could  have  a  little 
time  to  get  money  from  Rochester,  and  gave  a  reference  for 
certainty  of  payment.  Niles  said  he  wanted  no  reference,  as 
they  would  only  sell  the  corn  for  cash.  Bloss  thereupon  left 
the  office,  but  was  immediately  called  back  by  order  of  Niles, 
when  the  negotiation  proceeded.    Niles  asked  where  Bloss 
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wished  to  transport  the  corn,  and  on  being  answered  to  New 
York,  he  said  they  could  perhaps  make  an  arrangement  if  he 
(Niles)  could  transport  the  corn.    It  was  finally  agreed  that 
Bloss  might  have  the  corn  by  paying  for  it  on  Friday ;  that 
the  money  should  be  paid,  half  on  Friday  and  the  remaining 
half  on  Saturday,  and  that  Nile*  &  Wheeler  should  transport 
the  corn  to  New  York  on  their  boats,  at  thirteen  cents  per 
bushel.    Niles  said  he  would  not  sell  on  credit  to  any  body — 
that  he  would  hold  the  corn  on  his  boats  until  it  was  paid  for. 
Bloss  said  Niles  would  be  indemnified  by  the  property  itself 
as  he  (Bloss)  would  not  get  possession  of  it  until  it  was  paid 
for.     Bloss  immediately  telegraphed  to  Mack  advising  him  of 
the  purchase  of  the  corn,  mentioning  the  quantity  and  price ; 
and  on  the  evening  of  the  same  day  Bloss  received  the  bill  of 
lading  before  referred  to,  executed  in  the  name  of  Niles  & 
Wheeler,  by  Walker,  their  clerk.     He  had  been  before  in  the 
habit  of  making  out  bills  of  lading,  and  evidence  was  given  on 
the  part  of  the  plaintiffs  sufficient,  uncontradicted,  to  show  a 
general  authority  upon  that  subject.    The  defendant  gave  evi- 
dence tending  to  show  that  Walker  had  no  authority  to  sign 
such  bills  of  lading,  but  only  bills  for  short  freight,  that  is, 
fcr  places  short  of  New  York,  and  not  where  the  goods  shipped 
belonged  to  Niles  &  Wheeler.    He  made  a  distinction  between 
receipts  for  property  and  memoranda  of  shipment  (such  as  he 
claimed  these  to  be)  and  regular  bills  of  lading.    The  corn 
was  shipped  on  the  boats  Cuba,  Neptune,  P.  B.  Langford  and 
A.  Beardsley.    The  lading  was,  according  to  Bloss,  commenced 
on  the  same  day,  (Monday,  7th  August,)  others  thought  at  a 
later  day,  and,  as  Bloss  thinks,  it  was  completed  as  to  two 
boats  (the  Cuba  and  Neptune)  the  same  day.    Van  Inwegen, 
the  tally  clerk,  says  the  loading  of  the  Neptune  was  commenced 
on  Monday  and  completed  on  Tuesday  or  Wednesday ;  and 
the  Cuba  (the  one  in  question)  started  first,  on  the  9th, 
Wednesday,  and  the  Neptune  on  the  10th,  Thursday.    The 
evidence  left  the  time  of  lading  in  some  doubt.    On  Monday, 
the  day  of  the  purchase,  Bloss  got  the  tallies  of  the  cargo  of 
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the  two  boats,  (Cuba  and  Neptune,)  and  delivered  them  at  the 
office  of  Niles  &  Wheeler  about  six  or  seven  o'clock  in  the 
evening,  and  received  from  Walker,  their  clerk,  bills  of  lading 
of  the  two  boats,  similar  to  that  above  mentioned.  Bloss 
sent  the  bills  of  lading  to  Mack  the  same  day,  informing  him 
that  the  corn  was  to  be  paid  for  on  Friday  or  Saturday.  The 
plaintiffs  had  been  at  Rochester  on  the  5th  or  6th  of  August, 
and  had  agreed  with  Mack  to  make  advances  to  him  on  corn 
to  38  cents  per  bushel  on  his  furnishing  shipping  bills  for  the 
corn.  The  business  was  to  be  done  on  the  part  of  the  plaintiffs 
by  James  Ohappel,  their  general  agent  at  Rochester.  Mack  was 
to  furnish  the  shipping  bills  to  Ohappel,  who  was  to  indorse 
Mack's  drafts  on  the  plaintiffs  for  the  amount  of  the  advance, 
which  the  plaintiffs  were  to  accept  and  pay.  .  Advances  to 
Mack  in  the  same  way  had  been  made  before.  On  Tuesday, 
the  8th  of  August,  Mack  presented  to  Ohappel  the  two  bills 
of  lading,  A  and  B,  (Cuba  and  Neptune,)  drew  two  bills  on 
the  plaintiflfc,  one  for  $1000  at  30  days,  and  one  for  $800  at  25 
days,  both  payable  to  the  order  of  Ohappel,  and  both  were  in- 
dorsed by  him  on  receiving  the  bills  of  lading,  and  the  drafts 
were  delivered  to  Mack.  Mack  passed  the  drafts  to  the  Roches- 
ter Oity  Bank.  On  the  same  day  Ohappel  enclosed  the  ship- 
ping bills  to  the  plaintiffs  in  New  York.  The  two  drafts  were 
presented  for  acceptance,  by  the  American  Exchange  Bank, 
and  accepted  by  the  plaintiffs  on  the  10th  of  August,  (Thurs- 
day,) and  were  paid  at  maturity. 

On  Friday,  the  11th  of  August,  Bloss  sought  Niles  and  told 
him  that  he  had  sent  shipping  bills  of  the  corn  to  Rochester 
to  Mack,  for  whom  he  had  bought  the  corn ;  that  he  had  not 
received  the  money,  and  did  not  know  what  the  matter  was ; 
that  he  had  never  been  disappointed  in  receiving  money,  but 
had  previously  received  it  promptly  in  every  instance.  Niles 
said  this  was  the  first  he  had  heard  of  Mack  or  of  shipping 
bills ;  and  he  should  sell  the  corn.  Bloss  asked  him  to  wait 
until  he  could  telegraph  Mack  and  get  an  answer ;  and  Bloss 
did  telegraph  him  several  times  without  getting  any  answer. 
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He  then  proposed  that  Niles  or  his  clerk  should  go  with  him 
(Bloss)  to  Rochester,  saying  he  would  pay  the  expenses  and 
get  the  money  or  give  up  the  corn.  Niles  said  Van  Inwegen 
(his  clerk)  might  go,  and  he  went  that  day  with  Bloss  to  Roch- 
ester, where  Bloss  found  that  Mack  had  failed  and  left  town 
on  Thursday.  On  Saturday  Van  Inwegen  telegraphed  Niles 
that  the  corn  was  not  paid  for,  and  Mack  had  run  away.  Niles 
then  sold  the  corn  to  P.  Durfee  &  Co.  at  Buffalo.  Durfee  & 
Co.  consigned  the  corn  and  delivered  the  bills  of  lading  to  Ar- 
thur H.  Root.  Root  transferred  them  to  Joseph  H.  Green, 
jun.,  the"  latter  to  Green  &  Mather,  and  they  to  L.  W.  Brai- 
nerd ;  and  under  these  parties  the  defendant  claimed  to  hold 
the  property,  and  on  demand  made  refused  to  deliver  it  to  the 
plaintiffs.  On  Saturday  afternoon  Niles  went  to  Rochester j 
went  up  the  canal  on  Sunday  and  met  three  of  the  four  boats, 
and  gave  them  new  bills  of  lading  on  account  of  P.  Durfee  & 
Co.,  care  of  Arthur  H.  Root,  Albany.  The  Cuba  had  passed 
Rochester  before  he  got  there.  He  sent  a  like  bill  after  her  to 
be  signed,  which  seems  to  have  been  done.  The  boats  had  all 
left  Buffalo  with  bills  of  lading  to  M.  M.  Caleb  &  Co.,  N.  York. 

On  Friday,  the  11th  August,  when  Niles  was  informed  of 
the  bills  of  lading  to  the  plaintiffs,  he  telegraphed  them  as 
follows :  "  Ten  thousand  and  ninety  bushels  corn,  shipped  by 
us  on  boats  Cuba,  Neptune,  A.  Beardsley  and  P.  B.  Langford, 
ac.  I.  F.  Mack,  to  Dows  &  Cary,  is  not  paid  for.  We  notify 
you  to  consider  and  hold  same  for  our  account  till  further 
notice.  Niles  &  Wheeler/' 

When  the  Cuba  arrived  in  New  York,  the  plaintifls  called 
on  the  defendant,  the  master,  and  demanded  the  corn,  offering 
to  pay  charges.  The  defendant  said  he  knew  nothing  about 
it,  or  had  nothing  to  do  with  it ;  that  he  was  obeying  the  or- 
ders of  *Mr.  Caleb.  He  said  a  man  had  followed  him  and 
changed  the  bill  of  lading ;  that  he  believed  it  was  originally 
shipped  to  Dows  &  Cary.  The  plaintiffs  then  brought  re- 
plevin, and  the  property  was  re-delivered  to  the  defendant, 
upon  his  undertakidg.    For  the  purpose  of  showing  the  author- 
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ity  of  Walker  to  make  bills  of  lading,  the  plaintiffs  called 
James  M.  Hubbard,  who  testified  that  he  had  been  in  the  for- 
warding business  for  ten  years ;  knew  Niles  &  Wheeler,  who 
were  also  in  the  forwarding  business,  and  also  knew  Walker ; 
that  Walker  was  a  clerk  of  Niles  &  Wheeler,  in  August,  1848 ; 
"his  business  was  in  various  branches,  but  chiefly  in  making 
out  bills  of  lading."  The  papers  A,  B  and  C,  (the  billB  of 
lading  in  question,)  were  in  the  handwriting  of  Walker,  and 
the  signature  was  his ;  "  the  signature  is  Niles  &  Wheeler, 
per  E.  H.  Walker ;"  I  believe  Walker  was  in  the  habit  of 
signing  that  way ;  I  have  seen  it  before/'  "  I  have  seen  other 
bills  of  lading  signed  by  Walker  for  Niles  &  Wheeler ;  had 
some  myself;  the  bills  now  shown  me  are  signed  by  him;  I 
received  them  from  Walker  and  paid  the  charges  to  him/' 
Two  such  bills  of  lading  were  then  produced  and  read,  dated 
June  20  and  July  6, 1848.  These  bills  were  of  property  ship- 
ped by  Niles  &  Wheeler  on  the  boats  of  the  witness,  and  in 
those  cases  Niles  &  Wheeler  were  shippers  and  not  carriers. 
The  bills  of  lading  in  question,  (marked  A,  B,  C,)  were  then 
read  in  evidence  without  objection. 

After  the  plaintiffs  rested,  the  defendant  moved  for  a  non- 
suit, 1.  For  want  of  evidence  of  authority  of  Walker  to  legal- 
ize exhibits  A,  B  and  C ;  2.  Because  they  were  not  bills  of 
lading,  and  transferred  no  interest  in  the  property ;  3.  Because 
they  had  not  been  duly  assigned  or  transferred  to  the  plain- 
tiffs ;  4.  Because  the  plaintiffs  had  showed  no  title  to  or  interest 
in  the  property  in  question.  The  court  denied  the  motion, 
and  the  defendant  excepted.  The  defendant  called  Niles,  and 
the  clerk  Walker,  for  the  purpose,  among  others,  of  disproving 
the  authority  of  the  latter  to  sign  these  bills  of  lading,  and  their 
evidence  was  in  substance  as  before  detailed.  Niles  was  the 
out  door  man  of  the  firm ;  and  Wheeler  was  not  calhd.  The 
bills  of  lading  were  entered  on  the  shipping  books  by  Walker 
at  the  time  they  were  delivered  to  Bloss,  Monday  August  7. 
Borne  alterations  were  made  in  them  afterwards,  and  it  does 
pot  distinctly  appear  that  Niles  &  Wheeler  had  actual  knowl- 
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edge  of  their  having  been  issued  until  Friday,  the  11th  of 
August.  The  case  being  closed,  the  motion  for  a  nonsuit  was 
renewed,  on  the  same  grounds  as  before,  and  denied,  and  the 
defendant  excepted.  The  court  charged  the  jury  that  the 
evidence  showed  a  sufficient  authority  or  assent  to  bind  Niles 
&  Wheeler  by  the  signature  of  Walker  to  the  papers  A,  B  and 
C,  and  that  they,  and  the  defendant  under  them,  were  estop- 
ped from  denying,  as  against  the  plaintiffs,  that  they  held  the 
corn  as  Mack's  agents  and  carriers  on  his  account,  at  the  time 
of  the  plaintiffs'  advances  on  the  faith  of  the  receipts  or  ship- 
ping bills,  and  that  the  plaintiffs  were  entitled  to  recover  the 
property.  To  which  charge,  and  to  each  part  thereof  sepa- 
rately and  specifically,  (so  the  case  expresses  it,)  the  counsel 
for  the  defendant  excepted.  The  defendant's  counsel  also  ex- 
cepted to  said  charge  on  the'ground  that  the  question  of  suffi- 
cient authority  or  assent  should  have  been  submitted  to  the 
jury  as  a  question  of  fact  The  defendant's  counsel  then  re- 
quested the  judge  to  charge  the  jury  that  the  plaintiffs  were 
not  entitled  to  recover  damages  beyond  the  amount  of  their 
advances,  and  interest  thereon.  His  honor  the  judge  refused 
so  to  charge,  and  to  his  refusal  the  co.unsel  for  the  defendant 
excepted.  The  jury  found  a  verdict  for  the  plaintiff,  and 
assessed  the  value  of  the  property  at  $1621.21,  and  the  plain- 
tiff's damages  for  the  detention  thereof  at  $151.36.  Judgment 
was  entered  upon  the  verdict,  for  $2559.64,  damages  and  costs, 
and  from  this  judgment  the  defendant  appealed  to  the  general 
term. 

John  E.  BurriUj  for  the  appellant.  I.  The  title  of  the 
plaintiff  rests  wholly  on  the  written  instruments,  A  and  C, 
and  these  appearing  on  their  face  to  have  been  executed  by  a 
party  purporting  to  act  as  the  agent  of  Niles  &  Wheeler,  the 
plaintiff  was  bound  to  inquire  as  to  the  extent  of  Walker's 
powers,  and  is  chargeable  with  knowledge  of  those  powers 
such  as  they  turn  out  in  fact  to  be.  (Dows  v.  Perrin,  16 
N.  7.  Sep.  328.) 
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II.  The  act  of  Walker,  if  valid  and  binding  on  Nilee  & 
Wheeler,  was  in  effect — 1st  A  transfer  to  Mack  of  10,000 
bushels  of  corn,  belonging  to  Nilee  &  Wheeler ;  and,  2d.  An 
agreement  to  transport  the  corn  to  New  York  as  carriers  for 
him.  And  the  plaintiff  is  not  entitled  to  the  corn  unless 
he  establishes  the  authority  of  Walker  to  do  both  of  these 
things. 

III.  The  evidence  in  the  cause  clearly  showed  that  Walker 
had  no  authority  to  do  these  things.  (1.)  It  is  not  denied 
that  the  corn  was  the  property  of  Niles  &  Wheeler,  the  grain 
merchants.  And  it  is  not  pretended  that  Walker  ever  had 
authority  to  sell  or  transfer  the  title  to  property  belonging  to 
Niles  &  Wheeler.  (2.)  As  to  the  instruments  regarded  as 
agreements  of  Niles  &  Wheeler  to  transport  and  carry  the 
property  as  carriers  for  Mack.  •  The  evidence  given  by  the 
plaintiff  was  that  of  Hubbard,  who  testified  that  Walker  had 
signed  shipping  lists  for  Niles  &  Wheeler  for  property  ship- 
ped by  them  on  his,  Hubbard's,  boats,  but  he  had  never  known 
Walker  to  sign  bills  for  Niles  &  Wheeler  for  property  shipped 
on  their  own  boats.  In  such  cases,  Niles  &  Wheeler  were  ship- 
pers, and  not  carriers.  The  evidence  on  the  part  of  the  defend- 
ant showed  that  Walker  had  no  special  authority  to  sign  the 
paper  procured  by  Bloss,  and  that  he  had  never  signed  papers 
of  a  like  character.  That  the  only  papers  he  had  ever  signed 
were  in  cases  where  Niles  &  Wheeler  had,  as  forwarders,  re- 
ceived freight  which  came  down  the  lake,  and  which  they 
shipped  bylines  other  than  their  own  to  places  along  the 
canal  That  the  papers  spoken  of  by  Hubbard  were  of  that 
character,  and  were  delivered  to  the  captains  or  owners  of  the 
line  to  enable  them  to  comply  with  the  statute  as  to  clear- 
ances. (1  B.  B.  240,  §§  121, 2.)  That  he  had  never  signed 
papers  where  property  was  destined  for  New  York,  nor  where 
the  effect  was  to  transfer  the  property  of  Niles  &  Wheeler,  or 
to  authorize  its  transfer,  unless  he  had  unconsciously  done  so  in 
the  present  instance.  It  has  been  repeatedly  decided  that 
papers  of  that  character  do  not  operate  upon  the  title  to  prop- 
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erty.  (Ackerman  v.  Humphrey,  1  Carr.  &  Payne,  309.  Fuck- 
er v.  Humphrey,  4  Bing.  516.)  The  court  of  appeals  has 
decided  in  Dows  v.  Perrin,  on  the  same  facts,  that  Walker's 
execution  of  the  instruments  in  question  was  beyond  the 
scope  of  his  agency. 

IV.  Under  the  circumstances,  however,  the  judge  erred  in 
charging  the  jury  that  the  evidence  showed  a  sufficient  au- 
thority or  assent  to  bind  Niles  &  Wheeler  by  the  signature 
of  Walker  to  the  papers.  The  least  that  could  have  been 
granted,  under  the  circumstances,  would  have  been  to  leave 
the  question  to  the  jury,  under  proper  instructions.  But 
even  conceding  that  Walker  had  authority  to  sell  the  properly 
of  Niles  &  Wheeler,  and  to  make  contracts  for  the  transpor- 
tation of  property  actually  shipped  on  their  boats,  the  plain- 
tiff was  not  entitled  to  recover. 

Y.  Mack  acquired  no  title  to  the  corn,  as  against  Niles  & 
Wheeler,  nor  "any  right  to  sell  it,  he  being  a  party  to  the  in- 
struments, affected  by  the  fraud  of  Bloss,  and  being  obliged 
to  claim  directly  through  and  adopt  the  fraudulent  acts  by 
which  Bloss  procured  such  instruments.  (Dows  v.  Perrin, 
supra.  Covill  v.  Hill,  2  Seld.  374.)  (1.)  The  proof  shows 
that  there  was,  in  fact,  no  sale  or  agreement  for  the  sale  of  the 
corn  made  between  Niles  &  Wheeler  and  Bloss.  (38  JEng. 
Law  and  Equity,  582.)  (2.)  Bloss  knew  that  Walker  had 
no  authority  to  sign  the  pretended  bill  of  lading,  especially 
if  they  purported  to  affect  the  title  or  possession  of  the  corn. 
(3.)  Bloss  knew,  moreover,  that  Niles  &  Wheeler  did  not  m- 
tend  to  part  with  the  title  or  possession  of  the  com,  or  confer 
on  him  or  Mack  any  power  over  it.  (4.)  Mack's  position  as 
to  title  was  precisely  the  same  as  if  he  had  personally  com- 
mitted the  fraud  by  which  Bloss  obtained  the  signature  to  the 
pretended  bill  of  lading.  (Dexter  v.  Adams,  2  Denio,  646. 
Hawkins  v.  Appleby,  2  Sandf.  S.  C.  B.  421.  Olmsted  v. 
Hotailing,  1  Hill,  317,  318.  Sdden's  Notes,  Dec.  1853,  p.  80. 
7  Hast,  164-166,  Ld.  Elknborough,  Ch.  J.)  (5.)  If  these 
papers  purported  to  divest  the  title  or  possession  of  Niles  & 
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Wheeler,  Mack  was  in  the  condition  of  one  who  claims  by 
fraud,  not  only,  but  through  a  felony.  (Barb.  Grim.  Law, 
124  to  130, 2d  ed.  Andrews  v.  Dieterich,  14  Wend.  31, 34  to 
37.  Hoffman  v.  Garow,  20  id.  21.)  (6.)  But  if  Bloss's  act 
amounted  to  fraud  simply,  and  not  to  a  felony,  it  clearly 
gave  Mack  no  title  to  the  corn,  nor  any  authority  to  sell  or 
interfere  with  it.  (1  Smith's  Lead.  Cases,  543,  et  seq.,  note 
43,  Law  Lib.  3  Comet.  381,  382,  Buggies,  J.  WiUiams  v. 
Merle,  11  Wend.  80,  81.  Gary  v.  Hotatting,  1  EU1,  311. 
Olmsted  v.  Hotailing,  Id.  317.  Andrews  v.  Dieterich,  14 
Wend.  31,  34  38  Eng.  Law  and  Eq.  582.)  (7.)  The  court 
of  appeals  decided  in  Dows  v.  Perrin,  that  Mack  had  no  right 
of  property  in  the  corn,  and  that  his  pretended  purchase 
through  Bloss  was  void  on  account  of  fraud.  (Opinion  of 
Denio,  citing  Brower  v.  Peabody,  3  Kern.  126.) 

VI.  Assuming  that  the  pretended  bills  were  regular  on 
their  face,  the  delivery  of  such  biUs  to  the  plaintiff  transferred 
no  interest  in  the  corn,  for  the  reason  that  Mack  had  not  any 
interest  which  he  could  transfer  as  against  Niles  &  Wheeler, 
the  owners.  (See  fifth  point.)  (1.)  One  whose  attempt  to 
control  the  custody  of  goods  would  be  tortious  as  against  the 
owner,  cannot  transfer  them  by  a  biU  of  lading  fraudulently 
obtained.     (1  Smith's  Lead.  Cases,  543,  et  seq.  note.    Blackb.  ( 

on  Sales,  279  to  289,  Law  Lib.    1 H.  Black.  B.  359  to  362,  j 

Ld.  Loughborough.  Gurney  v.  Behrend,  3  Ellis  &  Blackb. 
622,  633,  634  3  Kern.  628,  629,  Comstock.  J.  CoveU  v. 
Hill,  2  Sdd.  374  1  Smith's  Lead.  Cases,  890,  PhU.  ed. 
1855.  Osey  v.  Gardner,  1  Holfs  N.  P.  B.  405.  6  East,  41, 
Ld.  Ellenborough.  Thompson  v.  Doming,  14  Mees.  &  Wds. 
402.  38  Eng.  Law  and  Eq.  582.)  (2.)  The  validity  of 
such  transfers  is  not  recognized  except  where  the  assignor  has 
at  the  time  some  right  or  authority  operative  as  against  the 
owner  until  rescinded.  (1  Smith's  Lead.  Cases,  543,  et  seq. 
note.  Blackb.  on  Sales,  285-289.  3  Ellis  &  Blackb.  622, 
633,  634  38  Eng.  Law  and  Eq.  582.  3  Kern.  628,  629, 
Comstock,  J.    CoviU  v.  Hill,  2  Seld.  374    6  East,  41,  Ld. 
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JEUenborough.  Osey  v.  Gardner,  1  Holes  N.  P.  B.  40£ 
Court  of  Appeals,  Denio  v.  Perrin,  Denio,  J.)  (3.)  Mack 
having  got  the  pretended  bills  of  lading  contrary  to  the  own- 
ers' consent,  the  plaintiff  is  not  aided  by  the  statute  relating 
to  principals,  factors,  &c.     (1  R.  8.  774,  §  1.     CovHl  v.  jfftB, 

2  Seld.  374  3  Ellis  dc  Blaehb.  622,  623.)  (4.)  Beside* 
Mack,  according  to  the  claims  of  the  plaintiff,  is  the  consigns 
of  the  corn,  and  the  case  is  not  within  the  reach  of  the  prior 
cipal  and  factor's  act.  (5.)  Moreover,  the  owners  aduaUy 
shipped  the  corn  in  their  own  name,  and  the  plaintiff  does 
not  even  pretend  that  Mack  was  intrusted  with  the  bills  or 
corn  as  agent,  but  as  vendee.  (CoviU  v.  Hill,  2  Seld.  374 
49  Eng.  Common  Law  Rep.  673,  700,  701,  TindaU,  Ch.  J) 
(6.)  The  bills  having  been  obtained  by  Mack  through  the 
fraud  or  felony  of  his  agent,  the  transfer  of  them  to  the  plain- 
tiff could  not  confer  on  the  latter  any  right  as  against  the 
true  owners.  (Barb.  Crim.  Law,  134-138, 2ded.  14  Wend. 
31,  35-37.    20  id.  21.    3  Mis  &  Blackb.  622,  633,  634 

3  Kern.  628,  629.  2  Seld.  380,  Qridlty,  J.  Brower  v.  Pea- 
body,  3  Kern.  121.  1  Holfs  N.  P.  R.  405.)  (7.)  The  court 
of  appeals  in  Denio  v.  Perrin,  decided,  "  that  when  abiU^ 
lading  is  obtained  by  fraud  from  the  owner  of  the  goods,  a 
bona  fide  indorsee  or  transferee  has  no  better  title  than  ib 
transferer  had." 

VII.  The  pretended  bills  of  lading,  however,  were  document* 
so  unusual  and  irregular  on  their  face,  that  every  one  who  saw 
them  would  know  that  they  were  not  given  in  the  ordinary 
course  of  business,  and  the  plaintiff  therefore  acquired  no  bet- 
ter title  under  those  than  Mack.  (1.)  They  did  not  purport 
to  be  bills  of  lading  in  any  sense ;  one  of  them  being  a  single 
paper,  relating  to  four  separate  shipments  in  four  separate  ves- 
sels and,  all  lacking  the  signatures  of  the  masters.  (CowS* 
Hill,  2  Denio,  323, 330, 1 ;  S.  C.  2  Seld.  374, 375.  1  T.  B.  217, 
BuUer,  J.  3  Kent's  Com.  268,  7th  ed.  Bouv.  Law  V*> 
title  Bill  of  Lading.  1  Jacob's  Law  Die.  title  BUI  of  Lad- 
ing.   1  Bouv.  Inst.  353,  354)    (2.)  The  plaintiff  is  ther* 
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fore  chargeable  with  knowing  that  regular  bills  were  out- 
standing, controlling  the  possession  and  final  destination  of 
the  corn.  (1  B.  S.  240,  §§  121-124  Boss  on  Commercial 
Law,  161,  162,  Law  Lib.  1  Smith's  Lead.  Cases,  550,  note. 
Law  Lib.  No.  43.  Craven  v.  Eider,  6  Taunt.  433.  Jenkyns 
y.  Osborne,  7  Man.  &  Granger,  698.  1  Smith's  Lead.  Cases, 
900,  note,  Phil.  ed.  1855.  5  Barn.  &  A  dol.  313, 316,  Denman, 
Gh.  J.  Conrad  v.  Atlantic  Ins.  Co.  1  Peters'  Bep.  387.  Cald- 
well v.  Ball,  1  T.  B.  205, 214, 212.  16  Pick.  476,  Shaw,Ch.  J. 
Bank  of  Poughkeepsie  v.  Easbrouck,  2  Seld.  216.)  (3.)  The 
plaintiff  knew  also  that  these  pretended  bills  wVre  not  trans- 
ferable, as  a  symbol  of  property  or  possession,  there  being 
no  words  of  negotiability  in  them.  (Ackerman  v.  Humphrey, 
1  Carr.  dk  Payne,  53.  Tucker  v.  Humphrey,  4  Bing.  566. 
Boss  on  Commercial  Law,  151, 152,  Law  Lib.  Jenkyns  v.  Os- 
borne, 7  Man.  &  Granger,  698.  1  Smith's  Lead.  Cases,  605, 
Phil.  ed.  1855.  Abbott  on  Shipping,  397, 398,  Boston  ed.  1846. 
Blackb.  on  Sales,  275.  2  Kent s  Com.  722,  725,  7th  ed.) 
(4.)  The  judge,  however,  erred  in  taking  away  from  the  jury 
the  question  of  the  bona  fides  of  the  plaintiff,  as  he  did  by 
charging  that  the  plaintiff  was  entitled  to  a  verdict.  (See 
preceding  subdx  of  this  point  Byles.on  Bills,  23,  Phil.  ed. 
1853.    Nixon  v.  Palmer, 4  Sell.  398.) 

VIII.  The  court  erred  in  charging  the  jury  that  the  evi- 
dence showed  a  sufficient  authority  or  assent  to  bind  Niles  & 
Wheeler  by  the  signature  of  Walker.  The  court  also  erred  in 
charging  the  jury  that  Niles  &  Wheeler  were  estopped  from 
denying  that  they  held  the  corn  as  Mack's  agents  and  carriers 
on  his  account.  (1.)  Because  Walker  had  no  authority  to 
make  any  contract  for  the  carriage  of  the  corn.  (Supra.) 
(2.)  The  doctrine  of  estoppel  is  wholly  inapplicable,  especially 
as  the  papers  were  not  designed  or  intended  to  facilitate 
transfers  by  Mack,  or  to  be  acted  on  by  his  assigns.  (See 
7ih  point  and  subdivisions.  3  Kern.  600,  638,  639,  Corn- 
stock,  J.    Freeman  v.  Cooke,  2  Exchequer  Bep.  654.    Houh 
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ard  v.  Hudson,  2  Ellis  &  Blackb.  1.     Cowles  v.  Bacon,  21 
<?<ww.  jRep.  451.) 

IX.  The  court  erred  in  charging  the  jury  that  the  plaintifls 
were  entitled  to  a  verdict  for  the  property.  (1.)  There  being 
no  written  evidence  of  authority  of  Walker,  its  extent  was 
to  be  inferred  from  the  testimony,  and  the  defendant  was  en- 
titled to  have  the  jury  pass  upon  it.  (2.)  By  said  charge, 
the  judge  took  away  from  the  jury  the  question  of  the  bona 
fides  of  the  plaintiife,  which  bore  not  only  upon  the  plaintiffs' 
title,  but  also  upon  the  estoppel.  (3.)  All  the  matters  set  out 
in  the  seventh  point,  entered  into  the  question  of  the  plain- 
tiff's good  faith,  and  should  all  have  been  submitted  to  the 
jury. 

X.  The  defendant  in  this  action  was  the  master  of  the 
vessel  on  board  of  which  the  corn  was  shipped ;  and  under 
the  facts  proved,  was  not  estopped  by  any  act  of  Niles  & 
Wheeler.  (1.)  As  such  master,  he  had  executed  a  regular 
bill  of  lading,  acknowledging  the  receipt  of  the  corn,  and 
agreeing  to  deliver  it  to  the  consignee  therein,  and  was  bound 
to  deliver  it  accordingly,  (2.)  The  consignee  having  taken 
possession  of  the  corn  at  Albany,  the  defendant,  though  still 
retaining  possession  of  the  corn,  acted  as  the  bailee  of  the 
consignee,  and  was  not  the  agent  of  Niles  &  Wheeler. 
(3.)  Having  given  his  receipt  for  the  property  and  contracted 
to  deliver  it  to  the  consignee,  the  captain,  so  far  as  such  prop- 
erty is  concerned,  has  a  distinct  individuality  and  becomes  a 
principal.  (4.)  Niles  &  Wheeler  themselves  could  not  have 
recovered  the  possession  of  the  property  on  the  mere  produc- 
tion of  the  bill  of  lading  under  which  the  plaintiff  claims. 
(5.)  Niles  &  Wheeler  could  not  have  taken  from  the  defend- 
ant the  property  for  which  he  had  signed  a  bill  of  lading,  nor 
could  they  authorize  any  one  else  to  do  so  j  nor  could  their 
statements  or  declarations  affect  the  defendant  (6.)  The 
papers  under  which  the  plaintiff  claims  are  not  executed  by 
the  defendant ;  nor  is  he  in  any  way  a  party  thereto ;  and  so 
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far  as  he  is  concerned,  they  are  the  mere  declarations  of  Niles 
&  Wheeler,  and  he  should  not  be  estopped  thereby. 

XI.  The  title  of  Durfee  &  Co.  and  their  assignees  to  the  corn 
in  suit,  was  superior  to  that  of  the  plaintiff  (1.)  The  plaintiff 
acted  on  papers  which  neither  did  nor  could  transfer  the  actual 
possession  of  the  corn,  unless  Mack  had  the  rightful  posses- 
sion as  against  Niles  &  Wheeler.  (Phillip  v.  Huth,  5  Mees.  dk 
Wels.  596.  49  Eng.  Com.  Law,  698.  27  id.  90,  91.  Ross  on 
Commercial  Law,  151,  152.  1  Smith's  Lead.  Cases,  543,  et 
aeq.  note;  also  see  points  5,  6,  7.  (2.)  The  plaintiff  took 
from  one  who  had  neither  the  actual  possession  nor  the  cus- 
tomary symbol  of  it ;  and  acquired  no  apparent  legal  title, 
but  a  mere  equity,  subject  to  prior  rights,  and  to  be  over- 
thrown by  a  legal  title.  (Point  5.  Vattier  v.  Hinde,  7  Pe- 
ters, 271.  Boone  v.  Chiles,  10  id.  212.  Beekman  v.  Frost, 
18  John.  544.  Wheeler  v.  GinUy,  20  Pick.  545.  1  Smith's 
Lead.  Cases,  543,  supra.)  (3.)  On  the  other  hand,  Durfee 
purchased  from  the  party  having  possession  of  the  property, 
and  received  the  usual,  ordinary  and  customary  bills  of  lading, 
acknowledged  by  the  master,  and  they  were  in  turn  duly  and 
formally  assigned  and  transferred. 

XII.  The  court  erred  also  in  refusing  to  rule  that  the 
plaintiff's  recovery  should  be  limited  to  the  advances  and  in- 
terest (1.)  The  plaintiffs  were  obviously  not  bona  fide  pur- 
chasers in  any  sense,  except  to  the  extent  of  their  actual  ad- 
vances to  Mack,  i.  e.  38  cents  per  bushel.  (Ross  on  Com- 
mercial Law,  150,  Law  Library  Eg.  In  re  Westzinthus, 
8  Barn.  &  Add.  817.  Spaulding  v.  Beavan,  6  Beav.  380.) 
(2.)  The  plaintiffs  have  actually  recovered  by  the  erroneous 
ruling  of  the  judge  for  a  greater  amount  than  their  advances, 
without  any  .allowances  for  freight  or  charges. 

G.  C.  Bronson,  for  the  plaintiff.  I.  The  instrument  in 
question,  though  not  in  the  form  commonly  employed  where 
the  shipment  is  by  sea,  is,  by  the  settled  usage  in  our  inland 
trade,  a  bill  of  lading,  with  all  the  force  and  effect  which 
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properly  belong  to  bills  of  lading.  (Dows  v.  Perrin,  16  N.  T. 
Rep.  325,  328,  9.  Gibson  v.  Stevens,  8  How.  384.  Bank  of 
Rochester  v.  Jones,  4  Comst.  497.  Dows  v.  Green,  16  Barb. 
72.  3  Kent,  207.  J  Wo  ft  o»  Shipping,  218,  ed  o/ 1822,  by 
Story.    Grove  v.  -Briera,  8  Howard,  429.) 

II.  The  authority  of  Walker  to  act  as  the  clerk  or  agent  of 
Niles  &  Wheeler  in  making  the  bill  of  lading,  was  abundantly 
established  in  the  first  instance ;  and  there  was  nothing  in  the 
subsequent  proofs  to  controvert  that  evidence — at  least  so  far 
as  third  persons  are  concerned.  (1.)  The  authority  of  Walker 
was  so  fully  established  in  the  first  instance,  that  no  objection 
was  made  against  reading  the  bill  of  lading  in  evidence. 
Walker  was  the  clerk  of  Niles  &  Wheeler,  and  made  and  signed 
other  bills  of  lading,  some  of  which  were  delivered  to  the  wit- 
ness Hubbard.  "  His  business  was  in  various  branches,  but 
chiefly  in  making  out  bills  of  lading.9'  (2.)  The  defendant 
afterwards  attempted  to  answer  our  evidence  by  calling  Kiles 
and  Walker.  If  their  evidence,  when  fairly  interpreted,  does 
not  tend  to  confirm  our  proofs,  it  clearly  is  not  in  conflict  with 
the  evidence  given  by  the  plaintiffs.  There  was  nothing  like 
a  serious  conflict  between  the  evidence  given  for  the  defendant, 
and  that  on  the  part  of  the  plaintiffs ;  and  the  judge  was 
clearly  right  in  telling  the  jury  that  "  the  evidence  showed  a 
sufficient  authority  or  assent  to  bind  Niles  &  Wheeler  by  the 
signature  of  Walker  to  the  papers."  Whatever  might  be  the 
conclusion  if  the  controversy  was  between  the  principals  and 
the  agent,  it  is  entirely  clear  that  third  persons,  having  no  no- 
tice to  the  contrary,  might  safely  regard  Walker  as  the  duly 
authorized  clerk  or  agent  of  Niles  &  Wheeler  to  make  bills  of 
lading  in  their  names  and  business.  Even  had  they  given  the 
clerk  special  instructions  not  to  act  in  a  particular  class  of 
cases,  it  could  not  affect  third  persons  who  had  no  notice  of 
such  instructions. 

III.  Although  the  bill  of  lading,  in  the  events  which  follow- 
ed, had  the  effect  of  transferring  the  property  without  pay* 
ment,  that  feet  can  have  no  just  bearing  upon  the  question  of 
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authority  to  make  the  instrument.  (1.)  The  authority  does 
not  depend  upon  the  consequences  which  resulted  from  its  ex- 
ercise ;  and  if  there  had  been  no  previous  agreement  by  Nilee 
&  Wheeler  to  sell  the  grain,  they  would  be  bound  by  what 
their  agent  did  in  the  usual  course  of  his  employment,  what- 
ever those  consequences  may  be.  (2.)  But  Niles  &  Wheeler 
had  previously  contracted  both  for  the  sale  of  the  corn,  and  its 
transportation  to  New  York ;  and  the  bill  of  lading  was  made 
for  the  purpose  of  carrying  the  contract  into  effect.  (3.)  The 
question  is  not  whether  the  clerk  had  authority  to  sell  the 
corn,  but  whether  he  had  power  to  make  the  bills  of  lading. 
(4.)  Although  Niles  &  Wheeler  intended  to  keep  possession 
of  the  corn  until  it  was  paid  for,  their  failure  to  do  so  cannot 
affect  the  question  of  authority  to  make  the  bill  of  lading. 
Clearly  want  of  diligence  in  securing  their  rights,  whether  a 
fault  of  their  own  or  of  their  agents,  cannot  affect  the  validity 
ef  the  transaction  as  against  third  persons,  who  have  acquired 
rights  under  the  bill  of  lading.  (5.)  We  say  with  great  re- 
spect, there  was  a  manifest  fallacy  in  the  reasoning  of  the  judge 
on  this  subject  in  Dows  v.  Perrin,  (16  N.  Y.  Rep.  325.)  But 
it  is  enough  that  this  is  a  very  different  case  in  its  facts  from 
that  against  Perrin. 

IV.  Although  no  one  can  doubt  that  Walker  had  authority 
to  make  the  bill  of  lading,  the  plaintiffs  have  no  occasion  to 
maintain  what  has  been  said  in  the  second  and  third  points. 
This  is  not  a  case,  but  a  bill  of  exceptions,  and  the  exception 
is  to  the  charge  of  the  judge.  What  he  said  on  this  subject, 
and  all  he  said,  was  "  that  the  evidence  showed  a  sufficient 
authority  or  assent  to  bind  Niles  &  Wheeler  by  the  signature 
of  Walker  to  the  papers  A,  B  and  C."  In  this  the  judge  was 
clearly  right.  But  if  he  was  wrong,  it  was  only  a  comment 
upon  evidence,  and  for  that  a  bill  of  exceptions  will  not  lie. 
(1.)  A  bill  of  exceptions  must  be  upon  some  point  of  law 
either  in  admitting  or  rejecting  evidence,  or  a  challenge,  or 
some  matter  of  law  arising  upon  facts  not  denied,  in  which 
the  party  is  overruled  by  the  court.    It  does  not  draw  the 
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whole  matter  into  examination,  but  only  the  particular  point 
to  which  it  is  directed.  There  is  no  precedent  for  reviewing 
on  a  bill  of  exceptions  what  the  judge  may  have  said  by  way 
of  comment  upon  evidence.  (Butters  N.  P.  316.  Carver  v. 
Jackson,  4  Peters,  1.  People  v.  Vane,  12  Wend.  78.  Jodfc- 
8on  v.  Timmerman,  Id.  299.  People  v.  White,  14  id.  111.) 
(2.)  Had  the  defendant  thought  proper,  he  might  have  re- 
quested the  judge  to  submit  the  question  of  authority  to  the 
jury ;  but  no  such  request  was  made.  He  did  request  the 
judge  to  charge  on  another  question,  and  would  undoubtedly 
have  asked  the  submission  of  this  question,  but  for  the  convic- 
tion that  no  jury  could  hesitate  for  a  moment  to  find  for  the 
plaintiffs.  But  whatever  the  reason,  it  is  enough  that  the 
request  was  not  made.  (3.)  It  is  further  stated  that  the  de- 
fendant also  excepted  to  said  charge  on  the  ground  that  the 
question  of  sufficient  authority  or  assent  "  should  have  been 
submitted  to  the  jury  as  a  question  of  faot."  That  was  not 
a  request  to  leave  the  question  to  the  jury,  but  only  a  com- 
plaint that  it  Kad  not  been  done. 

V.  Full  effect  must  be  given  to  the  fact,  now  established, 
that  the  bill  of  lading  was  made  byauthority  of  Niles&  Wheeler, 
and  then  the  case  comes  to  this :  they  parted  with  the  possess- 
ion of  the  property  under  a  contract  of  sale,  and  though,  as 
against  Mack,  they  might  have  rescinded  the  contract,  and 
reclaimed  the  property  on  the  ground  of  fraud  on  his  part, 
they  could  only  do  so  by  acting  before  third  persons  had  ao- 
quired  rights  in  the  property  under  him.  As  they  did  not 
afit  until  after  the  plaintiffs  had  become  bona  fide  purchasers 
for  value  under  Mack,  the  title  of  the  plaintiffs  cannot  be 
impeached.  Had  Mack  obtained  the  property  by  larceny  or 
robbery,  he  could  not,  as  against  the  owners,  confer  a  good 
title  upon  any  one.  But  it  is  otherwise  where  the  owner  vol- 
untarily  parts  with  the  possession  of  the  property,  though 
induced  by  fraud,  either  1,  under  a  contract  of  sale ;  or  2,  with 
the  usual  indicia  of  ownership,  or  authority  to  sell.  In  such 
cases  the  person  having  the  apparent  right  to  sell,  though  he 
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obtained  it  by  fraud,  or  acts  fraudulently,  may  confer  a 
good  title  by  a  sale  made  before  the  true  owner  has  rescinded 
the  original  transaction.  A  sale  brought  about  by  the  fraud 
of  the  vendee  is  not  absolutely  void,  but  only  voidable  at  the 
option  of  the  vendor.  He  may  elect  to  confirm  or  to  rescind 
the  contract.  But  he  cannot  rescind  after  a  third  party  has 
purchased  from  the  fraudulent  vendee,  for  the  reason  that  when 
one  of  two  innocent  persons  must  suffer  by  the  fraud  of  a  third, 
the  loss  shall  fall  on  him  who  enabled  the  third  to  do  the 
wrong.  {Mowrey  v.  Walsh,  8  Cowen,  238.  Boot  v.  French, 
13  Wend.  570.  Rowley  v.  Bigelow,  12  Pick.  306.  Everett 
v.  Sottas,  15  Wend.  474,  476,  7 ;  20  id,  267,  S.  G.;  272,  per 
Ch.  Walworth;  275-280, per  Senator  Verplanck.  Pickering 
v.  Busk,  15  East,  38.  Kingsford  v.  Merry,  34  Law  andEq. 
Rep.  607,  610.  Keyser  v.  Harbeck,  3  Duer,  373.  Brotver 
v.  Peabody,  18  Barb.  599 ;  3  Kern.  121, 126,  S.  O.  Parker 
v.  Patrick,  5  T.  R.  175.  Load  v.  Green,  per  Parke,  B.  15 
Mees.  &  Welsh.  219.  White  v.  Garden,  5  L.  and  Eg.  R.  379. 
Stevenson  v.  Newnham,  16  id.  401,  408.)  It  will  be  seen 
by  the  last  six  references,  that  this  rule  has  been  carried  so 
far  that  one  who  has  obtained  the  goods  by  false  pretenses, 
amounting  to  a  statute  felony,  can  confer  a  good  title,  either  by 
selling  or  pawning  the  property.  It  will  be  further  seen  that 
Parker  v.  Patrick,  though  doubted  by  Denman,  C.  J.,  in  Peer 
v.  Humphry,  (2  Ad.  dk  El.  495,)  has  since  been  fully  confirm- 
ed. Though  the  principle  is  undoubtedly  sound,  there  is  no 
occasion  to  go  so  far  in  this  case ;  for  Mack  committed  no 
criminal  offense  of  any  kind.  His  only  sin  was  in  not  remit- 
ting the  money  to  pay  for  the  corn,  after  obtaining  it  from  the 
plaintiffs.  It  may  be  proper  to  remark,  before  leaving  this 
point,  that  there  was  no  intentional  wrong  whatever  on  the 
part  of  Bloss,  who  negotiated  the  purchase  for  Mack. 

VI.  The  corn  having  been  consigned  to  the  plaintiffs,  and 
they  having  advanced  money  on  receiving  the  bill  of  lading, 
and  without  notice  of  any  fraud  on  the  part  of  Mack,  the  right 
of  Niles  &  Wheeler  to  stop  the  goods  in  transitu  was  at  an 
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en<L    (1.)  It  has  been  settled  for  nearly  three-quarters  of  a 
century  that  a  bill  of  lading,  like  a  bill  of  exchange,  is  in  its 
nature  a  transferable  instrument,  and  that  the  transfer  of  the 
symbol  carries  the  property  with  it,  and  puts  an  end  to  the 
right  of  the  consignor  to  stop  the  goods  on  the  insolvency  of 
the  vendee.    (Lickbarrow  v.  Mason,  2T.B.63;  6  East,  22, 
note;  5  T.  B.  683 ;  1  H.  Black.  357, 8.  C.)    Also  mentioned, 
2  H.  Black.  211 ;  5  T.  B.  367;  1  Peters,  386,  444,  5;  Con- 
rad v.  Atlantic  Ins.  Co.    There  has  been  some  debate  in  the 
books  on  the  question  whether  the  instrument  is  negotiable  to 
all  intents  and  purposes,  so  that  the  indorsee  will  acquire  all 
the  rights  which  are  acquired  by  the  indorsee  of  a  bill  of  ex- 
change.   And  it  has  been  said  that,  though  the  negotiation 
of  a  bill  of  lading  transfers  the  property,  it  does  not  give  the 
indorsee  a  right  of  action  on  the  bill.     (Dixon  v.  BoviU,  per 
Ld.  Ch.  Cranworth,  39  L.  and  Eq.  Bep.  52.)     However  that 
may  be,  it  is  entirely  clear  that  a  bill  of  lading  is  negotiable 
for  the  purpose  of  passing  not  only  the  instrument  itself,  but 
the  property  to  which  it  relates ;  just  as  the  negotiation  of  a 
bill  of  exchange  carries  not  only  the  bill,  but  the  debt  which 
it  secures.    The  transfer  of  the  6ymbol  is  just  as  effectual  as 
handing  over  the  property  itself.    The  case,  then,  plainly  falls 
within  the  principle  asserted  in  the  fifth  point,  and  the  author- 
ity cited  in  its  support.    A  fraudulent  vendee  can  confer  a 
good  title  on  a  bona  fide  purchaser  from  him ;  and  if  he  may 
do  that  by  delivering  the  property  itself,  no  good  reason  can 
be  assigned  why  he  may  not  do  the  same  thing  in  another 
way,  to  wit,  by  transferring  the  bill  of  lading,  which  has  the 
legal  effect  of  passing  the  property.     (2.)    If  the  English 
courts  are  not  chargeable  with  a  retrograde  movement  on  this 
question,  they  have,  to  say  the  least,  failed  to  keep  pace  with 
the  advance  of  commerce  and  the  wants  of  a  commercial  and 
trading  people.     They  have  said,  if  not  adjudged,  that  it  is 
not  enough  that  the  consignee,  factor,  or  other  person  hold- 
ing the  bill  of  lading  or  other  indicia  of  ownership,  has 
the  apparent  right  to  sell,  but  he  must  also,  as  between  him- 
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self  and  the  consignor,  have  the  actual  right  to  transfer 
the  property.  In  other  words,  that  the  usual  documentary 
evidence  of  title,  or  the  right  to  Bell,  may  be  effectually  over- 
come, and  the  title  of  an  indorsee  of  the  bill  of  lading  or 
other  document,  be  defeated  by  some  private  matter  or  in- 
structions between  the  original  parties,  of  which  third  persons 
had  no  notice.  In  this  state  of  things,  so  injurious  to  trade 
and  commerce,  parliament  interfered,  and  by  several  enact- 
ments, brought  the  law  up  to  the  usage  among  merchants, 
factors,  and  other  agents,  and  the  wants  of  the  commercial 
world.  (3.)  In  this  country  the  courts  have  not  followed  the 
errors  which  made  legislation  necessary  in  England,  but  have 
adapted  old  principles  to  the  present  advanced  state  of  trade 
and  commerce,  and  the  usual  course  of  business  in  this  country. 
(Gibson  v.  Stevens,  8  How.  384,  398,  400.  Rowley  v.  Big*- 
low,  12  Pick.  306.  Bank  of  Rochester  v.  Jones,  4  Corns.  497. 
Grove  v.  Brien,  8  How.  429.  Bows  v.  Greene,  16  Barb.  72. 
Brower  v.  Pedbody,  18  id.  599.)  True  this  judgment  was 
reversed  (3  Kern.  121,  126,)  but  it  was  on  the  ground  that 
the  goods  were  obtained  by  larceny,  and  not  merely  by  fraud. 
(Dows  v.  Perrin,  16  N.  Y.  Rep.  325.)  What  was  said  in  this 
case  about  the  negotiability  of  bills  of  lading  was  founded  on 
the  English  decisions,  which  no  longer  give  the  rule  in  that 
country ;  and,  besides,  was  but  dicta,  the  case  having  before 
been  disposed  of  on  other  grounds,  and,  of  course,  neither  binds 
that  court  nor  any  other.  (4)  On  the  facts,  as  they  must 
now  be  taken  to  be  fully  established,  Niles  &  Wheeler,  the 
owners  of  the  corn,  shipped  it  on  account  of  Mack,  and  con- 
signed it  to  the  plaintiffs,  who  paid  their  money  on  the  faith 
of  the  consignment ;  and  it  is  impossible  to  maintain  that 
Niles  &  Wheeler,  (or  any  person  claiming  under  them,)  can 
defeat  the  rights  thus  acquired,  by  alleging  that  they  were  in- 
duced to  act  by  the  fraud  of  a  third  person,  of  which  fact  the 
plaintiffs  had  no  knowledge  at  the  time  they  received  the  bill 
of  lading  and  parted  with  their  money. 

VII.  Whatever  conclusion  the  court  may  reach  on  the  comr 
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mon  law  doctrine,  which  has  been  considered  in  the  fifth  and 
sixth  points,  the  case  plainly  falls  within,  and  the  plaintiffs 
are  protected  by,  the  1st  and  2d  sections  of  the  factor  act  of 
1830.  {Laws  of  1830,  p.  203,  §§  1,  2.  2  R.  8.  59,  3d  ed.; 
Id.  184,  4th  ed.)  (1.)  The  property  was  shipped  in  the  name 
of  Mack,  and  consigned  to  the  plaintiffe,  who  made  an  advance 
upon  it  to  Mack,  without  notice,  by  the  bill  of  lading  or  oth- 
erwise ;  that  Mack  was  not  the  actual  and  bona  fide  owner  of 
the  property.  The  case  is  not  only  within  the  very  words 
of  the  act,  but  is  just  as  plainly  within  the  spirit  and  policy 
of  the  enactment.  If  the  act  is  not  of  still  wider  application, 
it  was  clearly  designed  to  protect  the  consignee  in  a  case  like 
this.  To  say  that  the  legislature  meant  less  than  that,  is,  in 
effect,  to  say  that  they  meant  nothing.  This  question  was 
not  touched,  or  even  alluded  to  in  Dows  v.  Perrin.  (2.)  The 
cases  which  have  been  decided  upon  the  third  section  of  the 
factor  act  have  nothing  to  do  with  the  present  inquiry. 
{Stevens  v.  Wilson,  6  Hill,  512 ;  3  Denio,  472, 8.  C.  CoviU 
v.  Hill,  4  id.  323;  1  Comst.  522,  8.  0.;  2  Sdd.  374,  8.  C. 
Zachrisson  v.  Ahman,  2  Sandf  68.)  The  first  and  second 
sections  of  the  act  were  made  for  the  protection  of  the  con- 
signee, who  has  made  advances  to  the  person  in  whose  name 
the  shipment  was  made.  The  third  section  was  made  for  the 
protection  of  those  who  have  dealt  with  the  factor,  or  other 
agent,  who  has  been  intrusted  with  the  bill  of  lading,  or  other 
documentary  evidence  of  title. 

VIII.  There  was  nothing  in  the  objection  that  the  recovery 
of  damages  should  be  limited  to  the  amount  of  the  plaintiffs' 
advances.  The  plaintiffs  brought  replevin,  and  the  sheriff 
took  the  property,  whereupon  the  defendant  procured  a  re- 
delivery, pursuant  to  the  statute.  (1.)  The  plaintiffs  were 
entitled  either  to  the  corn  itself,  or  damages  to  its  full  value, 
as  consignees  of  the  property.  (2.)  To  the  extent  of  their 
advances  the  plaintiffs  were  purchasers,  and  the  legal  title  to 
the  property  vested  in  them  to  protect  their  advances.  (Gfib- 
son  v.  Stevens,  8  Howard,  384, 400.)     (3.)  The  equitable  in* 


HEW  TORE— SEPTEMBER,  1858.  179 

Dows  9.  Rush. 

terest  in  the  surplus  beyond  the  advances,  does  not  affect  the 
legal  title  to  the  property,  which  is  in  the  plaintiffs.  (4)  That 
equitable  interest,  is  either  in  Mack,  Niks  &  Wheder,  or 
Brainard;  and  if  the  plaintiffs  get  more  than  an  indemnity, 
they  must  account  to  one  or  the  other  of  those  persons  for  the 
surplus.  (5.)  The  defendant  Bush  is  not  entitled  to  the  sur- 
plus, beyond  advances,  for  two  additional  reasons — 1st  The 
equitable  interest  is  not,  and  never  was,  in  him ;  and  2d.  He 
has  not  set  up  any  counter-claim  in  the  answer,  but  relied 
wholly  upon  title  out  of  the  plaintiffs  for  his  defense.  (Code, 
§§149,150.) 

IX.  Every  thing  in  the  motions  fbr  a  nonsuit  is  covered  by 
what  has  already  been  said,  and  the  judgment  of  the  special 
term  should  by  affirmed  with  costs. 

By  the  Court,  Hogbboox,  J.  As  counsel  differ  entirely  as 
to  what  questions  are  open  for  debate  in  this  case,  it  will  be 
necessary  to  look  at  that  point  in  the  first  place,  in  order  that 
we  may  not  waste  our  time  in  needless  discussion.  This  is  a 
bill  of  exceptions,  and  of  course  no  questions  arise  save  those 
which  are  presented  upon  exception.  I  find  in  the  case,  on 
the  part  of  the  defendant,  only  an  exception  on  the  refusal  to 
nonsuit,  repeated  at  the  end  of  the  case,  exceptions  to  the 
charge  and  the  refusal  to  charge,  and  an  exception  to  the 
rule  of  damages  laid  down  by  the  court  These  present  the 
only  questions  which  the  parties  have  brought  here  for  exam- 
ination. I  think  the  exception  to  the  refusal  to  nonsuit  may 
be  very  briefly  disposed  of.  By  the  statement  hereto  prefixed 
it  is  apparent  there  were  facts  enough  proved  to  go  to  the  jury 
on  the  questions  embraced  in  the  motion  to  nonsuit.  Any 
thing  more  that  needs  to  be  said  upon  those  questions  may  be 
just  as  properly  presented  in  considering  the  exceptions  to  the 
charge.  We  come  then  to  the  charge  of  the  court.  The 
court  charged  1st.  That  the  evidence  showed  a  sufficient 
authority  or  assent  to  bind  Niles  &  Wheeler,  by  the  signature 
of  Walker  to  the  papers  A,  B  and  C,  (the  alleged  bills  of 
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lading.)  This,  I  think,  is  nothing  more,  than  a  statement  of 
the  evidence,  or  comment  upon  it,  or  its  effect,  or  an  assump- 
tion of  a  fact  in  the  cause.  It  is  a  mere  reference  to  what  is 
established  by  the  evidence.  Now  it  is  quite  clear  that  none 
of  these  things  are  the  grounds  of  exception.  (Jackson  v. 
Packard,  6  Wend.  415.  Jackson  v.  Timmerman,  12  Id 
299.  Notion  v.  Moses,  3  Barb.  31.  Barnes  v.  Perine, 
2  Kern.  22,  23.  Beekman  v.  Bond,  19  Wend.  444.  People 
y.  Cook,  4  Seld.  78.  Hunter  v.  Trustees  of  Sandy  Hill, 
6  SiU,  410.) 

A  party  who  is  dissatisfied  with  the  expression  of  an  opin- 
ion by  a  judge  upon  a  question  of  fact,  or  the  conclusion  at 
which  he  arrives  in  regard  to  it,  must  express  that  dissatisfac- 
tion ;  not  by  excepting  to  the  charge  of  the  judge  on  that  point, 
but  by  asking  to  have  the  question  of  fact  submitted  to  the 
jury  for  their  determination.  The  defendant's  counsel  claims 
to  have  done  so  in  this  case,  but  I  think  he  did  not.  He  sim- 
ply excepted  to  the  charge,  on  the  ground  that  the  question 
of  sufficient  authority  or  assent  should  have  been  submitted 
to  the  jury  as  a  question  of  fact.  The  judge  had  made  no 
charge  to  the  contrary  of  this,  and  there  was  nothing  therefore 
to  which  to  except ;  nor  had  he  been  requested  to  submit  the 
question  to  the  jury ;  nor  had  he  refused  to  do  so.  If  he  had 
so  refused,  the  proper  exception  would  have  been  to  such  re- 
fusal. Nor  do  I  think  that  this  exception  was  equivalent  to 
a  request  to  the  court  so  to  submit,  and  a  refusal  to  do  so.  It 
would  be  torturing  language  to  give  it  that  effect.  The  most 
that  can  be  said  for  it  is,  that  perhaps  it  ought  to  be  regarded 
as  an  exception  to  what  the  judge  did  say  upon  the  subject 
of  sufficient  authority  as  being  tantamount  to  withdrawing  it 
from  the  judge,  although  that  would  be  construing  language 
in  a  rather  latitudinarian  way.  But  so  construed  it  is  unavail- 
able ;  for  the  judge  had  done  no  such  thing.  I  am  quite 
aware  that  this  may  be  argued  to  be  a  technical  and  severe 
application  of  the  rules  of  practice,  and  tending  to  defeat  prac- 
tical justice.    Nevertheless,  I  understand  this  practice  to  be 
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well  settled  and  firmly  established,  and  I  am  by  no  means 
sore  that  the  rights  of  parties  will  not  be  quite  as  well  guarded, 
if*  the  judge  who  presides  at  the  circuit  has  his  attention  in- 
vited to  the  precise  thing  wanted,  or  objected  to,  and  the 
court  which  reviews  his  decision  is  clearly  and  distinctly  ap- 
prised of  the  precise  thing  which  was  done  on  the  trial  We 
are,  therefore,  to  regard  these  exceptions  as  out  of  the  case, 
and  as  if  the  judge  was  justified  in  the  comments  he  made 
upon  the  effect  of  the  evidence.  Only  two  exceptions  besides 
that  on  the  rule  of  damages  remain,  to  wit:  to  so  much 
of  the  judge's  charge  as  states  that  Niles  &  Wheeler,  and  the 
defendant  under  them,  were  estopped  from  denying,  as  against 
the  plaintiff,  that  they  held  the  com  as  Mack's  agents  and 
carriers,  on  his  account,  at  the  time  of  the  plaintiffs'  advances 
on  the  faith  of  the  receipts  or  shipping  bills ;  and  to  so  much 
of  the  charge  as  states  that  the  plaintiffs  were  entitled  to  re- 
cover the  property.  It  is  not  quite  apparent  that  these  are 
distinct  propositions  and  not  to  be  read  together,  and  depend- 
ent the  last  upon  the  first ;  or  that  if  they  are  to  be  treated 
as  distinct,  the  defendant  has  made  a  distinct  and  separate  ex- 
ception to  the  three  branches  of  the  charge ;  the  two  now 
under  consideration  and  the  one  previously  considered.  Clearly 
a  general  exception  is  of  no  avail ;  the  first  part  of  the  charge 
being  unexceptionable.  (Murray  v.  Smithy  1  Duer,  412. 
Jones  v.  Osgood,  2  Sdd.  233.  Carpenter  v.  Stilwett,  1  Ker- 
nan,  61.)  So,  also,  the  courts  have  repeatedly  held  that  an 
exception  to  the  charge,  and  to  each  and  every  part  thereof, 
raises  but  a  single  exception  to  the  entire  charge,  and  is  un- 
available if  any  portion  of  it  be  correct.  (Auth.  last  cited. 
Lansing  v.  Wiswall,  5  Denio,  213.  CaldweU  v.  Murphy, 
I  Kern.  416.)    ' 

Perhaps  the  defendant  has  saved  his  exception  and  made 
it  distinct  by  saying  that  he  excepted  to  the  charge,  "and  to 
each  part  thereof,  separately  and  distinctly"  (Dunckel  v. 
Wiles,  (1  Kern.  428.)  But  that  is  not  quite  clear!  The 
more  appropriate  Way  certainly  would  have  been  to  have  kept 
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the  several  parts  of  the  charge  designed  to  be  excepted  to 
"separate  and  distinct"  from  each  other,  and  to  have  applied 
the  exceptions  separately  to  each  separate  portion,  and  then 
there  would  have  been  no  confusion  or  doubt.  I  shall  treat 
the  case,  however,  as  if  these  exceptions  were  in  point  of  form 
and  regularity  sufficient. 

Then  were  Niles  &  Wheeler  and  the  defendant  estopped 
from  denying  as  against  the  plaintiff  that  they  held  the  corn, 
as  Mack's  agents  and  carriers,  on  his  account  ? 

We  must  now  assume  that  the  shipping  bills,  receipts  or 
bills  of  lading,  whatever  they  may  be  properly  termed,  were 
executed  by  Niles  &  Wheeler,  and  came  properly  and  in  good 
faith  into  the  hands  of  the  plaintiffs.  I  discover  no  evidence 
which,  as  to  the  latter,  impeaches  the  bona  fides  of  the  trans- 
action. The  judge  undoubtedly  assumed  that  fact  in  an- 
nouncing the  rule  of  law  which  we  are  now  considering.  And 
I  think  (that  being  sufficiently  apparent)  the  defendant,  if  he 
was  dissatisfied,  should  by  specific  requests  have  asked  him  to 
discriminate  or  charge  specifically  upon  the  several  particulars 
which  together  made  up  the  legal  proposition  which  he  put 
forth.     {Barnes  v.  Perine,  2  Kern.  22.) 

Assuming  then  that  the  instruments  in  question  were  prop- 
erly executed,  by  the  owners  of  the  corn,  and  delivered  in  good 
faith  to  the  plaintiffs,  who  made  advances  thereon,  were  they 
and  the  defendant,  as  the  master  of  the  boat  and  their  agent, 
estopped  from  denying,  as  against  the  plaintiff,  that  they  held 
the  corn  at  the  time  of  the  advances  as  Mack's  agents  and 
carriers  ?  In  other  words,  was  the  title  of  Niles  &  Wheeler 
under  the  facts  proved,  such  as  could  be  set  up  against  the  title 
of  the  plaintiffs  ?  for  that,  I  think,  was  the  legal  proposition 
which  the  judge  meant  to  announce,  and  ntit  a  general  ab- 
stract proposition  having  no  reference  to  the  facts  of  the  case, 
whether  a  party  who  has  once  delivered  a  bill  of  lading  is  for- 
ever estopped  from  impeaching  it  under  any  circumstances 
whatever. 

To  determine  this  question,  let  us  look  briefly  at  the  facts. 
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The  paper,  though  informal,  was  essentially  a  bill  of  lading. 
Such  has  been  expressly  decided  to  be  its  character,  in  the  case 
of  Dows  v.  Perrin,  (16  N.  Y.  Rep.  328,  9.)  Such  also  is  the 
liberal  interpretation  given  to  papers  of  a  nearly  similar  char- 
acter in  other  cases.  {Dows  v.  Greene,  16  Barb.  72.  Bank 
of  Rochester  v.  Jones,  4  Comst.  497.)  And  it  has  this  pecu- 
liar feature :  it  is  not  only  signed  by  the  owner  of  the  ship- 
ping boat,  but  by  the  owner  of  the  goods  or  the  vendor  to 
Mack,  under  an  executory  contract  of  sale.  On  its  face,  there- 
fore, it  is  a  certificate  from  Niles  &  Wheeler  in  both  of  these 
capacities  that  the  corn  was  shipped  on  account  of  Mack — 
that  is  for  his  benefit,  and  I  think  it  fairly  means  for  his 
benefit  as  the  purchaser  and  owner  of  the  goods — to  the  plain- 
tiffs themselves,  as  consignees.  I  think  also  the  fair  effect  of 
the  evidence  of  Bloss  and  Walker  is  that  the  bills  of  lading 
were  delivered  to  Bloss  intentionally  and  voluntarily  without 
deception  or  fraud ;  and  therefore  that  he  had  lawful  possess- 
ion of  them.  When  he'sent  them,  therefore,  to  Mack,  Mack 
had  lawful  possession  of  them  with  the  consent  of  the  former 
owners  and  as  apparent  owner  himself.  He  had  through  the 
bill  of  lading,  the  constructive — the  legal  possession ;  for  it 
can  scarcely  be  disputed  that  according  to  the  commercial  law 
the  possession  of  this  document  of  title  was  equivalent  to  the 
possession  of  the  property  itself,  so  far  as  respects  the  use 
thereafter  made  of  it ;  and  the  transfer  of  the  one  was  the 
transfer  of  the  other.  (Lickbarrow  v.  Mason,  2  T.  R.  63. 
Conrad  v.  Atlantic  Insurance  Co.,  1  Peters,  386.  Bank  of 
Rochester  v.  Jones,  4  Comst.  497.  Dows  v.  Greene,  16  Barb. 
72.  Brower  v.  Pedbody,  18  Barb.  599.)  It  is  not  necessary 
to  discuss  the  question  whether  if  this  bill  of  lading  did  not 
represent  an  actual  shipment  of  goods,  or  if  its  possession  was 
obtained  by  fraud;  it  would  destroy  the  plaintiff's  case ;  for  I 
think  neither  of  these  questions  arise ;  nor  does  it  seem  to  be 
material  to  consider  whether  the  execution  of  the  bill  of  lad- 
ing preceded  in  point  of  time  the  actual  shipment  of  the  goods, 
so  long  as  it  represented  a  real  transaction.    Were  not  the 
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plaintiffl,  then,  when  on  the  8th  of  August  they  received  in 
good  faith  and  for  advances  actually  made,  the  transfer  of  the 
hill  of  lading  and  of  the  goods,  and  in  substance  the  pledge 
or  mortgage  or  sale  of  the  latter  as  the  security  for  those  ad- 
vances, brought  within  the  protection  of  that  rule  of  law 
which  prefers  the  title  of  a  bona  fide  purchaser  from  a  fraudu- 
lent vendee  to  that  of  the  original  owner.  (Mowrey  v.  Walsh, 
*8  Cowen,  238.  Boot  v.  French,  13  Wend.  570.  Keyser  v. 
Harbeck,  3  Duer,  373.  SaUus  v.  Everett,  20  Wend.  267.) 
In  the  latter  case  the  chancellor  says,  at  page  272 :  "If  the 
owner  of  the  goods  had  caused  the  bill  of  lading  to  be  made 
out  in  the  name  of  Collins,  (the  alleged  fraudulent  assignor 
of  the  bill,)  so  as  to  give  him  a  prima  facie  right  to  the  goods 
as  owner  or  consignee  for  his  own  benefit,  a  bona  fide  pur- 
chaser might  have  been  entitled  to  protection."  Up  to  the 
time  when  Mack  transferred  the  bill  of  lading  to  the  agent  of 
the  plaintiffe,  no  fraud  had  been  committed  That  act  of 
transfer  was  very  possibly  intended  as  a  fraud  upon  somebody ; 
although  I  suppose  it  not  to  be  unusual  in  the  commercial 
community  to  entrust  the  bill  of  lading  to  the  intended  ven- 
dee for  the  very  purpose  of  enabling  him,  by  a  pledge  of  the 
same  as  security,  to  raise  the  money  with  which  to  accomplish 
the  payment  for  the  goods.  I  am  unable  to  see  that  the  pur- 
chase was  originally  fraudulent,  or  that  the  transaction  is  ob- 
noxious to  any  other  imputation  of  fraud,  than  such  as  arises 
from  a  subsequently  conceived  determination  not  to  pay  for 
the  goods.  It  may  be  said  that  Mack  was  not  in  fact  the 
vendee,  but  only  a  proposed  purchaser  having  the  refusal  of 
the  goods.  But  I  do  not  think  this  is  sufficient  to  prevent 
the  operation  of  the  rule.  In  Keyser  v.  Harbeck,  (3  Duer, 
391,)  it  is  said :  "  So  if  the  true  owner  has  entrusted  to  a 
third  person  written  evidence  of  title,  or  of  an  absolute  and 
unqualified  power  of  disposition,  any  one  who  advances  his 
money  to,  and  obtains  possession  of  the  property  from,  such 
third  person  in  good  faith,  relying  on  the  facts  being  in  con- 
formity with  this  written  evidence  of  their  truth,  will  acquire 
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an  indefeasible  title  as  against  the  true  owner."  (See  also, 
20  Wend.  272.)  Under  such  circumstances  I  do  not  think 
there  was  any  substantial  error  in  the  charge  of  the  judge  that 
Niles  &  Wheeler  and  the  defendant  were,  as  against  the  plain- 
tiff, estopped  from  denying  that  they  held  the  corn  as  Mack's 
agents  and  carriers,  if  by  that  he  intended,  as  I  think  he  did, 
that  they  were  not  in  a  situation  effectually  to  dispute  the 
plaintiff's  title  thus  acquired.  The  result  of  the  whole  trans- 
action, taken  together,  was,  as  it  seems  to  me,  that  the  plain- 
iiflb  were  entitled  to  recover,  and  so  the  judge  charged.  And 
if  he  was  right  on  this  point,  his  charge  on  the  question  of 
estoppel  may  be  rejected  as  immaterial  or  inapplicable  to  the 
facts,  and  therefore  no  ground  for  reversal,  as  it  could  work 
no  possible  prejudice.  (Lyon  v.  Marshall,  11  Barb.  241. 
Onondaga  Go.  Ins.  Co.  v.  Minard,  2  Comst.  98.  Shorter  v. 
The  People,  Id  193.)  Nor  does  it  seem  to  me  to  be  ne- 
cessary to  discuss  the  full  extent  of  negotiability  that  ap- 
pertains to  bills  of  lading,  inasmuch  as  they  are  conceded 
to  be  so  fkr  negotiable,  as  that  in  a  proper  case  their  indorse- 
ment carries  with  it  the  title  to  the  document  transferred,  and 
the  title  to  the  property  thereby  represented.  This  is  enough  for 
the  purposes  of  the  present  case ;  and  being  so,  it  is  not  essen- 
tial to  consider  whether  the  doctrine  as  to  negotiability  of 
bills  of  lading  put  forth  by  the  learned  justice  who  delivered 
the  opinion  of  the  court  in  Dows  v.  Perrin,  (16  N.  Y.  Rep.' 
332  to  335,)  is  not  too  much  restricted.  It  does  not  seem  to 
have  been  the  point  in  judgment,  and  therefore  conclusiveness 
as  authority  will  not  probably  be  claimed  for  it.  And  lest  it 
should  be  supposed  to  command  unqualified  assent,  I  would 
suggest  that  the  doctrine  there  advanced  deserves  very  grave 
consideration  in  the  present  advanced  state  of  commercial  law, 
and  the  multiplicity  of  transactions  involving  the  proper  con- 
struction of  these  instruments,  before  it  should  be  regarded  as 
firmly  and  incontrovertibly  established. 

As  it  is  possible  we  may  not  have  arrived  at  the  correct  con- 
clusion upon  this  point,  it  is  proper  to  look  at  this  case  in  an- 
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other  aspect ;  that  is,  as  affected  by  the  factor's  act  (Laws 
<jfl830,  cA.179,  §§  1,2.  2  B.  B.  4th  ed.  184)  This  act  pro- 
vides,  in  substance,  that  every  pereon  in  whose  name  merchan- 
dise shall  be  shipped,  shall  be  deemed  the  true  owner  thereof, 
so  far  as  to  entitle  the  consignee  to  a  lien  thereon  for  any  mo- 
ney advanced  or  negotiable  security  given  by  such  consignee 
to  such  first  named  person.  As  the  corn  was  shipped  on  ac- 
count of  Mack,  he  must,  I  think,  be  considered  as  included 
within  the  class  of  persons  first  described,  and  the  plaintiffs 
are,  I  think,  the  consignees  thereof ;  although  from  the  loose 
manner  in  which  bills  of  lading  are  frequently  addressed  in 
the  margin  of  the  bill,  I  can  conceive  that  much  confusion 
will  sometimes  arise  in  determining  who  is  the  consignee,  within 
the  meaning  of  this  act.  By  the  second  section  the  lien  is  re- 
stricted to  consignees  who  act  in  good  faith ;  and  such,'  aa 
already  stated,  we  must  regard  the  plaintiffs,  in  this  case. 
They  therefore  had  a  lien.  My  principal  difficulty  upon  this 
part  of  the  case  has  been  whether  the  statute  intended  to 
limit  them  to  the  right  of  detention  of  the  goods  when  in 
their  actual  possession  for  the  enforcement  of  their  lien,  or 
also  to  authorize  an  action  to  obtain  possession  against  a  party 
who  claimed  them  without  right  or  under  an  inferior  title. 
Strictly  speaking,  a  lien  only  gives  a  right  of  detention  and 
not  of  acquisition.  But  if  we  carry  out  the  established  doctrine 
in  regard  to  these  documents,  that  the  possession  of  the  sym- 
bol is  the  possession  of  the  thing  itself,  like  the  key  of  a  ware- 
house, (Batik  of  Bochester  v.  Jones,  4  Comst.  507,)  then 
we  may  properly  regard  the  plaintiffs  as  being  in  the  construc- 
tive possession,  and  as  legitimately  resorting  to  this  action  to 
perfect  and  secure  their  right  by  reducing  the  property  into 
actual  possession.  On  the  whole  this  seems  to  be  the  better 
view  of  this  question ;  and  if  so  then  the  plaintiffs  had  a  per- 
fect cause  of  action  under  this  statute ;  and  independent  of 
any  other  question,  the  judge  properly  charged  that  the  plain- 
tiffs were  entitled  to  recover. 
The  only  remaining  question  respects  the  rule  of  damages. 
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The  judge  upon  request  refused  to  charge  that  the  plaintiffs' 
damages  were  restricted  to  their  advances  and  interest  thereon. 
Strictly  speaking,  damages  in  an  action  of  replevin  are  the 
loss  which  the  plaintiff  has  sustained  by  the  detention  of  the 
property ;  except  where  he  is  unable  to  obtain  its  return.  It 
was  evidently  assumed  at  the  trial  that  the  question  presented 
by  this  request  was  the  amount  for  which  the  plaintiffs  were 
entitled  to  judgment,  and,  so  considered,  the  court  was  right 
in  refusing  the  request  In  an  action  of  replevin,  by  a  party 
having  a  lien,  the  plaintiff,  as  in  other  actions  of  replevin,  is 
entitled  to  a  return  of  the  property,  and  if  a  return  cannot  be 
had,  to  its  value.  (Wheeler  v.  McFarland,  10  Wend.  318. 
Baker  v.  Hoag,  3  Barb.  203.  8.  C.  7  Id.  113.  S.  G.  3  Seld. 
557.)  The  object  is  to  procure  a  restoration  of  the  possession, 
and  when  that  is  done  the  lien  holder  retains  the  property  as 
a  trustee  for  the  general  owner,  and  on  being  tendered  the 
amount  of  his  lien,  is  bound  to  restore  the  property  to  him  or 
submit  to  a  proper  action  for  redress. 

On  the  whole  case  I  think  that  justice  has  been  done,  and 
no  legal  error  to  the  actual  prejudice  of  the  defendant  com- 
mitted ;  and  therefore  that  the  judgment  of  the  circuit  court 
should  be  affirmed. 

[New  York  Gbnbbal  Teem,  September  20, 1858.  Paries,  Sutherland  and 
Hogtboom,  Justices.] 


Buttbbwobth,  receiver  of  the  Island  City  Bank,  vs.  W.  &  J. 

O'Brien. 

A  corporation  cannot  recover  back  usurious  premiums  paid  by  it  on  the  loan 
or  forbearance  of  money. 

THIS  is  an  apj>eal  from  an  order  of  Mr.  Justice  Suther- 
land, made  at  special  term,  sustaining  a  demurrer  to  the 
complaint,  upon  the  ground  that  it  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action.    The  complaint  sets  forth 
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in  due  form  the  appointment  of  the  plaintiff  as  receiver  of  the 
Island  City  Bank,  a  banking  incorporation,  and  then  alleges  that 
prior  to  his  appointment  as  such  receiver  and  within  one  year 
past,  the  said  bank  has  paid  and  said  defendants  have  received 
on  the  loan  or  forbearance  of  various  sums  of  money,  by  said 
defendants  to  said  bank,  the  sum  of  $10,000  in  excess  of  in- 
terest over  and  above  the  legal  rate  of  seven  per  cent  per  an- 
num, which  he  cannot  state  with  precision  or  particularity, 
but  charges  that  the  defendants  can  do  so.  The  plaintiff 
therefore  prays  for  an  accounting,  to  determine  the  amount 
thereof,  and  judgment  for  that  sum.  The  complaint  also  con- 
tains a  prayer  for  general  relief. 

C.  A.  Peabody^for  the  appellant.  TT.  The  highest  rate  of 
interest  allowed  by  law  in  this  state  is  seven  per  cent.  (1 R.  S. 
772,  §§  1,  2.)  All  contracts  for  a  higher  rate  than  that  are 
void.  Any  excess  paid  above  this  rate  may  be  recovered  back. 
(1  R.  8.  772,  §  3.)  The  excess  beyond  legal  interest  could 
be  recovered  back  at  common  law,  without  the  aid  of  the 
statute.  (  Wheaton  v.  Hibbard,  20  John.  290.)  This  is  con- 
fessedly the  case  now  as  to  natural  persons. 

II.  The  statute  of  1850,  which  enacts  that "  no  corporation 
shall  hereafter  interpose  the  defense  of  usury,"  does  not  alter 
the  rate  of  compensation  for  the  use  of  money,  or  legalize  a 
contract  made  by  a  corporation  for  a  higher  rate  than  that 
theretofore  allowed  by  law. 

III.  The  "  defense"  of  usury,  in  that  statute  means  a  defense 
used  to  defeat  a  claim  for  the  reason  that  usury  had  been  re- 
served, or  agreed  to  be  paid,  concerning  it  A  defense  to  a 
claim  or  debt  by  reason  of  a  taint  of  usury.  This  is  what 
was  understood  and  meant  by  "  the  defense  of  usury/1  It  has 
no  other  meaning,  either  in  common  parlance  or  in  the  books. 

IV.  A  corporation,  therefore,  is  only  prohibited  by  this 
statute,  to  interpose  the  fact  of  usury  to  defeat  a  claim,  be- 
cause of  the  taint  of  usury.  It  merely  takes  from  corporations 
the  right  to  insist  on  the  forfeiture  of  the  debt  or  claim.    The 
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statute  was  penal  in  its  character.  It  was  so  as  to  corpora- 
tions as  well  as  natural  persons.  It  is  so  no  longer,  as  to  cor- 
porations. 

Y.  The  statute  does  not  legalize  a  contract  made  by  a  cor- 
poration to  pay  what  would  be  usury,  if  agreed  to  be  paid  by 
a  natural  person.  The  language  used  would  have  been  far 
different  if  that  had  been  intended.  It  does  not  repeal  the 
laws  against  usury,  as  to  corporations.  It  may,  perhaps,  be 
said  to  repeal  the  penalties  against  it,  as  to  them.  It  assumes 
the  continued  existence  of  usury  as  to  corporations,  when  it 
restrains  them  from  interposing  it  as  a  defense.  The  penal 
feature,  or  one  enforcing  a  forfeiture,  alone  is  repealed. 

VI.  There  was  in  existence  a  system  of  legislation  the  pur- 
pose of  which  was  to  restrict  the  rate  of  interest  on  money. 
No  reference  is  made  to  any  feature  of  this  system,  and  no 
suggestion  of  an  intent  to  alter  this  rate.  It  stands  as  it  was. 
Seven  per  cent  is  still  the  highest  rate  allowed  by  law.  An 
evil  was  perceived,  however,  which  the  legislature  proceeded 
to  remedy.  It  was  the  use  made  of  the  "  defense  of  usury" 
by  corporations.  Not  that  the  rate  of  interest  as  to  them  was 
too  low,  or  should  in  any  manner  be  altered.  No  suggestion^ 
was  made  of  this  kind.  But  the  use  made  of  the  "  defense  of 
usury,"  was  the  evil  to  be  avoided  and  to  which  the  legislature 
addressed  itself  when  this  statute  was  enacted.  (Curtis  v. 
Leavitt,  15  N.  T.  Rep.  1.)  These  views  are  the  same  as  those 
expressed  in  Curtis  v.  Leavitt,  (1 N.  Y.  Rep.  1 ;  see  opinion  of 
Paige,  p.  229.)  He  puts  his  decision  of  the  question  of  the  con- 
stitutionality of  the  law  of  1850  as  to  contracts  previously  en- 
tered into  on  the  ground  that  the  law  as  it  stood  before  was 
penal,  and  to  warrant  his  decision  on  that  ground  he  must 
have  limited  the  operation  of  the  act  of  1850'  to  that  feature 
of  the  law  or  that  use  of  the  defense,  that  the  act  of  1850  only 
affected  it  in  its  penal  feature.  So  in  speaking  of  the  effect 
of  the  statute  of  1850.  He  treats  only  of  the  defense  of  usury 7 
and  of  that  as  operating  to  cause  a  forfeiture ;  and  treats  the 
repeal  (as  he  terms  it)  of  the  former  laws  as  extending  only 
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to  the  penal  effect  of  the  statutes.  (See  p.  229.)  The  ques- 
tion there  necessary  to  be  decided  was  whether  the  prohibition 
against  that  defense,  as  to  corporations,  related  to  contracts 
made  before  the  law  of  1850  was  passed ;  and  if  so,  whether  it 
was  valid  as  to  such  contracts.  Shankland,  J.,  p.  173,  speak- 
ing of  this  law  of  1850,  says,  it  does  not  impair  the  obligation 
of  a  contract,  but  merely  deprives  "  the  borrower  of  a  defense 
in  the  nature  of  a  penalty  or  forfeiture;"  and  therefore,  he 
says,  that  it  may  apply  to  prior  contracts  without  the  consti- 
tutional objection  as  to  vested  rights.  (See  also  opinion  of 
Brown,  J.,  p.  151,  2.)  He  calls  the  law,  which  the  statute 
of  1850  prohibits  corporations  to  avail  themselves  of, "  severely 
penal  in  its  provisions."  He  speaks  of  the  "  penal  and  savage 
nature  of  the  act,"  and  proceeds  to  say  that  the  retrospective 
character  of  the  act  does  not  make  it  void,  because  the  rights 
which  it  took  from  the  corporations  were  of  the  nature  of  a 
penalty ;  not  vested  and  of  perfect  obligation.  That  case  pro- 
ceeds on  the  idea  that  the  statute  of  1850  affects  only  the  pe- 
nal feature  of  the  law ;  and  all  the  opinions  proceed  on  that 
idea.  In  any  other  view  it  must,  under  the  course  of  reason- 
ing adopted  there,  have  been  adjudged  as  to  that  case  uncon- 
stitutional as  operating  to  divest  a  vested  right  The  result 
of  that  case  is  that  the  constitutionality  of  the  law  was  sus- 
tained as  to  the  contract  in  question  made  prior  to  the  passage 
of  the  law,  because  it  only  took  away  the  right  to  claim  a 
penalty. 

VII.  The  complaint,  as  a  pleading,  is  good.  If  it  be  inde- 
finite, a  demurrer  is  not  the  remedy.  The  remedy  is  by  mo- 
tion, that  it  be  made  definite  under  §  160  of  the  code.  Every 
feet  necessary  to  a  recovery  is  stated  here.  (PrindU  v.  Cant- 
there,  15  N.  T.  Rep.  425.  Allen  v.  Patterson,  3  Selden,  476. 
Eno  v.  Woodworth,  4  Conwt.  249.  Richards  y.  Edidc,  17 
Barb.  260.)    A  demurrer  will  not  lie  for  uncertainty. 

VIII.  A  defect  in  the  prayer,  or  a  supposed  prayer  for  re- 
lief, is  no  ground  for  demurrer.  The  plaintiff  is  to  be  adjudged 
any  relief  to  which  he  shows  himself  entitled.    (Code,  §  275. 
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Marquat  v.  Marquat,  2  Kernan,  341.    Bishop  v.  Houghton, 
1 JE  2>.  #m#A,  566.    Andrews  v.  fifta/er,  12  How.  Pr.  443.) 

Waldo  Htstchins,  for  the  defendant.  I.  A  conclusive  an-, 
swer  to  this  action  is,  that  it  is  brought  in  fact  by  a  corpora- 
tion ;  which  is  prohibited,  by  statute,  from  interposing  the 
defense  of  usury  in  any  action.     (Laws  of  1850,  cA.  172.) 

II.  Had  an  action  been  brought  by  the  defendants  against 
the  bank,  upon  an  evidence  of  indebtedness,  including  interest 
at  a  greater  rate  than  seven  per  cent,  the  bank  could  not  have 
set  up  the  defense  of  usury.  The  plaintiffs  in  that  action 
would  have  recovered  the  full  amount.  But  if  this  action  can 
be  maintained,  in  the  case  supposed  the  bank  could  at  once 
have  turned  round  and  sued  the  O'Briens  in  the  same  court 
in  which  the  original  action  was  brought,  and  have  recovered, 
back  a  sum  of  money  which  had  previously,  by  the  judgment 
of  the  same  court,  been  awarded  to  the  O'Briens ;  thus  indi- 
rectly doing  what  could  not  be'  done  directly.  This  would 
controvert  well  established  principles  of  law,  and  lead  to  a 
multiplicity  of  suits ;  which  the  law  will  not  tolerate. 

III.  The  law  of  1850  leaves  parties,  when  dealing  with  cor- 
porations, to  make  their  own  bargains  as  to  the  rate  of  inter- 
est ;  and  when  a  contract  is  made,  the  corporation  is  prohibited 
from  interposing  the  defense  of  usury,  in  any  action.  Such 
has  been  the  effect  given  to  the  statute.  Many  of  the  rail  road 
corporations  in  this  state  have  issued  bonds  bearing  a  greater 
rate  of  interest  than  seven  per  cent ;  or  if  not  bearing  a  greater 
rate  of  interest  than  seven  per  cent,  such  bonds  have  been  sold 
at  rates  greatly  below  par,  thus  indirectly  allowing  more  than 
seven  per  cent  interest.  To  allow  this  action  to  be  maintain- 
ed would  be  to  allow,  in  all  such  cases,  an  action  to  be  main- 
tained by  every  company,  to  recover  back  the  excess  beyond 
seven  per  cent,  whenever  it  was  paid.  Although  this  question 
has  not  been  definitively  passed  upon  by  the  courts,  still  it  has 
been,  in  effect,  decided  in  the  case  of  Curtis  v.  Leavitt,  (15 
N.  T.  /Bep.  1.)    Judge  Comstock,  at  page  85,  says :  "  My  im- 
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pression  is,  that  the  act  must  be  construed  as  a  repeal  of  the 
statute  of  usury,  as  to  all  contracts  of  corporations,  stipulat- 
ing to  pay  interest ;  thus  leaving  the  contracts  in  full  force 
according  to  their  terms,  and  that  such  an  act  is  liable  to  no 
constitutional  objection."  If  this  be  so,  then  it  is  an  end  of 
this  case.  But,  besides,  there  was  no  law  in  force  at  the  time 
the  contract  was  made  between  the  bank  and  the  O'Briens, 
which  made  it  an  illegal  contract  Then  how,  or  upon  what 
ground,  after  the  money  has  been  paid,  can  an  action  be 
maintained  to  recover  it  back  ? 

IV.  Again ;  the  complaint  is  defective  in  this,  that  it  does 
not  set  out,  distinctly,  the  terms  of  the  usurious  contract.  In 
Vroom  v.  Ditmas,  (4  Paige,  526,)  the  chancellor  states  the 
rule  to  be  as  follows :  "  The  defense  must  be  distinctly  set  up 
in  the  plea  or  answer,  and  the  terms  of  the  usurious  contract, 
and  the  quantum  of  the  usurious  interest  or  premium  must  be 
specified  and  distinctly  and  correctly  set  out,  and  the  defend- 
ant must  prove  the  usury  as  laid."  The  same  rule  also  ap- 
plies to  a  substantive  cause  of  action.  (See  8  Paige,  457 ; 
3  Hill,  564)  The  allegation  in  the  complaint  is  that  the 
defendants  received  "  at  least  the  sum  of  $10,000/'  &c  and 
then  the  plaintiff  distinctly  avers  "  that  he  cannot  state  the 
precise  amount  of  such  excess/'  &c. ;  and  he  goes  on  to  state 
that  the  defendants  can  inform  him,  and  prays  for  an  account- 
ing. To  allow  this  action  to  be  maintained  would  violate  all 
rules  of  pleading  applicable  to  actions  brought  upon  usurious 
contracts. 

By  the  Court,  Hogkboom,  J.  This  case  presents  the  ques- 
tion whether  a  corporation  may  recover  back  usurious  premi- 
ums paid  by  it  on  .the  loan  or  forbearance  of  money.  It  in- 
volves the  construction  of  the  act  of  1850,  which  is  as  follows  : 
"No  corporation  shall  hereafter  interpose  the  defense  of  usury 
in  any  action."  {Laws  of  1850,  ch.  172,  §  1.)  Our  statute 
forbids  any  person  or  corporation,  directly  or  indirectly,  to 
take  any  greater  sum  than  at  the  rate  of  seven  per  cent  per 
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annum  for  the  loan  or  forbearance  of  money,  (1 JB.  S.  771,  2, 
§§  1,  2,)  and  as  a  consequence  of,  or  penalty  for,  the  violation 
of  this  statute,  authorizes  any  person  paying  such  latger  sum 
to  recover  back  such  excess,  if  the  action  be  brought  within 
one  year  after  the  payment.  (§  3.)  The  benefit  of  this  lat- 
ter section  (prior  to  the  act  of  1850)  probably  attached  to 
corporations,  although  it  is  observable  that  the  second  section, 
which  forbids  the  taking  of  usury,  uses  both  the  words 
"person"  and  "corporation,"  and  extends  the  prohibition  to 
both ;  whereas  the  third  section,  which  authorizes  a  suit  to  re- 
cover back  the  usury,  uses  only  the  word  "person,"  and  not 
"  corporation."  Subsequent  sections  of  the  statute  declare  void 
all  bonds,  notes,  contracts  and  evidences  of  debt  reserving  any 
usurious  premium  (§  5 ;)  authorize  the  prosecution  thereof  to 
be  restrained  by  injunction,  (§  14 ;)  and  make  the  taking  of 
usury  a  misdemeanor.  (§  15.)  In  this  shape,  the  statute 
against  usury,  as  amended  in  1837,  remained  until  the  act  of 
1850  was  enacted,  which  simply  provided  that  "no  corpora- 
tion should  thereafter  interpose  the  defense  of  usury  in  any 
action."  This  statute,  like  every  other  of  general  application, 
should  receive  a  construction  in  accordance  with  the  intent  of 
its  framers  and  in  furtherance  of  the  object  sought  to  be  ac- 
complished. It  was  probably  intended,  in  part  at  least,  for 
the  benefit  of  corporations,  to  enable  them  to  obtain,  in  criti- 
cal emergencies,  pecuniary  facilities  for  the  promotion  of  the 
objects  of  their  incorporation.  They  are  forbidden  to  inter- 
pose the  defense  of  usury;  and  therefore  when  prosecuted 
upon  a  usurious  contract,  they  were  bound  to  pay  or  suffer 
judgment  against  them.  And  I  think  the  fair  construction 
of  the  statute  is  that  they  were  bound  to  pay,  not  only  the 
sum  actually  borrowed,  with  legal  interest,  but  also  the  usuri- 
ous premium.  The  law  creates  no  distinction  between  the 
gum  actually  borrowed  with  interest,  and  the  excess  over  seven 
per  cent.  It  declares  that  they  shall  not  interpose  the  de- 
fence— the  defense  for  any  purpose.  What  they  have  agreed 
to  pay,  they  must  pay.  The  contract  is  made  legal  as  to 
Vol.  XXVIII.  13 
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them,  by  removing  every  legal  obstacle  to  a  recovery  against 
them.  Hence  evidences  of  debt  securing  or  reserving  as  against 
them  what  would  otherwise  be  an  usurious  premium  are  not 
void  or  illegal,  but  are  lawful,  and  the  whole  amount  may  be  re- 
covered in  an  action.  If  so,  then  I  think  it  cannot  subse- 
quently be  recovered  back.  It  would  contravene  well  settled 
principles,  and  all  legal  simplicity,  first  to  allow  a  recovery  of 
the  usury,  and  then  to  allow  it  to  be  immediately  recovered 
back.  I  do  not  understand  that  the  law  allows  such  a  thing 
to  be  done  now  in  the  case  of  natural  persons,  as  to  whom  the 
laws  against  usury  are  in  nowise  repealed  or  modified.  They 
may  recover  back  money  actually  paid  by  way  of  usury,  fat, 
because  the  agreement  to  pay  and  the  act  of  payment  are  ille- 
gal transactions,  and  secondly,  because  the  law  presumes  that 
the  urgency  of  their  pecuniary  necessities  may  have  left  them 
no  practical  option,  except  to  obtain  the  money  at  the  time 
of  the  original  loan,  on  such  terms  as  they  could.  But  if 
actually  prosecuted  on  the  usurious  contract,  I  know  of  no 
law  or  legal  rule  by  which  they  may  suffer  a  recovery  and  then 
turn  immediately  round  and  by  a  prosecution  on  their  part 
get  back  money,  as  to  which  they  had  a  legal  and  valid  defense 
against  its  recovery,  when  originally  prosecuted.  If  these 
views  are  correct,  they  dispose  of  this  case.  If  a  suit  for  the 
usurious  premiums  could  not  be  successfully  defended,  neither 
can  they  be  voluntarily  paid,  or  compulsorily  collected,  and 
then  be  restored  to  the  party  originally  paying  them,  through 
the  agency  of  a  suit  instituted  for  that  express  and  only  pur- 
pose. Such  is  this  suit,  and  it  must  fail,  for  the  reasons  stated. 
Again ;  the  only  just  or  legal  foundation  (prior  to  the  stat- 
ute of  1850,)  for  the  suit  to  recover  back  usurious  premium* 
paid,  was  the  illegality  of  the  original  transaction — the  fact 
that  the  receipt  of  the  money  by  the  usurer  was  forbid&fc 
But  the  statute  of  1850,  by  prohibiting  the  defense,  has  re- 
moved the  taint  of  usury.  It  is  no  longeF,  as  to  corporations, 
illegal.  It  has  become  a  lawful  and  proper  transaction.  Hence 
the  reason  of  the  rule  which  allowed  the  action  to  recover 
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back  the  money  fails.    The  illegality  being  removed,  the  foun- 
dation for  the  action  no  longer  exists. 
It  is  argued,  that  this  is  giving  the  statute  of  1850  a  more 
i  extended  meaning  than  was  designed  by  its  framers — that  it 

was  only  intended  to  take  away  the  defense  of  usury — to  pre- 
vent the  avoidance  of  a  contract  otherwise  valid,  for  that 
«  cause ;  and  not  to  pronounce  usury  lawful,  or  to  repeal  the 

»  law  which  forbids  it.    It  is  argued  that  fall  effect  may  be 

given  to  the  statute  of  1850,  by  preventing  a  party  from  de- 
i  feating  a  contract  on  account  of  usury,  or  from  setting  it  aside 

and  canceling  it  in  a  court  of  equity ;  and  that  this  is  the 
i  more  benign  and  equitable  construction,  and  most  consistent 

with  the  spirit  of  the  law,  inasmuch  as  it  compels  a  party  to 
,  do  just  what  is  equitable,  to  wit,  to  pay  the  money  actually 

i  borrowed  and  legal  interest,  and  relieves  him  from  what  is  in- 

{  equitable,  oppressive,  and  against  the  policy  of  the  law. 

But  I  do  not  find  sufficient  foundation  in  the  phraseology 
of  the  law,  upon  which  to  build  such  a  construction.    The 
,  language  is  general  and  unqualified.    It  takes  away  the  defense 

— the  objection  of  usury.  It  strikes  it  out  of  existence,  and 
the  ordinary  consequences  must  follow.  It  not  only  disallows 
the  defense,  but  it  forbids  it  to  be  used  in  any  way  defensively; 
that  is,  to  accomplish  the  same  object  by  affirmative  action, 
as,  for  example  in  a  proceeding  to  vacate  or  set  aside  a  con- 
tract, as  would  be  accomplished  by  strictly  defensive  action, 
as  for  example,  in  setting  up  the  usury  in  an  answer  to  an  ac- 
tion upon  the  contract.  If  it  goes  this  length,  and  it  was 
rather  conceded  on  the  argument  that  it  did,  then  I  think  it 
goes  still  further,  and  forbids  not  only  a  defense  to  an  action 
for  the  usury  or  usurious  premium,  but  forbids  an  action  to 
recover  back  the  usurious  premium.  The  money  borrowed, 
the  legal  interest,  and  the  usurious  premium  are  all  mingled 
together  in  one  transaction,  form  part  of  one  single  and  indi- 
visible contract,  and  when  the  statute  says  the  defense  of  usury 
shall  not  be  interposed  to  it,  I  think  it  means  to  each  and 
every  part  of  it — no  one  part  more  than  another.    At  least  I 
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feel  bound  to  put  that  construction  upon  it,  until  the  legisla- 
ture speak  in  more  specific  and  discriminating  terms. 

I  think  this  view  of  the  statute  of  1850  is  taken,  in  subBtanee, 
by  all  the  judges  in  the  court  of  appeals  who  delivered  opin- 
ions in  the  case  of  Curtis  v.  Leavitt,  (15  N.  Y.  Sep.  9.  &e 
opinion  of  Comstock,  p.  85;  of  Broum,  pp.  152-154;  </ 
ShanMand,  p.  173;  of  Paige,  pp.  228-230;  ofSdfa,pp- 
254, 255.) 

The  result  is,  that  the  complaint  is  radically  defective,  and 
cannot  be  sustained.  It  becomes  unnecessary,  therefore,  to 
consider  the  other  question  discussed  on  the  argument,  whether 
the  usurious  transactions  were  set  forth  with  sufficient  parties 
larity  and  precision  to  uphold  the  complaint  as  a  pleading. 

The  order  of  the  special  term  should  be  affirmed,  withcoto. 

[Nbw  York  General  Term,  September  20,  1858.  Davits,  Sv£heriM&*rt 
Hogeboom,  Justices.] 


Vandebpool  vs.  Husson,  Coit  and  Mobbison. 

In  an  action  to  recover  damages  for  the  defendant's  neglect  in  conducting  tl» 
repairs  of  a  house,  in  consequence  of  which  the  plaintiff,  while  passing  by, 
was  struck  by  a  falling  timber  and  injured,  where  the  defense  is,  neglig*** 
on  the  part  of  the  plaintiff  contributing  to  the  injury,  and  the  absence  of 
negligence  on  the  part  of  the  defendant,  the  true  question  to  be  put  tote 
jury  is,  Bid  the  defendant  take  proper  precautions  to  prevent  the  injury;  h 
other  words,  was  he  guilty  of  negligence  in  not  observing  proper  precaotioni ! 

It  is  error,  in  the  judge,  to  limit  the  expedients  to  be  resorted  to  by  the  owner 
of  the  building,  by  instructing  the  jury  that  where,  in  conducting  snch  re- 
pairs, a  derrick  is  necessarily  extended  over  the  side-walk  where  peopled* 
passing,  it  is  the  duty  of  the  owner  to  cause  a  barricade  to  be  placed,  to  pre- 
vent people  from  passing  by ;  or  to  place  a  person  there,  to  give  warning  b> 
passers  by. 

The  general  rule  is  that  where  work  is  done  under  a  contract,  and  an  injury  to 
an  individual  occurs  from  the  act  or  negligence  of  the  servants  of  the  con- 
tractor, the  owner  of  the  property  is  not  responsible. 

To  this  general  rule  there  are  exceptions ;  as  where  the  work  or  erection  b 
Itself  a  nuisance  ;  or  where  the  injury  was  a  necessary  result  of  the  con- 
tract, &c. 
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rFHIS  was  a  motion  for  a  new  trial,  on  a  case  and  exceptions ; 
X  the  motion  having  originally  been  made  at  special  term 
and  denied,  and  coming  here  by  appeal  The  snit  was  brought 
to  recover  damages  for  the  defendants'  neglect  in  conducting 
the  repairs  and  improvements  of  a  house  at  108  Bowery,  New 
York,  in  consequence  of  which  the  plaintiff,  in  passing  by,  was 
struck  by  a  stick  of  falling  timber  and  had  his  leg  broken,  and 
was  otherwise  injured.  The  defense  was  negligence  on  the  part 
of  the  plaintiff,  contributing  to  the  injury,  and  the  absence  of 
negligence  on  the  part  of  the  defendants ;  and  also  that  the  re- 
pairs and  improvements  were  conducted  by  Morrison  as  a  con- 
tractor or  sub-contractor  under  one  Berry,  with  whom  Husson 
as  the  owner  of  the  premises,  and  Coit  as  his  agent,  had  made  a 
contract  for  doing  the  work ;  and  that  the  workmen  through 
whose  alleged  negligence  the  injury  was  occasioned,  were  the 
servants  of  Morrison  alone  and  not  of  the  other  defendant,  and 
therefore  that  the  latter  were  not  responsible.  This  relation  of 
the 'parties  was  substantially  proved,  at  the  trial,  but  the  plain- 
tiff gave  evidence  tending  to  show  to  some  extent  that  Husson 
and  Coit  had  superintended  the  work,  given  orders  to  the  men 
engaged  in  it,  and  issued  directions  to  the  workmen,  which  were 
in  some  instances  complied  with  and  obeyed.  Evidence  was 
also  introduced  upon  the  point  whether  there  was  or  was  not 
a  barricade  timber  extending  across  the  side- walk  and  elevated 
above  the  pavement  to  prevent  persons  from  passing  by,  and 
also  whether  a  person  was  stationed  at  or  near  the  place  to 
give  warning  of  danger  to  persons  approaching ;  and  whether 
this  warning  was  in  fact  given  in  this  particular  case.  Evi- 
dence was  also  introduced  to  show  that  a  derrick  was  erected 
and  used  in  the  performance  of  the  work,  which  occupied  a 
part  of  the  pavement  or  side-walk  in  front  of  the  premises. 
Much  additional  evidence  was  given,  not  material  to  be  noticed. 
The  judge  charged  the  jury  at  length,  and  the  defendants  took 
various  and  specific  exceptions  lo  portions  of  the  charge. 
They  also  made  various  requests  to  charge,  with  some  of  which 
the  judge  refused  to  comply,  and  the  defendants  duly  excepted. 
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These  are  sufficiently  referred  to  in  the  opinion  of  the  court 
The  jury  rendered  a  verdict  for  the  plaintiff  for  $4500,  and 
the  defendants  brought  the  case  here  by  appeal  from  the  decis- 
ion of  the  special  term  refusing  a  new  trial, 

D.  Dudley  Field,  for  the  defendants. 

W.  Curtis  Noyes,  for  the  plaintiff. 

By  the  Court,  Hogeboom,  J.  The  judge  at  the  circuity 
among  other  things,  charged  the  jury  that  if  an  owner  of  a 
building  contracts  with  another  to  raise  a  roof  to  his  house, 
and  in  that  work  a  derrick  is  employed,  extending  over  a  side- 
walk which  is  a  great  thoroughfare,  where  many  persons  are 
continually  or  frequently  passing,  and  that  derrick  was  neces- 
sarily so  extended,  or  it  was  known  to  the  owner  that  it  was 
so  extended,  or  would  be  extended,  then  it  was  the  duty  of 
the  owner  to  cause  a  barricade  to  be  placed  to  prevent  persons 
passing  by,  or  to  place  a  person  there  to  give  warning  to  the 
persons  passing,  and  for  the  omission  of  such  duty  the  owner 
is  liable  as  for  his  own  neglect.  To  which  charge  the  defend- 
ant's counsel  excepted. 

In  this  charge  I  think  the  learned  judge  erred. .  The  general 
rule  is,  that  where  the  work  is  done  under  a  contract,  and  the 
injury  occurs  from  the  act  or  negligence  of  the  servants  of  the 
contractor,  and  not  those  of  the  owner,  the  owner  is  not  respon- 
sible. (Blake  v.  Ferris,  1  Selden,  48.  Pack  v.  The  Mayor 
da  of  New  York,  4  id  222.  Kelly  v.  Mayor  of  New  York, 
1  Kern.  432.  Norton  v.  Wiswall,  26  Barb.  618.)  There  are 
exceptions  to  the  general  rule,  where  the  work  or  erection  is 
itself  a  nuisance,  or  where  the  injury  was  itself  a  necessary 
result  of  the  contract,  and  in  some  other  cases  not  material  to 
be  noticed.  (Stevens  v.  Armstrong,  2  Selden,  436.  City  of 
Buffalo  v.  Holloway,  3  id  493.  Mayor  of  New  York  v.  Bai- 
ley, 2  Denio,  442.  Congreve  v.  Morgan,  5  Duer,  495.)  This 
particular  erection  was  not  complained  of  as  a  nuisance,  nor 
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was  it  necessarily  of  that  character.  A  temporary  obstruction 
of  the  side- walks  or  avenues  of  a  city  is  sometimes  indispen- 
sable to  the  erection  of  such  buildings  or  the  making  of  such 
repairs  and  improvements  as  are  essential  to  the  comfort  of  the 
inhabitants.  Nor  is  it  quite  clear  that  the  derricJc  itself,  in 
consequence  of  its  position  and  dimensions,  might  not  answer 
all  the  purposes  of  a  barricade,  and  strike  the  eye  and  catch 
the  attention  of  passers  by,  so  as  perhaps  to  give  more  timely 
and  effectual  warning  than  the  stick  of  timber  relied  upon  in 
this  case  to  perform  that  office.  But  assuming  it  to  be  other- 
wise, and  that  prudence  required  other  precautions  to  prevent 
danger  to  persons  passing  by,  I  am  of  opinion  that  the  judge 
restricted  too  much  the  expedients  to  be  resorted  to,  to  pro- 
duce this  effect.  It  is  quite  possible  that  other  things  might 
be  done  to  inspire  precaution,  or  give  warning,  quite  as  effect- 
ually as  the  placing  of  a  barricade  across  the  walk,  or  stationing 
a  person  there  to  give  warning.  The  party  charged  with  such  a 
duty  might  post  a  notice  in  some  conspicuous  place,  or  across 
the  walk  itself,  or  do  various  other  acts,  which  would  just  as 
well  accomplish  the  object  desired.  The  tntfe  question  to  be 
put  to  the  jury  was,  did  the  owner  take  proper  precautions  to 
prevent  the  injury ;  in  other  words,  was  he  guilty  of  negligence 
in  not  observing  them  ?  To  limit  the  defendant  to  the  two 
particularly  named,  was,  I  think,  calculated  to  mislead  the 

jury- 
In  a  subsequent  part  of  the  charge,  the  learned  judge  seems 
to  have  fallen  into  the  same  error,  and  to  have  prescribed  pre- 
cisely the  same  means  of  warning  as  the  only  ones  that  could 
admonish  the  passer  by  of  danger ;  and  he  expressly  charges 
that  the  individual  passing  may  assume  that  it  is  safe  for  him 
to  pass,  unless  he  is  notified  to  the  contrary  in  one  or  the  other 
of  the  two  modes  above  referred  to.  I  can  only  repeat  that  this 
seems  to  me  to  confine  the  proof  of  the  absence  of  negligence 
within  too  narrow  a  compass.  I  do  not  know  that  in  point 
of  fact  it  was  pretended  that  any  other  special  means  than 
those  thus  specifically  referred  to  by  the  court  were  resorted 
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to  to  admonish  passers  by  of  danger ;  but  still  the  question  of 
negligence  is  one  to  be  gathered  from  all  the  circumstances  of 
the  case,  and  the  defendants  had  a  right  to  the  benefit  at  the 
hands  of  the  jury  of  the  consideration  of  all  these  various  cir- 
cumstances in  making  up  their  opinion  on  this  question. 

There  are  other  questions  in  the  case  deserving  of  consider- 
ation, but  I  have  not  thought  it  necessary  to  pursue  them.  If 
I  am  right  in  the  view  thus  far  taken,  there  must  be  a  new 
trial  granted,  with  costs  to  abide  the  event  And  I  am  of 
opinion  that  justice  requires  that  such  direction  should  be 
given  to  the  case. 

[Nbw  Tobk  Gbfbkal  Turn,  September  20, 186a  Danes,  Sutherland  and 
Eogeboom,  Justices.] 


Jonathan  Peel,  Her  Britannic  Majesty's  Principal  Secre- 
tary of  State  for  the  War  Department,  vs.  James  Sutton 
Elliott. 

Proceedings  had  in  England,  under  a  writ  of  extent  issued  out  of  the  court  of 
exchequer,  against  an  individual,  for  embezzling  or  fraudulently  misapply- 
ing the  public  money,  which  result  in  the  finding,  by  the  inquisition  of  a 
jury,  that  a  specified  sum  is  due  from  the  defendant,  to  the  British  -orera- 
ment,  will  not  have  the  effect  to  waive,  or  merge  or  extinguish  '»e  original 
claim ;  so  as  to  prevent  the  bringing  of  an  action  thereon,  in  this  state,  pud  the 
arrest  of  the  defendant  under  the  provisions  of  sub.  2  of  sec.  179  of  the  code, 
authorizing  defendants  to  be  arrested  in  actions  to  recover  money  or  prop, 
erty  embezzled  or  fraudulently  misapplied  by  a  public  officer. 

Such  extent  and  inquisition,  amount  to  nothing  as  a  cause  of  action,  here ;  and 
being  ineffectual  for  that  purpose,  they  are  also  ineffectual  to  deprive  the 
creditor  of  the  benefit  of  the  circumstances  under  which  the  original  cause 
of  action  arose,  and  the  provisional  remedies  applicable  thereto. 

THIS  was  an  appeal  by  the  defendant  from  an  order  of  Jus- 
tice Davies,  refusing  to  vacate  or  discharge  an  order  of 
arrest  originally  granted  by  Justice  Ingraham.    The  latter 
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order  was  granted  on  the  15th  day  of  July,  1858,  at  the  time 
of  commencing  this  action,  simultaneously  with  the  issuing 
of  the  summons,  and  was  founded  upon  an  affidavit  of  thd 
plaintiff's  attorney  of  the  facts  entitling  the  plaintiff  thereto. 
A  motion  to  vacate  the  order  of  arrest  was  made  before  Mr. 
Justice  Ingraham,  based  upon  the  supposed  insufficiency  of 
the  affidavit  before  referred  to,  which  motion  was  denied,  with 
liberty  to  renew  the  same  on  affidavits  on  the  part  of  the  de- 
fendant   The  defendant  availed  himself  of  this  privilege  and 
renewed  the  motion  to  discharge  the  order  of  arrest  before  Mr. 
Justice  Davies,  upon  his  affidavit  and  the  papers  before  used, 
and  the  same  was  met  by  counter  and  additional  affidavits  on 
the  part  of  the  plaintiff.    The  case  presented  substantially  the 
following  facts :     The  defendant  was,  on  and  prior  to  the  20th 
day  of  May,  1858,  Her  Britannic  Majesty's  principal  military 
storekeeper  at  Weedon,  England,  and  as  such  was  charged 
with  the  disbursement  and  payment  to  the  persons  entitled 
thereto,  of  various  large  sums  of  money  from  time  to  time  en- 
trusted to  him  for  that  purpose  by  the  war  department,  of 
which  the  plaintiff  was  the  principal  secretary  of  state,  and  as 
such  secretary  having  or  claiming  the  care  and  custody  of  the 
property  of  that  department,  and  the  right  to  prosecute  in  his 
own  name  any  action  or  proceedings  for  or  concerning  the 
same.    A  portion  of  the  moneys  thus  entrusted  to  the  defend- 
ant, he  failed  to  disburse  and  pay  over,  according  to  law,  and 
appropriated  them  to  his  own  use,  under  pretense  of  satisfy- 
ing a  claim  which  he  alleged  he  had  against  the  department 
for  arrears  of  pay,  fees  and  perquisites,  and  which  he  claimed  to 
have  a  legal  right  thus  to  satisfy.     On  the  contrary  the  plain- 
tiff claimed  that  this  amounted  to  an  embezzlement  and  fraud- 
ulent misapplication  of  those  funds  by  the  defendant  as  a  pub- 
lic officer,  and  a  fraudulent  conversion  of  the  same  to  his  own 
use.     The  defendant  having  left  or  absconded  from  England 
about  the  20th  of  May,  1858,  and  come  to  this  country,  a 
paper  supposed  in  these  proceedings  to  be  a  writ  of  extent  waB 
sued  out  by  her  majesty  in  the  court  of  exchequer,  directed  to 
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certain  commissioners  therein  named  to  inquire  through  a  jury 
and  witnesses  whether  the  defendant  was  indebted  to  her  majesty 
for  any  sums  received  by  him  as  such  military  storekeeper,  for 
her  majesty's  use  and  not  paid  over,  and  if  so,  in  what  sums,  and 
duly  to  take  an  inquisition  thereof  and  return  the  same  to  the 
court*  of  exchequer.  By  the  same  writ  the  sheriff  of  Mid- 
dlesex was  commanded  to  summon  the  jury  for  such  pur- 
pose. To  this  writ  the  return  of  the  commissioners  and  the 
inquisition  are  annexed.  By  the  latter  it  is  found  that  the 
defendant  "James  Sutton  Elliott,  late  of  Weedon,  in  the 
county  of  Northampton,  principal  military  storekeeper  in  the 
war  department  in  the  said  commission  also  named,  is,  on  the 
day  of  taking  this  inquisition,  justly  and  truly  indebted  to  her 
majesty  in  the  sum  of  £2223  00  3  for  money  received  by  the 
said  James  Sutton  Elliott  for  her  majesty's  use,  and  which 
he,  the  said  James  Sutton  Elliott,  should  have  appropriated 
in  payment  of  various  sums  due  on  her  majesty's  account,  but 
which  the  said  James  Sutton  Elliott  had  neglected  to  do/' 
These  last  facts  as  to  the  aforesaid  commission,  the  return  and 
inquisition,  appear  by  an  exemplified  copy  thereof  under  the 
seal  of  the  court  of  exchequer,  and  said  papers  are  described 
in  such  exemplification  as  "a  certain  record  remaining  amongst 
the  remembrances  of  our  court  of  exchequer  at  Westminster, 
that  is  to  say,  amongst  the  records  of  Trinity  term,  in  the 
twenty-first  year  of  the  reign  of  Queen  Victoria." 

The  complaint  in  this  action,  which  was  verified  on  the  10th 
of  August,  1858,  after  setting  out  the  title  of  the  plaintiff 
and  his  right  to  sue  for  the  cause  of  action  therein  set  forth, 
alleges  the  appointment  of  the  defendant,  in  October,  1855, 
as  a  public  officer  in  the  war  department,  to  wit :  principal 
military  storekeeper  in  the  said  war  department  at  Weedon, 
and  his  continuance  in  said  employment  till  about  the  20th 
of  May,  1858,  when  he  absconded  therefrom ;  that  he  was,  as 
such  storekeeper,  entrusted  with  divers  property  of  said  de- 
partment, and  especially  with  divers  large  sums  of  money  for 
payment  to  the  persons  entitled  thereto,  a  portion  of  which 


NEW  YORK— SEPTEMBER,  1868.  203 

Peel  v.  Elliott. 

he  neglected  so  to  pay  or  apply,  and  did,  on  or  before  the  20th 
day  of  May,  1858,  fraudulently  and  wrongfully,  and  with  mis- 
conduct and  neglect  of  the  duties  of  his  said  office,  embezzle 
and  misapply  and  convert  to  his,  the  said  James  Sutton  El- 
liott's own  use  and  purposes  a  large  sum  of  money  part  of 
such  moneys  so  entrusted  to  him  as  aforesaid,  to  wit :  the  sum 
of  £2223  00  3,  currency  of  the  said  united  kingdom  of  Great 
Britain  and  Ireland,  the  same  being  of  the  value  of  $10,818.66 
currency  of  the  United  States  of  America,"  in  fraud  of  the 
department  and  in  breach  of  his  duties  as  such  public  officer, 
and  fraudulently  and  wrongfully  misconducted  himself  and 
absconded  from  the  duties  of  his  office  without  discharge  there- 
from, and  without  applying  or  accounting  for  said  money,  and 
that  he  has  never  since  applied  the  same  or  accounted  therefor. 

The  complaint  then  states  that  on  such  embezzlement  and 
absconding  a  writ  of  extent  was  duly  issued  and  an  inquisi- 
tion was  also  taken  under  such  extent  in  due  form  of  law, 
whereby  the  defendant  was  found  indebted  (substantially  as 
set  forth  in  said  inquisition,)  as  appeared  by  an  exemplifi- 
cation of  the  6aid  extent  and  inquisition  under  the  great  seal 
of  the  said  court  of  exchequer,  to  which  he  craves  leave  to  re- 
fer. It  then  sets  forth  that  the  defendant  has  never  repaid, 
applied,  or  accounted  for  the  said  sum,  but  is  indebted  to  the 
plaintiff  therefor  with  interest  from  the  12th  day  of  June, 
1858,  the  date  of  the  said  inquisition,  and  demands  judgment 
for  that  sum  with  the  costs  of  the  action. 

The  defendant  details  in  his  affidavit  the  circumstances 
under  which  he  became  entitled,  as  he  alleges,  to  the  fees  and 
perquisites  exceeding  the  amount  of  the  plaintiff's  claim,  and 
which  he  applied  in  satisfaction  thereof,  and  claims  the  right 
to  apply  in  this  action  as  a  set-off  or  counter  claim  thereto. 
The  plaintiff's  affidavits  sufficiently  substantiate  the  relation 
of  the  parties,  the  deficit  in  the  accounts  and  the  misappropri- 
ation of  the  moneys.  The  only  question  argued  upon  the  ap- 
peal was  whether  this  was  properly  an  action  for  money  re- 
ceived or  property  embezzled  or  fraudulently  misapplied  by  a 
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public  officer  in  the  course  of  his  employment  as  such,  or  by  a 
person  acting  in  a  fiduciary  capacity,  or  for  misconduct  or  neg- 
lect in  office,  or  whether  the  original  cause  of  action,  assuming 
it  to  have  been  such  as  would  have  justified  an  order  of  arrest, 
had  been  waived,  merged  or  extinguished  by  the  proceedings 
taken  in  England  under  the  extent  and  inquisition. 

0.  A.  Seward  and  A.  Oakey  Hall,  for  the  defendant 

J.  T.  Williams  and  H.  Whitaker,  for  the  plaintiff! 

By  the  Court,  Hogeboom,  J<  The  question  presented  for 
the  consideration  of  the  court  in  this  case  is,  whether  the  de- 
fendant ought  to  remain  under  arrest  within  the  provisions 
of  subditision  two  of  section  179  of  the  code.  That  section 
authorizes  the  arrest  of  a  party  in  an  action  for  money  re- 
ceived or  property  embezzled  or  fraudulently  misapplied  by  a 
public  officer,  or  by  a  person  in  a  fiduciary  capacity,  or  for  any 
misconduct  or  neglect  in  office.  The  question  was  argued 
wholly  upon  the  effect  of  the  judicial  proceedings  taken  in 
England  upon  the  case,  and  I  do  not  therefore  propose  to  dis- 
cuss the  question  whether  the  defendant,  for  acts  done  in  Eng- 
land, amounting  to  fraud  or  official  misconduct  towards  that 
government,  can  be  held  to  arrest  here  as  a  public  officer,  or 
guilty  of  official  misconduct ;  or  whether  our  statute  is  limited 
in  its  operation  to  cases  of  misconduct  occurring  within  its 
own  jurisdiction  or  towards  its  own  government  The  precise 
question  to  be  disposed  of  therefore  is,  whether  the  legal  pro  - 
ceedings  which  have  taken  place  in  England  have  essentially 
altered  the  original  cause  of  action  and  so  deprived  it  of  its 
original  character  or  qualities,  that  in  its  present  shape  the  ac- 
tion can  no  longer  be  said  to  be  an  action  for  money  received 
or  property  embezzled  of  fraudulently  misapplied  by  the  de- 
fendant as  a  public  officer,  or  for  misconduct  or  neglect  in 
office.  This  must  be  determined  by  ascertaining  the  legal 
characteristics  of  the  cause  of  action  on  which  the  plaintiff 
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must  rely  for  a  recovery  in  the  form  of  action  which  he  has 
adopted.  I  say  the  cause  of  action  on  which  he  must  rely  for 
a  recovery,  rather  than  the  cause  of  action  on  which  he  ha* 
prosecuted  or  which  he  has  set  forth  in  his  complaint ;  for  if 
all  the  facts  as  now  developed,  show  that  he  must  rely  upon 
the  extent  and  inquisition,  and  that  he  cannot  go  back 
to  the  original  official  misconduct  as  the  ground  of  recovery, 
then  we  must  look  at  the  extent  and  inquisition  and  de- 
termine whether  they  have  so  far  altered,  merged  or  extin- 
guished the  original  cause  of  action  as  "to  deprive  it  of  those 
properties  upon  which  the  right  to  obtain  an  order  of  arrest  is 
founded.  We  are  driven  therefore  to  investigate  the  charac- 
ter and  effect  of  the  proceedings  in  England,  in  order  to  de- 
termine this  motion.  These  proceedings  are  denominated  in 
the  complaint  in  this  action  a  writ  of  extent  and  an  inquisi- 
tion thereon,  but  I  think  improperly  so.  They  are  merely  the 
commission  and  inquisition  which  are  resorted  to  in  England 
as  preliminary  to,  and  the  foundation  of,  the  writ  of  extent 
and  inquisition  which  are  subsequently  issued  and  taken.  So 
far  as  I  have  been  able  to  gather  or  understand  the  practice 
in  England  upon  this  subject  it  is  this. 

When  the  queen  desires  to  recover  a  simple  contract  debt 
against  a  subject,  she  may  proceed  by  action  of  debt,  or  by  a 
scire  facias  or  extent ;  but  writs  of  sci.  fa.  or  extent  must  be 
founded  upon  matter  of  record,  and  therefore  before  proceed- 
ings can  be  taken  to  collect  a  simple  contract  debt,  it  must  be 
entered  of  record.  (2  TidcTs  Pr.  1092.  Regina  v.  Byle, 
9  Mees.  <k  Wels.  239.)  To  put  the  simple  contract  debt  in 
this  shape,  a  commission  is  issued  out  of  the  court  of  exchequer, 
directed  to  two  commissioners,  and  always  executed  in  Middle- 
sex, to  inquire  as  to  the  indebtedness  and  its  amount,  under 
which  an  inquisition  is  taken  to  find  the  debt  When  thus 
taken,  returned  and  filed,  it  becomes  matter  of  record,  and 
the  proper  foundation  upon  which  a  writ  of  extent  issues.  It 
is  precisely  this,  and  no  more,  which  has  been  done  in  the 
present  case,  according  to  the  exemplified  proceedings  which 
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are  presented  on  this  motion.  No  notice  to  the  defendant  is 
given  of  the  execution  of  this  commission,  and  none  was  given 
£o  the  defendant  in  this  case ;  and  generally  no  evidence  is 
given  of  the  debt  in  these  preliminary  proceedings,  except  the 
affidavit  of  danger  which  is  made  for  the  purpose  of  procuring 
the  writ  of  extent  which  is  the  next  proceeeding.  (2  TidcPs 
Prac.  1093.)  This  affidavit  states  the  existence  and  origin 
of  the  debt  and  that  it  is  in  danger  of  being  lost,  in  conse- 
quence of  the  defendant's  insolvency,  bankruptcy  or  abscond- 
ing, or  other  act  leading  to  a  like  conclusion ;  then  a  fat 
issues  for  a  writ  of  extent,  signed  by  the  chancellor  of  the  ex- 
chequer or  a  baron,  and  upon  this,  (after  the  preliminary  inqui- 
sition is  returned  and  filed,)  the  tarit  of  extent  issues.  This 
writ  when  issued  to  collect  a  debt  due  to  the  queen,  (as  it  would 
be  in  the  present  case  if  the  proceedings  were  continued  in  Eng- 
land,) is  called  an  extent  in  chief  When  issued,  as  it  some- 
times may  be,  in  behalf  of  the  croton  debtor,  (though  in  the 
name  of  the  king  or  queen,)  against  his  debtor,  it  is  called  an 
extent  in  aid,  because  its  object  is  to  aid  in  obtaining  payment 
of  the  debt  due  the  crown.  This  writ  is  directed  to  the  sheriff \ 
and  commands  him  to  enter  same  and  take  defendant,  and  to 
inquire  by  a  jury  what  lands  and  tenements,  goods  and  chat- 
tels, and  debts,  the  defendant  has,  (or  had,)  and  to  appraise 
and  extend  the  same,  and  take  and  seize  them  into  the 
king's  (or  queen's)  hands.  (2  Tid&s  Prac.  1094.  SeweU  on 
Sheriffs,  264.  Watson's  Sheriff,  247.)  Under  this  writ  an 
inquisition  is  taken  in  obedience  to  its  injunctions ;  and  on 
its  execution  all  parties  interested  may  appear  and  give  evi- 
dence, and  sometimes  the  court  is  applied  to,  to  require  reason- 
able notice  of  its  execution  to  be  given,  although  no  notice  is 
given  in  ordinary  cases.  As  yet  it  will  be  observed  there  is 
no  command  to  sell  the  property  seized.  Therefore,  on  the 
return  day  of  the  writ  of  extent,  a  rule  is  entered  that  if  no 
one  appear  and  claim  the  property  of  the  goods  in  a  se'nnight, 
a  writ  of  venditioni  exponas  shall  issue  to  sell  the  same. 
(2  Tidd,  1115.    SeweU,  281.)    If  there  is  no  appearance  the 
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property  is  sold  under  the  last  named  writ.  If  the  defendant 
(or  other  parties  interested  in  the  property,)  appear,  as  he  may 
do,  he  may  oppose  the  proceedings,  which  is  done  principally 
in  two  ways  :  either  by  a  motion  to  set  aside  the  proceedings, 
if  there  are  legal  objections  thereto,  or  by  a  traverse.  On  a 
traverse  the  party  enters  his  appearance  and  claim  of  property ; 
then  a  rule  to  plead  is  entered,  and  the  defendant  puts  in  his 
pleas,  which  may  contain  any  matter  of  defense,  and  among 
others,  that  the  debt  does  not  exist,  or  has  been  in  some  way 
paid  or  satisfied.  To  these  pleas  a  replication  (if  necessary,) 
is  interposed,  and  on  an  issue  being  formed,  the  cause  goes  to 
trial  in  the  ordinary  way  before  a  jury.  (2  Tidd,  1124  to 
1128.)  A  postea  is  made  up  and  a  rule  for  judgment  entered. 
In  practice,  except  where  the  defendant  wishes  to  bring  a  writ 
of  error,  &  judgment  is  seldom  entered  up  when  the  verdict  is 
in  favor  of  the  crown ;  as  the  latter  is  already  in  possession  of 
the  property  under  the  writ  of  extent.  Nor  does  an  execution 
issue,  the  cause  being  left  to  take  the  same  course  as  if  no  ap- 
pearance or  claim  had  been  put  in.  If  the  defendant  succeeds 
on  the  trial,  he  is  restored  to  the  property  by  a  writ  of  amoveas 
manus.     (2  Tidd,  1128, 1129.) 

This  brief  recital  of  the  English  practice  will  help  materially 
to  illustrate  this  case.  The  proceedings  in  England  so  far  as 
they  have  taken  place,  are  only  preliminary  in  their  character — 
entirely  ex  parte — and  only  resorted  to  as  the  foundation  for 
a  proceeding  peculiar  to  England,  at  any  rate  wholly  unknown 
to  u»  under'our  present  system ;  to  wit,  the  writ  of  extent.  It 
is  possible  that  in  England,  an  action  of  debt  might  lie  in  be- 
half of  the  crown  upon  the  debt  thus  found  by  these  prelimi- 
nary proceedings,  as  it  would  lie  upon  the  simple  contract 
debt  existing  before  the  proceedings  were  initiated.  I  do  not 
know  whether  this  is  so  or  not.  But  if  it  be  so,  I  should  have 
some  doubt,  if  England  had  a  statute  like  ours  in  regard  to 
arrest,  whether  the  character  of  the  claim  would  be  thereby  so 
entirely  metamorphosed,  as  to  forbid  an  arrest.  I  should 
think  it  certainly  would  not  be,  if  the  plaintiff  had  his  election, 
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either  to  sue  upon  the  original  simple  contract  debt,  or  the 
debt  of  record,  which  was  the  result  of  the  preliminary  pro- 
ceedings. There  would  have  occurred  no  satisfaction  of  the 
debt,  no  voluntary  change  by  the  mutual  consent  of  the  par- 
ties of  the  character  of  the  debt,  no  particular  equity  for  de- 
priving the  plaintiff  of  his  original  remedies ;  nothing  indeed 
occurring  but  a  proceeding  which  gave  greater  certainty,  pre- 
cision and  permanency  to  the  debt.  Still  if  the  plaintiff  was 
restricted  to  his  remedy  upon  the  debt  of  record,  it  might  well 
be  said  his  cause  of  action  was  not  the  same  as  at  first.  In 
the  first  proceeding  he  would  be  obliged  to  proceed  upon  the 
original  cause  of  action,  the  simple  contract  debt  In  the 
other  case,  he  would  be  obliged  to  proceed  upon  the  record 
debt,  and  would  neither  be  required  or  allowed  to  go  back  to 
the  original  cause  of  action.  But  taking  the  facts  of  this  case, 
I  do  not  see  how  he  could  found  an  effectual  or  conclusive 
cause  of  action  upon  an  ex  parte  proceeding.  It  is,  as  to  the 
defendant,  as  if  it  had  never  taken  place.  I  know  of  no  trans- 
action upon  which  a  right  of  action  against  another  can  be 
founded,  unless  he  has  in  some  way  become  a  party  to  it,  or 
unless  in  some  legal  proceeding  jurisdiction  of  his  person  had 
been  obtained.  Even,  therefore,  if  the  action  had  been  prose- 
cuted in  England  under  a  statute  similar  to  ours,  I  think  the 
plaintiff  could  not  rely  for  a  recovery  upon  what  are  (errone- 
ously) called  in  this  case  the  extent  and  inquisition,  for  the 
reason  that  the  proceeding  was  wholly  ex  parte  and  liable  to 
a  jurisdictional  objection.  He  would  be  driven  therefore  to 
his  original  cause  of  action. 

But  in  this  state  we  have  no  writ  of  extent — no  proceedings 
in  any  way  analogous ;  and  the  plaintiff  institutes  the  ordinary 
action  to  recover  his  debt  In  his  complaint  it  is  very  apparent 
that  he  sets  forth  all  the  facts,  independent  of  the  extent  and 
inquisition,  which  he  would  have  set  forth  if  he  had  been 
suing  upon  the  original  cause  of  action  alone.  But  he  sets 
forth  also  the  extent  and  inquisition ;  not,  as  tin  this  motion 
he  alleges,  as  the  substantive  cause  of  action,  but  as  a  feet 
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in  the  history  of  the  cause  of  action,  giving  at  most  precision 
and  certainty  to  his  claim,  and  furnishing  a  date  from  which 
to  charge  interest  On  the  other  hand,  the  defendant  claims, 
that  it  is  pat  forth  as  the  real  and  substantial  cause  of  action, 
the  record  on  which  the  plaintiff  relies  for  a  recovery ;  and 
that  the  other  allegations  are  only  by  way  of  introduction  or 
inducement.  But  it  is  clear  to  my  mind  that  it  is  not  a  record. 
in  the  ordinary  sense  of  that  term ;  that  is,  a  matter  conclu- 
sive upon  the  parties,  incapable  of  contradiction,  and  import- 
ing absolute  verity.  In  a  restricted  sense  it  is  a  record,  like 
a  recorded  mortgage  or  a  recorded  deed ;  that  is,  it  is  entered 
of  record.  But  it  has  not  even  the  force  of  a  recorded  deed  or 
mortgage,  for  they  purport  to  be  the  act  and  to  bear  the  sig- 
nature of  the  adverse  party ;  whereas  this  is  a  wholly  ex  parte 
proceeding,  and  would  have  no  more  inherent  force  than  a 
judgment,  decree  or  record,  made  up  on  the  party's  own  mo- 
tion, without  notice  to  the  adverse  party,  in  a  case  where  the 
practice  of  the  court  required  the  facts  in  the  complaint  to  be 
verified  by  a  disinterested  witness.  I  think  such  a  proceeding, 
independent  of  a  statute  giving  it  efficacy,  can  have  no  such 
force  by  the  principles  of  the  common  law,  as  a  substantive 
cause  of  action,  as  would  allow  of  its  being  declared  on  as 
such,  or  as  having  inherent  vitality  independent  of  the  aliment 
or  support  it  derives  from  the  original  cause  of  action.  If  this 
be  so,  then  the  (so  called)  "  extent  and  inquisition"  amount 
to  nothing  as  a  cause  of  action;  and  if  they  are  ineffectual 
for  that  purpose,  they  are  also  ineffectual  to  deprive  the  plain- 
tiff of  the  benefit  of  the  circumstances  under  which  the  original 
cause  of  action  arose.  In  other  words,  the  plaiqtiff  has  not, 
even  if  he  originally  attempted  to  do  so,  succeeded  in  so  alter- 
ing, merging  or  extinguishing  his  original  claim,  as  to  give  it 
a  new  character  or  make  it  a  new  thing.  The  present  action 
is  still  an  action  to  recover  money  or  property  embezzled  or 
fraudulently  misapplied  by  a  public  officer ;  or  for  mi&qopduct 
or  neglect  in  office. 
Vol.  XXVIII.  14 
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The  result  at  which  I  have  arrived  upon  this  part  of  the 
case,  contrary,  I  am  free  to  say,  to  my  original  impressions, 
makes  it  unnecessary  for  me  to  examine  the  question  whether 
in  case  the  plaintiff  had  succeeded  in  transforming  his  original 
claim  into  a  judgment,  he  would  thereby  have  forfeited  the 
right  to  arrest  the  defendant  incident  to  his  claim  in  its 
original  character.  Upon  that  subject  the  authorities,  so  far 
as  they  have  gone,  are  conflicting.  Justice  Mitchell  of  the 
supreme  court,  in  Goodrich  v.  Dunbar,  (17  Barb.  644,)  main- 
tains the  affirmative  of  this  proposition ;  while  Justice  Wood- 
ruff of  the  superior  court,  in  Warner  v.  De  Baun,  (1  E.  D. 
Smith,  261,)  as  strenuously  upholds  the  negative.  I  do  not 
think  the  present  case  calls  for  a  decision  of  that  question. 

L  am  therefore  of  opinion  that  the  defendant  is  not  entitled 
to  be  discharged  from  arrest  upon  the  ground  argued  before  us 
on  the  appeal,  and  that  the  order  of  the  special  term  should 
be  affirmed  with  costs, 

[New  York  Gevebal  Term,  September  20, 1858.  Davits,  Sutherland  and 
Mogeboom,  Justices.] 
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A  complaint  asking  for  relief  to  the  plaintiff  individually;  or,  if  that  cannot 
be  granted,  then  for  relief  in  respect  to  the  same  subject  matter,  to  him  and 
other  persons  as  tax-payers,  is  bad  on  demurrer. 

The  pre-emption  right  in  lands  under  water,  which  by  the  act  of  1837,  estab- 
lishing the  18th  avenue  in  the  city  of  New  York,  was  given  to  the  proprie- 
tors of  adjacent  lands  previously  granted  by  the  mayor  dtc.  is  not  a  personal, 
independent  right  of  the  grantee  of  previously  granted  adjacent  premises, 
capable  of  separate,  independent  conveyance ;  nor  is  it  strictly  an  incident 
or  appurtenant  of  such  premises,  but  is  an  incident  of  the  grantee's  es- 
tate and  proprietorship  in  such  premises ;  and  will  pass  from  him,  with 
such  estate,  by  a  sale  of  the  premises  under  a  mortgage  executed  by  the 
grantee. 
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TVEMURRER  to  complaint. 
S.  A.  Foot,  for  the  plaintiff. 
A.  K.  Latorence,  jun.}  for  the  defendants. 

By  the  Court,  Sutherland,  J.  The  complaint  in  this  ac- 
tion appears  to  be  a  sort  of  fishing  complaint.  The  plaintiff 
spreads  a  broad  net.  If  he  cannot  get  any  thing  for  his  own 
individual  benefit,  he  then  goes  for  the  benefit  of  all  the  tax- 
payers of  the  city  of  New  York.  He  claims  that  as  the  pro- 
prietor in  1837,  of  a  certain  lot  of  land  bounded  on  West 
street  in  the  city  of  New  York,  he  is  entitled  to  a  grant  in 
fee  from  the  corporation  of  the  city  of  New  York  of  certain 
lands  under  water,  adjoining  said  lot ;  and  prays  that  such  a 
grant  to  him,  individually,  be  directed  to  be  made;  but  if  he 
is  not  entitled  to  such  grant,  he  then  asks,  as  a  tax-payer,  for 
himself  and  all  other  tax-payers  of  the  city,  that  a  grant  of 
said  land  under  water  which  had  been  made  by  the  corpora- 
tion, to  one  Robert  H.  Durfee,  in  1852,  and  all  subsequent 
grants  under  the  same,  be  declared  void ;  making  James  S. 
Thayer  and  Miner  C.  Story,  the  present  claimants  and  parties 
in  interest  under  the  grant  to  Durfee,  parties  defendants. 

Now,  the  defendants  demur  to  this  seesaw,  swinging  com- 
plaint, which  leaves  the  end  finally  to  settle  uppermost  to 
depend  upon  the.  end  the  judicial  foot  is  put  upon,  on  the 
ground  (among  others)  that  it  contains  two  causes  of  action 
which  are  improperly  united. 

Whether  according  to  a  critical  analysis  of  code  definitions 
there  are  two  distinct  causes  of  action  or  not,  I  should  have 
held,  as  an  original  question,  that  the  wrongs  complained  of 
were  different,  and  the  remedies  asked  for  different,  and  in- 
consistent to  be  complained  of  and  to  be  asked  for  in  the  same 
action ;  for  the  plaintiff's  individual  rights  as  a  proprietor,  stated 
in  his  complainta  are  inconsistent  with  the  rights  of  the  tax- 
payers as  therein  stated ;  and  if  the  plaintiff  is  entitled  to  the 
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grant  from  the  corporation,  then  there  is  no  need  of  declaring 
the  grant  to  Durfee  void,  and  the  tax-payere  have  not  been 
injured  or  defrauded  by  that  grant.  The  plaintiff  does  not 
pretend  in  his  complaint  that  there  is  more  than  one  cause 
of  action ;  he  does  not  pretend  that  there  has  been  more  than 
one  wrong,  or  that  there  is  more  than  one  remedy  needed ; 
but  he  is  in  doubt  whether  he  alone  has  been  wronged,  or  all 
the  tax-payers  of  New  York.  He  goes  in  for  himself  indi- 
vidually first ;  and  if  he  should  fail,  then,  in  a  spirit  of  en- 
larged benevolence,  for  the  tax-payers  generally.  The  relief 
asked  for  the  tax-payers,  and  the  relief  asked  for  himself 
relate  to  the  same  subject  matter;  only  one  is  required,  and 
only  one  can  be  granted ;  which,  is  the  question  for  the  court 
The  theory  of  the  complaint  is  not,  therefore,  that  there  are 
two  causes  of  action. 

But  can  the  plaintiff,  in  the  same  complaint,  thus  first  pre- 
sent  his  own  individual  wrongs  for  judicial  relief,  and  thai 
the  wrongs  of  the  public,  although  relating  to  the  same  sub- 
ject matter ;  especially  when,  if  the  plaintiff  is  right  in  his 
view  of  his  own  rights  and  wrongs,  the  public  have  no  rights, 
and  have  suffered  no  wrong,  whatever  ?  I  think  not.  I  think 
the  code  does  not  authorize  this  kaleidoscope  sort  of  pleading, 
alternating  for  the  judgment  of  the  court ;  presenting  differ- 
ent phases  of  the  same  act  or  acts,  or  of  different  acts  relating 
to  the  same  subject  matter,  and  presenting  different  wrongs 
as  these  acts  affect  different  parties,  in  the  same  complaint, 
for  judicial  redress.  By  the  code,  the  plaintiff  must  state 
the  facts  which  constitute  his  cause  or  causes  (if  he  has  more 
than  one  which  may  be  united,  and  he  chooses  to  unite  them,) 
of  action,  but  the  code  does  not  authorize  this  omnibus  sort 
of  complaint,  stopping  as  it  goes  along  to  take  in  other  par- 
ties. By  the  code  the  plaintiff  may,  in  his  complaint,  pre- 
sent the  facts  which  constitute  his  case,  or  cases,  if  he  has 
more  than  one  which  may  be  united ;  but  he  cannot  experi- 
ment with  the  court,  by  trying  first  his  own  case,  and  then 
that  of  himself  and  others.    The  code  may  cover  a  multitude 
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of  sins,  but  it  is  not  so  charitable  as  to  permit  the  plaintiff 
to  drop  his  own  case  and  take  up  that  of  himself  and  neigh- 
bors in  the  same  action. 

These  would  have  been  my  views  upon  the  question  of 
pleading,  raised  by  this  ground  of  the  demurrer  in  this  case. 
I  have  not  looked  into  the  decisions  upon  this  or  analogous 
questions,  in  the  books ;  for  this  point  raised  by  the  demurrer 
has  been  rendered  quite  unimportant  in  this  case  by  the  de- 
cision in  the  case  of  O.  V.  8.  JSosevdt  v.  Draper  and  others, 
at  the  last  May  general  term,  in  the  first  judicial  district 
In  that  case  it  was  held  that  a  tax-payer,  as  such  merely,  has 
not  such  an  interest  as  enables  him  to  maintain  an  action  in 
behalf  of  himself  and  all  other  tax-payers  of  the  city,  to 
avoid  a  deed  or  grant  which  has  been  actually  executed  by 
the  corporation,  upon  the  ground  of  fraud,  want  of  author- 
ity,  or  irregularity.  With  that  decision  falls  all  that  part 
of  the  plaintiff's  complaint  as  a  tax-payer  merely,  setting 
forth  the  rights  and  wrongs  of  the  tax-payers  at  large,  of  the 
city  of  New  York,  and  claiming  that  the  grant  to  Durfee, 
&c,  should  be  declared  void.  According  to  this  decision,  the 
plaintiff's  complaint  does  not  show  that  he  has  any  cause  of 
action,  unless,  as  proprietor  of  the  lot  on  West  street,  de- 
scribed in  the  complaint,  he  is  entitled  to  a  grant  of  the  land 
under  water,  adjoining,  from  the  corporation  of  the  city  ;  and 
one  of  the  grounds  of  demurrer  being  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action,  the 
only  remaining  question  raised  by  the  demurrer  is,  whether, 
on  the  facts  stated,  the  plaintiff  is  entitled  to  a  judgment 
that  the  corporation  execute  such  grant  to  him. 

This  is  the  important  question  in  this  case,  and  although 
it  appeared  at  first  a  question  of  some  difficulty,  and  much 
learning  and  logic  were  exhausted  on  the  argument  of  it,  yet 
it  turns  out  upon  examination,  I  think,  to  be  exceedingly 
simple,  requiring  only  a  careful  attention  to  the  facts  and  a 
dose  scrutiny  of  the  nature  or  character  of  the  pre-emptive 
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right  claimed  by  the  plaintiff,  to  the  land  under  water,  under 
the  act  of  1837,  for  its  solution. 

Now  what  are  the  facts  stated  in  the  complaint,  bearing  on 
this  question,  whether  the  plaintiff  himself  has  a  right  to  a 
grant  from  the  corporation  for  the  lot  or  land  under  water,  in 
question  ?  In  1827,  the  mayor  &c.  of  the  city  of  New  York, 
being  the  owners  in  fee  of  a  certain  lot  of  land  under  water, 
upon  the  easterly  shore  of  Hudson  river,  adjoining  West 
street,  granted  the  same  in  fee  to  one  James  Patten.  In 
1832,  Patten  conveyed  a  part  of  the  same  in  fee  to  one  Mer- 
cein. Patten  and  Mercein  subsequently  filled  in  the  same,  and 
streets  and  wharves  were  laid  out  and  constructed  thereon. 
Afterwards,  in  1833,  Mercein,  by  his  two  several  conveyances, 
conveyed  several  parts  or  portions  of  the  same  to  the  plaintiff 
in  fee,  and  at  the  same  time  the  plaintiff  executed  a  mortgage 
of  one  part  to  Mercein,  for  eight  thousand  dollars,  and  of  the 
other  part  to  the  New  York  Equitable  Insurance  Company, 
for  one  thousand  dollars.  Afterwards,  in  June,  1833,  Mer- 
cein assigned  his  mortgage  to  the  insurance  company ;  and  in 
1835,  the  plaintiff  executed  another  mortgage  of  one  of  the 
parcels  so  conveyed  to  him,  to  the  same  insurance  company, 
for  three  thousand  dollars.  In  1836  these  mortgages  were  all 
assigned  to  the  mayor  &c.  of  the  city  of  New  York.  In 
1840, 1842,  the  mayor  &c.  foreclosed  these  mortgages  ;  pur- 
chased the  mortgaged  premises  for  ten  thousand  dollars,  and 
obtained  a  master's  deed  therefor. 

By  §  3  of  the  act  of  April  12th,  1837,  establishing  the  13th 
avenue  in  the  city  of  New  York,  and  extending  the  exterior 
limit  of  the  city  along  the  eastern  shore  of  Hudson's  river, 
between  Hammond  and  135th  streets,  the  mayor  &c.  were 
vested  with  all  the  right  and  title  of  the  people  of  the  state 
to  the  lands  covered  by  water,  between  Hammond  and  135th 
streets,  and  extending 'westerly,  from  the  westerly  side  of 
lands  under  water,  granted  to  the  mayor  &c.  under  the  act 
entitled  "An  act  relative  to  improvements  in  the  city  of  New 
York"  passed  February  25th,  1826,  to  the  westerly  side  of 
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13th  avenue,  as  established  by  the  act  of  1837.  The  p»*m- 
ises  so  granted  to  Patten,  by  the  mayor  &c.,  in  1827,  anu 
parcels  of  which  were  so  afterwards  conveyed  by  his  grantee 
to  the  plaintiff,  and  mortgaged  by  the  plaintiff,  was  a  portion 
of  the  land  under  water,  the  title  to  which  was  vested  in  the 
mayor  &<*.,  by  or  under  the  act  of  1826.  By  §  4  of  the  act 
of  1837,  "The  proprietors  of  all  grants- of  lands  under  water 
or  of  water  lots,  heretofore  made  by  the  said  mayor  &c.,  shall 
have  the  pre-emptive  right  in  all  grants  to  be  made  by  the 
said  mayor  &c.,  of  any  lands  under  water,  granted  to  them 
by  this  act,  adjacent  to  and  in  front  of  the  lands  so  hereto- 
fore granted/9  &c.  The  plaintiff  claims  that  notwithstanding 
his  mortgages,  he  was,  when  the  act  of  1837  was  passed,  pro- 
prietor of  the  mortgaged  premises,  within  the  meaning  of  §  4, 
and  being  such  proprietor  then,  has  now,  notwithstanding  the 
foreclosure  and  sale  under  the  mortgages,  this  pre-emptive 
right,  and  is  now  entitled  to  a  grant  from  the  corporation. 

If  this  mere  statement  of  the  plaintiff's  facts  and  claims 
is  not  sufficient  to  show  that  he  has  no  claim  to  this  pre-emp- 
tive right  or  grant  now,  a  very  slight  examination  of  the 
nature  and  character  of  this  pre-emptive  right  will  make  it 
perfectly  clear  that  if  the  plaintiff,  as  proprietor  of  the  mort- 
gaged premises  when  the  act  of  1837  was  passed,  took  or  had 
this  pre-emptive  right  under  the  act,  it  passed  from  him  by 
the  foreclosure  and  sale  with  his  proprietorship  and  title  in 
the  mortgage ;  not  as  a  vested  right  or  interest  in  or  to  a 
specific,  separate,  independent  piece  or  lot  of  land;  or  even 
as  an  appurtenance  to  or  of  the  mortgaged  premises;  not 
as  a  right,  or  interest  or  estate,  in  any  lot  or  land;  but  as  a 
right  to  an  interest  or  title,  or  to  the  grant  of  an  interest  or 
title  in  and  to  a  certain  specific  lot  of  land,  given  to  the  pro- 
prietor of  a  certain  other  adjoining  lot  of  land,  incident  to 
and  inseparably  connected  with  the  proprietorship  of  such 
other  adjoining  lot. 

This  pre-emptive  right,  which  it  may  be  conceded  the  plain- 
tiff had  and  took,  as  proprietor  of  the  mortgaged  premises, 
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under  the  act  of  1837,  was  not  a  personal  independent  right 
of  the  plaintiff,  capable  of  separate,  independent  conveyance 
or  disposition ;  nor  was  it  strictly  an  incident  or  appurtenant 
of  the  mortgaged  premises,  but  of  the  plaintiff's  estate  and 
proprietorship  in  the  mortgaged  premises,  and  passed  with 
such  estate  and  proprietorship  under  the  foreclosure  and  sale. 

The  whole  argument  of  the  counsel  for  the  plaintiff  is 
founded  on  his  starting  error,  that  this  pre-emptive  right  was 
or  is  a  right  or  interest  in  land.  It  was,  and  is,  a  right  to  the 
grant  of  a  right  or  interest  in  land.  The  act  does  not  give 
the  title  of  the  people  to  the  proprietors,  but  to  the  mayor  &c. 
The  third  section  vests  the  title  in  the  mayor  &c,  and  the 
fourth  section  secures  to  the  proprietor  the  first  offer  of  a 
sale  of  a  right  and  interest;  the  right  to  purchase  a  right 
and  interest  in  the  land  under  water  first.  When  a  grant 
from  the  mayor  &c.,  under  the  act,  is  called  for,  the  question 
is,  who  is  the  proprietor,  not  who  has  been  or  was  the  propri- 
etor when  the  act  was  passed. 

All  the  plaintiff's  estate'  and  interest  in  the  mortgaged 
premises  having  passed  from  him  by  the  foreclosure  and  sale, 
nothing  can  be  clearer  than  that  he  has  not  been  since,  and  is 
not  now,  entitled  to  the  grant  which  he  claims  under  the  act 
of  1837. 

The  defendants  must  therefore,  on  the  whole  case,  have 
judgment  on  the  demurrer,  with  costs. 

[New  Tobk  General  Term,  October  4, 1868.  Denies,  Gierke  and  Suther- 
land, Justices.] 
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Benjamin  Blossom  and  Charles  M.  Blossom  vs.  Edwabd 
Champion  and  Albert  Woodhull. 

The  jfl^ftSffo  contracted  to  sell  to  B.  848  barrels  of  spirits  of  turpentine,  for 
cash,  to  be  paid  upon  delivery  of  the  turpentine  on  board  the  ship  Victoria. 
Before  the  goods  had  been  paid  for,  or  delivered  on  board  the  ship,  B.  sold 
the  same  to  W.,  and  the  latter,  after  529  barrels  had  been  put  on  board,  went 
to  the  office  of  the  agent  of  the  ship  and  representing  that  the  remainder 
was  alongside  and  would  be  put  on  board  without  delay,  and  giving  the 
guaranty  of  a  third  person  to  that  effect,  he  procured  a  bill  of  lading  for 
800  barrels,  which  was  signed  by  C.  as  master  of  the  ship,  and  delivered  to 
W.  as  owner  and  shipper  of  the  goods.  W.  indorsed  the  bill  of  lading  to 
W.,  A.  to  Co.,  who  took  the  same  in  good  faith  and  without  notice  of  the 
plaintiffs'  claim  and  advanced  $10,000  to  W.  upon  it  W.  having  failed,  be- 
fore the  turpentine  had  been  paid  for,  the  plaintiffs  applied  to  C.  the  master 
of  the  vessel,  for  a  bill  of  lading,  which  was  refused ;  G.  stating  that  he  had 
already  given  a  bill  to  W.  A  demand  of  the  goods  was  then  made  by  the 
plaintiffs,  and  refused.  Held  that  the  actual  delivery  of  the  goods  on  board  - 
ship,  by  the  plaintiffs,  under  the  contract  of  sale,  without  notice  of  owner- 
ship, or  that  the  price  had  not  been  paid,  and  without  taking  receipts  or  a 
bill  of  lading,  and  the  subsequent  execution  of  the  bill  of  lading  to  W. 
and  his  indorsement  thereof  to  W.,  A.  &  Co.,  freed  the  goods  from  the 
plaintiffs'  right  to  resume  the  possession  of  the  same  for  the  non-payment 
of  the  price. 

Edd,  also,  that  as  between  the  plaintiffs  and  the  bona  fide  indorsees  of  the 
bill  of  lading,  the  plaintiffs'  delivery  under  the  contract  of  sale  must  be 
deemed  to  have  been  absolute  and  unconditional. 

EM,  further,  that  the  plaintiffs  had  not  a  right  to  resume  the  possession  of 
the  goods  without  paying,  or  offering  to  pay,  the  moneys  in  good  faith  ad- 
vanced by  W.,  A.  &  Co.,  to  W.  on  the  bill  of  lading. 

And  that,  as  against  C,  the  master  of  the  ship,  they  were  not  entitled  to  a 
delivery  of  the  goods  without  indemnifying  him  against  his  liability  under 
the  bill  of  lading. 

MOTION  for  a  new  trial,  upon  a  bill  of  exceptions.  The 
action  was  replevin,  for  844  barrels  of  spirits  of  turpen- 
tine, and  was  tried  by  a  jury ;  who  found  a  verdict  for  the 
plaintiffs,  and  assessed  the  value  of  the  property  at  $14,476.81. 

G.  Deariy  for  the  plaintiff* 

Daniel  Lord,  for  the  defendant  Champion. 
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By  the  Court,  Sutherland,  J.  This  was  an  action  to 
recover  the  possession  of  844  barrels  of  spirits  of  turpentine, 
on  board  the  ship  Victoria,  in  the  port  of  New  York,  of  which 
ship  the  defendant  Champion  was  master. 

At  the  time  of  the  commencement  of  the  action,  the  plain- 
tiffs claimed  the  immediate  delivery  of  the  property,  and  the 
same  was  unladen  from  the  ship  and  delivered  to  the  plaintifia.  - 
Five  hundred  and  twenty-nine  barrels  of  the  turpentine  were 
delivered  on  board  the  ship  on  the  12th  and  13th,  and  the 
remaining  315  barrels  on  the  15th  or  16th  of  January,  1855. 
On  the  13th  of  January,  when  529  barrels  were  on  board,  the 
defendant  Woodhull  went  to  the  office  of  the  agent  of  the 
ship  and  requested  bills  of  lading  for  the  turpentine,  stating 
that  the  greater  part  was  on  board,  and  the  rest  alongside ; 
>  and  upon  his  delivering  the  written  guaranty  of  one  A.  C. 
Woodhull^  that  it  should  be  put  on  board  without  delay,  a 
hill  of  lading  for  800  barrels  in  the  usual  form,  to  be  delivered 
at  the  port  of  London,  "unto  order  or  assigns/'  was  made 
out,  signed  by  Champion  as  master,  and  delivered  to  him, 
(the  defendant  Woodhull,)  as  owner  and  shipper.  On  receiv- 
ing the  bill  of  lading,  Woodhull  indorsed  it  to  Warburgh, 
Azemar  &  Co.,  who  advanced  him  #10,000  on  it  When  the 
bill  of  lading  was  given,  the  lighterman's  receipts  were  not 
surrendered  ;  nor  does  it  appear  that  any  thing  was  said  about 
them.  Woodhull,  in  December,  1854,  made  a  contract  with 
the  agent  of  the  ship  to  take  in  her,  on  freight,  to  London,  a 
quantity  of  spirits  of  turpentine.  On  the  9th  of  January, 
1855,  Woodhull  made  a  contract  with  Blossom  &  Alburtus, 
(Blossom  being  a  son  of  one  of  the  plaintiffs  and  brother  of 
the  other,)  for  the  purchase  of  this  parcel  of  spirits  of  tur- 
pentine, to  be  delitered  on  board  the  Victoria,  informing  them 
of  his  agreement  for  the  freight ;  to  be  paid  for,  Woodhull 
says,  in  ten  days  ;  but  Blossom  (of  Blossom  &  Alburtus)  says 
the  sale  was  for  cash  on  delivery.  Blossom  &  Alburtus  not 
having  the  spirits  of  turpentine,  bought  the  parcel  of  the 
plaintiffs  for  cash  on  delivery  aboard  the  Victoria.     When 
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sold  by  the  plaintiffs,  the  spirits  of  turpentine  was  on  storage, 
in  the  storage  yard  of  a  Mr.  Bobbins  in  Brooklyn,  and  from- 
his  yard  was  by  him  delivered  on  board  the  Victoria,  in  light- 
ers, by  order  of  the  plaintiffs.  Printed  blank  receipts  were 
sent  with  the  lighters,  and  after  being  filled  up  and  signed  by 
the  mate  of  the  Victoria,  were  returned  with  the  lighters  to 
Bobbins.  These  receipts  did  not  contain  the  name  of  any 
person  as  freighter  or  shipper.  In  this  respect  they  were  all 
alike.    The  following  is  a  copy  of  one  of  them  : 

"New  York,  January  12th,  1855. 

Beceived  from  lighter  Wave,  on  board  ship  Victoria,  two 
hundred  and  ninety-four  barrels  spirits  turpentine,  in  good 
order.  A.  E.  Anderson. 

294  bbls." 

Bobbins  says  the.  receipts  sent  by  lighters  were  printed 
blanks,  made  for  the  convenience  of  the  storage  yard,  which 
he  kept  bound  up  in  a  book  and  were  cut  off  as  used,  and 
sent  with  lighters.  The  lighterman's  receipts  were  deliv- 
ered up  by  Bobbins  to  the  plaintiffs.  On  the  17th  of  Janu- 
ary the  plaintiffs  called  on  F.  A.  Blossom  (of  Blossom  & 
Alburtus)  with  these  receipts  for  payment.  F.  A.  Blossom 
told  one  of  the  plaintiffs  (his  brother,)  that  he  had  not  been 
paid,  and  could  not  pay.  The  plaintiffs,  with  F.  A.  Blossom, 
then  (the  same  day,)  called  upon  the  defendant  Champion 
and  requested  bills  of  lading  in  the  plaintiffs'  name.  Cham- 
pion refused,  stating  that  he  had  already  given  bills  of  lading 
to  WoodhulL  On  the  same  day  the  plaintiffs  demanded  the 
delivery  to  them  of  the  844  barrels  of  spirits  of  turpentine 
from  the  defendant  Champion,  and  it  was  refused.  On  the 
following  day  the  goods  were  taken  from  the  ship  by  the  pro- 
ceedings in  this  action,  and  delivered  to  the  plaintiffs. 

These  are  the  principal  facts  which  appeared  on  the  trial 
of  this  action  at  the  circuit.  There  was  no  evidence  that  the 
master,  owners  or  agents  of  the  ship  had  any  notice  that  the 
plaintiffs  were  the  owners,  or  that  Woodhull  was  not  the 
owner  of  the  goods,  before  the  bill  of  lading  was  delivered  to 
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Woodhull,  or  until  the  plaintiffs  requested  bills  of  lading  in 
their  name.  There  is  nothing  in  the  case  to  show  that  the 
master  did  not  act  in  good  faith  in  giving  the  bills  of  lading 
toWoodhnlL 

The  foreman  in  charge  of  the  lighters,  in  delivering  the 
spirits  of  turpentine,  spoke  of  it  to  the  mate  as  WoodhulTs 
turpentine.  There  was  no  notice  to  the  mate,  when  delivered, 
that  it  was  not  WoodhulTs.  Bobbins,  in  whose  storage  yard 
the  turpentine  was,  and  who  delivered  it  by  the  order  of  the 
plaintiffs,  before  it  was  delivered  and  before  the  bill  of  lading 
was  given  to  Woodhull,  called  upon  the  agent  of  the  ship 
and  complaining  of  the  delay  in  receiving  it  on  board,  asked 
'-why  the  ship  did  not  take  in  Woodhull's  turpentine." 

Woodhull  failed  on  the  17th  of  January,  and  in  a  few  days 
afterwards  made  an  assignment ;  and  F.  A.  Blossom  had  been 
informed  of  his  failure  when  he  called  with  his  father  (one  of 
the  plaintiffs,)  upon  the  master  of  the  ship  for  the  bills  of 
lading ;  but  Woodhull  undertakes  to  explain  his  failure,  and 
swears  that  on  the  13th  of  January,  he  did  not  mean  to 
stop. 

It  appears  from  the  case,  that  in  making  the  purchase  of 
the  plaintiffs,  the  name  of  F.  A.  Blossom  only  was  used,  and 
Woodhull's  not  mentioned ;  that  F.  A.  Blossom  was  in  good 
credit  not  only  with  the  plaintiffs  but  with  others ;  that  Wood- 
hull  was  in  good  credit  with  F.  A.  Blossom,  but  not  in  as  good 
credit  as  F.  A.  Blossom,  with  the  plaintiffs  or  with  others. 
It  also  appears,  that  F.  A.  Blossom  and  Woodhull  had  vari- 
ous transactions  together  of  like  character,  before,  on  account 
of  which  Woodhull  was  indebted  to  F.  A.  Blossom,  or  to 
Blossom  &  Albuxtti8,  about  $10,000  when  this  transaction 
took  place ;  that  oh  the  13th  of  January,  before  the  bill  of 
lading  was  given  to  Woodhull,  F.  A.  Blossom  called  upon 
Woodhtill  and  asked  him  if  he  was  not  going  to  send  his 
bills  of  lading  by  the  steamer  that  day ;  told  him  that  he 
might  as  well  do  it,  as  the  spirits  of  turpentine  would  be  all 
on  board  by  12  o'clock,  and  that  he  was  short  and  wanted 
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some  money.  It  also  appears  that  on  the  13th  of  January, 
Woodhull  paid  to  F.  A.  Blossom  $2000  of  the  money  received 
of  Warburgh,  Azemar  &  Co.  The  evidence  does  not  show 
that  Woodhull  procured  the  delivery  on  board  the  ship,  or 
the  bill  of  lading,  fraudulently.  It  was  conceded  on  the  ar- 
gument, that  Warburgh,  Azemar  &  Co.  were  bona  fide  in- 
dorsees of  WoodhulTs  bill  of  lading,  for  value,  without  notice 
of  the  plaintiffs'  claim. 

The  most  favorable  view  of  the  plaintiffs'  case,  which  the 
evidence  will  warrant,  is,  that  as  between  them  and  Blossom 
&  Alburtus,  and  as  between  Blossom  &  Alburtus  and  Wood* 
hull,  the  sale  and  delivery  was  conditional,  and  that  on  the 
non-payment  of  the  price,  they  had  a  right  to  reclaim  the 
goods.  This  was  the  ground  upon  which,  at  the  circuit,  they 
put  their  right  to  retake  the  possession  of  the  goods,  and  upon 
which,  on  the  argument  of  this  case,  they  resisted  the  de- 
fendant Champion's  motion  for  a  new  trial.  The  judge  at  the 
circuit  viewed  it  as  a  question  of  title,  and  charged  the  jury 
in  substance  that  as  the  plaintiffs'  held  the  ship's  receipts, 
they  were  entitled  to  the  bill  of  lading ;  that  they  had  not 
actually  delivered  the  goods ;  and  if  the  sale  was  for  cash  on 
delivery,  the  price  not  having  been  paid,  the  plaintiffs  were 
entitled  to  the  re-delivery  thereof,  and  to  recover. 

The  case  is  certainly  not  free  from  difficulties ;  but  upon 
the  whole,  I  think  the  judge  at  the  circuit  erred  in  his  view 
of  the  question. 

I  am  inclined  to  think  the  question  is  not  one  of  title ; 
but  rather,  conceding  the  sale  to  have  been  conditional  as 
between  the  plaintiffs  and  Blossom  &  •  Alburtus,  and  as  be- 
tween Blossom  &  Alburtus  and  Woodhull,  and  that  as 
between  them  the  title  did  not  pass,  and  the  plaintiffs  had  a 
right  to  resume  possession  on  the  non-payment  of  the  price, 
whether  the  plaintiffs  could  assert  their  title  and  resume  the 
possession  of  the  goods  thus  given  by  them  to  the  ship,  as 
against  Warburgh,  Azemar  &  Co.,  the  bona  fide  indorsees 
of  the  bill  of  lading,  vrithout paying  or  offering  to  pay  their 
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advance  on  it;  or  as  against  the  master  of  the  ship,  without 
indemnity ;  for  any  responsibility  which  he  had  thus  been  led 
by  the  plaintiffs  to  assrime,  by  issuing  the  bill  of  lading  to 
WoodhulL 

Gould  the  plaintiffs  resume  the  possession  of  these  goods 
as  against  the  indorsees  of  the  bill  of  lading  without  paying 
their  advance  on  it  ? 

As  between  the  plaintiffs  and  Blossom  &  Alburtus,  and  as 
between  the  latter  and  Woodhull,  the  delivery  on  board  the 
ship  was  a  delivery  to  the  vendees.  The  goods  were  to  be 
delivered  on  fcoard  the  Victoria,  and  if  the  plaintiffs  had  got 
their  money,  they  never  would  have  asked  for  a  bill  of  lading. 
On  receiving  their  pay  the  plaintiffs  expected  to  deliver  up 
the  receipts  to  the  vendees,  and  let  them  get  the  bill  of  lad- 
ing. The  plaintiffs  did  actually  deliver  the  goods  on  board 
the  ship,  without  any  notice  to  the  master,  or  agent,  or 
owners,  or  any  one  on  board,  that  they  had  not  received  their 
pay  for  the  goods ;  without  notice  that  the  delivery  was  con- 
ditional ;  without  notice  even  that  they  were  the  owners  and 
shippers. 

The  lighterman's  receipts  appear  to  have  been  mere  vouch- 
ers as  between  the  men  in  charge  of  the  lighters  and  Mr. 
Bobbins,  to  show  the  delivery  of  the  goods  on  board.  Not 
containing  the  names  of  the  plaintiffs  as  shippers  and  owners, 
as  the  shipper's  receipts  did  in  Jones  v.  Bradner,  (10  Barb. 
200;)  Craven  v.  Byder,  (6  Taunt  433;)  Brower  v.  Pear 
body,  (3  Kern.  121 ;)  they  did  not  imply  notice  of  who  the 
shippers  or  owners  were,  and  did  not  on  their  face  give  the 
plaintiffs  a  right  to  a  bill  of  lading  or  to  control  the  disposi- 
tion and  further  delivery  of  the  goods. 

These  lighterman's  receipts  did  not  show  that  the  plaintiffs? 
delivery  on  board  the  ship  was  not  an  absolute,  unconditional 
delivery  to  their  vendee.  Had  the  goods  been  delivered  by 
the  plaintiffs  to  Blossom  &  Alburtus,  not  on  board  the  ship 
but  at  their  warehouse,  without  payment,  and  Blossom  & 
Alburtus  had  sold  and  delivered  the  goods  to  a  bona  fide  pur- 
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chaser  without  notice,  the  plaintiffs'  lien  for  the  price  of  the 
goods  would  have  been  gone,  and  they  could  not  have  reclaimed 
them,  as  against  such  bona  fide  purchaser.  (Smith  v.  Lynes, 
lSelden,  41-48.  Palmer  v.  Hand,  13  John.  434.  Caldwell 
v.  Bartlett,  3  Duer,  352.) 

The  delivery  of  the  goods  in  this  case  on  board  the  Victoria 
was  an  actual  delivery,  though  conditional.  The  possession 
of  the  ship  was  the  possession  of  Woodhull,  as  between  him 
and  Blossom  &  Alburtus,  and  the  possession  of  the  latter  as 
between  them  and  the  plaintiffs.  '  The  bill  of  lading  on  its 
execution  represented  the  goods ;  and  was  so  far  negotiable, 
at  least,  that  the  indorsement  of  it  to  Warburgh,  Azemar  & 
Co.  without  notice,  for  value,  gave  them  all  the  rights  and 
protection  of  bona  fide  purchasers.  (Lickbarrow  v.  Mason,  2 
T.  B.  70.  1  H.  Bl.  357.  Parker  v.  Patrick,  5  T  B.  175. 
Conrad  v.  Atlantic  Ins.  Co.,  1  Peters,  386,  444,  5.  Gibson  v. 
Stevens,  8  Howard,  384,  400.-  Bank  of  Bochester  v.  Jones, 
4  Comst.  497.  Keyser  v.  Harbeck,  3  Duer,  373.  Walter  v. 
Boss,  2  Wash,  C.  C.  B.  283.  Nathan  v.  Giles,  5  Taunt.  558, 
573.  Morrison  v.  Gray,  9  Moore's  C.  B.  B.  484.  The  Mary 
Ann  Guest,  1  Blatchf.  C.  C.  B.  358.) 

If,  as  was  said  by  the  court  in  Bows  v.  Perrin,  (16  N.  T.  B. 
325,)  outside  of  the  case  actually  before  the  court,  a  party 
who  obtains  a  bill  of  lading  from  the  owner  of  the  goods  by 
fraud,  by  indorsing  it  over,  puts  his  bona  fide  indorsee  in  no 
better  position  than  he  is,  it  does  not  appear,  nor  is  it  claimed 
in  this  case,  that  Woodhull  procured  the  delivery  of  the  goods 
on  board  the  vessel  by  fraud ;  or  that  he  obtained  the  bill  of 
lading  from  the  plaintiffs  by  fraud. 

The  right  of  stoppage  in  transitu,  when  goods  are  sold  on 
credit,  and  the  right  of  resuming  possession  when  sold  for 
cash  and  aotually  delivered,  are  practioally  the  same.  In  either 
case  the  exercise  of  the  right  is  the  enforcement  of  the  vendor's 
lien  on  the  goods  for  the  price,  by  reinvesting  himself  with 
the  possession.    (Hodgson  v.  Loy,  7  T.  B.  445.     Gorden  v. 
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Harper,  Id.  9.  Wentworth  v.  Cuthwait,  10  Mees.  &  W.  375. 
Palmer  v.  Hand,  13  JoAn.  434.    2  iCe«^«  Com.  541.) 

Although  originally  the  right  of  stoppage  in  transitu  came 
from  a  court  of  equity,  on  the  theory  that  the  title  had  passed 
by  the  sale  and  delivery  to  the  carrier,  and  the  right  of  resum- 
ing possession  in  cases  of  conditional  sales  for  cash  may  be 
upon  the  theory  that  the  title  has  not  passed,  yet  the  prac- 
tical right  of  retaking  the -goods,  is  the  valuable  right  in  both 
cases,  and  is  exercised  by  the  vendor  in  both  cases  for  the  pur- 
pose of  obtaining  his  pay  for  the  goods.  The  equities  of  the 
bona  fide  purchaser  without  notice  from  a  vendee  in  the  actual 
possession  of  the  goods  who  was  to  pay  cash,  are  at  least  as 
great  as  the  equities  of  a  bona  fide  purchaser  from  a  vendee 
not  in  the  actual  possession  who  has  bought  on  credit.  As 
the  right  of  the  unpaid  vendor  to  stop  the  goods  in  transitu 
on  discovering  the  vendee's  insolvency,  is  defeated  by  the  ven- 
dee's negotiation  of  the  bill  of  lading  to  a  bona  fide  indorsee, 
so  I  think  that  in  this  case,  the  actual  delivery  of  the  goods 
on  board  ship  by  the  plaintiffs  under  the  contract  of  sale,  with- 
out notice  of  ownership,  or  that  they  had  not  been  paid,  and 
without  taking  receipts  or  a  bill  of  lading  which  would  have 
enabled  them  to  control  the  possession  and  disposition  of  the 
goods,  and  the  subsequent  execution  of  the  bill  of  lading  to 
Woodhull  and  his  indorsement  of  it,  as  to  his  bona  fide  indor- 
sees of  the  bill  of  lading,  freed  the  goods  from  the  plaintiffe' 
right  to  resume  the  possession  of  the  goods  for  the  non-pay- 
ment of  their  price.  As  between  the  plaintiffs  and  the  bona 
fide  indorsees  of  the  bill  of  lading,  the  plaintiffs'  delivery 
under  the  contract  of  sale,  must  be  deemed  to  have  been  abso- 
lute and  unconditional. 

Had  the  case  shown  that  Woodhull  had  fraudulently 
procured  the  delivery  of  the  goods  on  board  the  ship  by  the 
plaintiffs,  under  a  contract  of  sale,  and  had  fraudulently  pro- 
cured the  bill  of  lading  on  their  delivery ;  yet  as  the  possession 
of  the  ship  would  not  even  in  that  case  have  been  tortious,  and 
as  the  greater  part  of  the  goods  were  actually  on  boafd  when 
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the  bill  of  lading  was  executed ;  and  the  remainder  were  put  on 
board  before  the  plaintiffs  gave  any  notice  of  their  owner- 
ship or  claim ;  I  have  found  no  case  or  authority  except  that 
of  Bows  v.  Perrin,  (16  N.  Y.  Rep.  325,)  tending  to  show  that 
Warburgh,  Azemar  &  Co.,  as  bona  fide  indorsees  of  the  bill  of 
lading,  would  not  have  been  protected  as  bona  fide  purchasers. 
(See  cases  before  cited,  andMowrey  v.  Walsh,  8  Cowen,  238.) 

In  Satins  v.  Everett,  (20  Wend.  269,)  the  bill  of  lading 
through  which  the  Messrs.  Saltus  claimed,  was  not  executed 
by  Collins,  the  master  of  the  vessel  by  which  the  shippers  at 
New  Orleans  shipped  the  lead,  but  by  the  master  of  another 
vessel  to  which  Collins,  without  the  authority  of  the  shippers, 
had  fraudulently  or  wrongfully  transferred  it.  The  complaint 
in  this  case  admits  the  possession  of  the  ship  to  have  been 
lawful  The  plaintiffs  complain  of  an  unlawful  detention,  not 
of  an  unlawful  taking  of  the  property.  The  case  of  Dows  v. 
Perrin,  (16  N.  Y.  R.  325,)  was 'peculiar,  inasmuch  as  Niles  & 
Wheeler,  by  whose  clerk  the  bill  of  lading  was  made  out  and 
delivered,  were  not  only  the  carriers  but  the  owners  of  the 
goods.  The  real  question  in  the  case  was  whether  they  had 
authorized  the  execution  or  delivery  of  the  bill  of  lading  to 
Bloss.  In  Brovoer  v.  Peabody,  (3  Kernan,  121,)  the  ship's 
receipts  containing  the  names  of  the  owners  and  shippers  were 
stolen  by  Lovett,  one  of  the  vendees,  not  delivered  to  him  by 
the  owners. 

Admitting  that  according  to  the  usage  of  trade,  in  this  case, 
the  master  of  the  yessel  ought  not  to  have  given  the  bill  of 
lading  to  Woodhull  without  the  surrender  of  the  lighterman's 
receipts ;  yet  the  right  and  title  of  Warburgh,  Azemar  &  Co., 
as  bona  fide  indorsers  of  the  bill  of  lading,  ought  not  to  be 
affected  by  such  irregular  or  wrongful  act  of  the  master.  The 
convenience — I  might  almost  say  the  necessity — of  commerce, 
requires  bills  of  lading  to  be  so  far  negotiable  as  to  protect  the 
title  of  the  bona  fide  indorsees  of  the  bill  of  lading  in  this  case. 

If  the  delivery  of  the  bill  of  lading  to  Woodhull  was  not 
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the  plaintiffs'  fault,  in  delivering  the  goods  on  board  without 
receiving  the  price,  or  giving  notice  that  they  had  not  been 
paid  and  without  requiring  receipts  therefor  in  their  own 
names,  which  would  show  that  they  meant  to  retain  the  pos- 
session and  control  of  the  goods,  but  was  the  master's  fault 
in  neglecting  to  require  the  surrender  of  the  lighterman's  re- 
ceipts, then  the  plaintiffs  should  have  brought  trover  against 
the  master  for  the  wrongful  conversion  of  their  goods  by  the 
delivery  of  the  bill  of  lading  to  Woodhull ;  and  in  such  ac- 
tion they  might  have  recovered  the  value  of  the  goods  &c.  as 
damages.  Such  an  action  would  not  have  repudiated  the 
rights  and  title  or  constructive  possession  of  the  bona  fide  in- 
dorsees of  the  bill  of  lading,  but  would  have  affirmed  them ; 
because  it  would  have  been  instituted  and  would  have  pro- 
ceeded, on  the  ground  that  as  between  the  plaintiffs  and  the 
master  of  the  ship,  the  plaintiffs  were  entitled  to  claim  a  de- 
livery of  the  goods,  but  that  as  between  the  plaintiffs  and  the 
bona  fide  indorsees  of  the  bill  of  lading  they  were  not. 

I  believe  all  the  cases  cited  by  the  counsel  for  the  plaintiffs 
on  the  argument,  to  show  his  right  to  maintain  this  action  of 
replevin,  were  cases  of  trover  against  the  master,  except  that 
of  Brower  v.  Peabody,  (3  Kern.  121.) 

There  is  great  conservatism  in  long  settled  forms,  and  I  am 
not  sure  that  the  abolition  of  all  forms  of  actions  and  of  plead- 
ings has  not  led,  and  may  not  lead  occasionally,  inadvertently, 
to  the  confusion,  if  not  abolition  of  principles.  But  again,  if 
bills  of  lading  are  not  negotiable  and  do  not  represent  the 
goods,  so  that  the  bona  fide  indorsees  of  the  bill  of  lading  in 
this  case  were  not  in  the  possession  of  the  goods  as  bona  fide 
purchasers,  and  are  not  entitled  to  protection  as  such,  then, 
as  the  master  of  the  ship  delivered  the  bill  of  lading  to  Wood- 
hull  in  good  faith,  and  without  notice,  and  under  the  freight 
contract  with  Woodhull,  under  which  he  had  a  right  to  pre- 
sume the  goods  were  sent  on  board,  I  think  as  against  the 
master  the  plaintiffs  had  no  right  to  complain  of  the  results 
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of  a  possession  thus  given  by  them  to  the  ship ;  and  that  they 
were  not  entitled  to  a  delivery  of  the  goods  from  the  ship, 
without  indemnifying  the  master  against  his  liability  under 
the  bill  of  lading.  The  issuing  of  the  bill  of  lading  under  the 
circumstances,  as  to  the  plaintiffs,  put  the  master  in  the  posi- 
tion of  a  bona  fide  purchaser  without  notice.  (Keyser  v.  Har- 
bcck,  3  Duer,  373.  Caldwell  v.  Bartlett,  Id.  352.  TindaU 
v.  Taylor,  28  Law  and  Eq.  B.  215.)  If  Warburgh,  Aze- 
mar  &  Go.  as  the  bona  fide  indorsees  of  the  bill  of  lading,  had 
not  a  right  to  hold  the  goods  until  paid  the  amount  advanced 
by  them  on  it,  then  the  master  was  absolutely  liable  to  them, 
under  the  bill  of  lading,  for  such  advances.  (The  Mary  Ann 
Ovest,  supra.) 

In  either  view  of  the  case,  the  plaintiffs  had  not  a  right  to 
resume  the  possession  of  the  goods,  without  paying  or  offering 
to  pay,  the  moneys  in  good  faith  advanced  by  Warburgh, 
Azemar  &  Co.  on  the  bill  of  lading.  I  come  to  this  conclu- 
.  sion  with  the  less  regret,  because  it  would  appear  from  the 
case,  that  this  action  was  in  fact  brought  for  the  benefit  of  F. 
A.  Blossom,  or  of  Blossom  &  Alburtus,  to  whom  the  plaintiffs 
sold  the  goods ;  and  F.  A.  Blossom  certainly  does  not  appear 
in  the  transaction  in  as  favorable  a  light  as  either  the  indorsees 
of  the  bill  of  lading  or  the  master  of  the  ship.  F.  A. -Blos- 
som was  a  man  of  responsibility.  The  plaintiffs  might  have 
waived  the  condition  of  the  sale ;  treated  it  as  an  absolute 
sale ;  and  recovered  the  price  of  the  goods  of  him,  or  of  him 
and  Alburtus.  Instead  of  doing  this,  after  being  informed 
that  the  bill  of  lading  had  been  delivered  to  Woodhull,  and 
probably,  of  the  circumstances  under  which  it  had  been  so  deliv- 
ered, and  Woodhull  had  obtained  the  advance  on  it,  the  plain- 
tiffs chose  to  rescind  the  contract,  and  release  F.  A.  Blossom 
by  claiming  and  actually  by  legal  proceedings  obtaining  a  de- 
livery of  the  goods  to  them ;  and  F.  A.  Blossom,  on  the  trial, 
aids  them  with  his  testimony,  although  it  would  appear  that 
before  all  the  goods  were  on  board  the  ship,  he  made  the  sug- 
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gestion  to  Woodhull  to  get  the  bill  of  lading,  and  received 
$2000  of  the  money  which  Woodhnll  procured  on  it. 

The  motion  for  a  new  trial  must  be  granted,  with  costs  to 
abide  the  event 

[New  Yobk  Gejtbbal  Tbbm,  October  4, 1868.    Danes,  Clerke  and  Suther- 
land, Justices.] 


Milhau  vs.  Sharp. 


Individuals  owning  lota  fronting  on  a  public  street  of  a  city  may  maintain  an 
action  to  enjoin  the  construction  in  such  street  of  a  railway,  which  would 
be  specially  injurious  to  their  property. 

When  a  nuisance  occasions,  or  is  likely  to  occasion,  a  special  injury  to  an  in- 
dividual, which  cannot  well  be  compensated  in  damages,  equity  will  enter- 
tain jurisdiction  of  the  case. 

APPEAL  from  a  judgment  rendered  at  a  special  term.  The 
complaint  was  filed  by  the  plaintiffs,  stating  that  they 
were  owners  of  lots  on  Broadway  in  the  city  of  New  York, 
with  buildings  erected  thereon,  and  doing  business  therein. 
That  the  defendants  were  about  to  construct  a  railway  therein, 
without  legal  authority,  and  that  such  railway  would  be 
specially  injurious  to  them.  The  judge  before  whom  the  case 
was  tried,  at  special  term,  found  as  matters  of  fact :  1.  That 
the  plaintiffs  are,  severally,  owners  and  occupants  of  buildings 
fronting  upon  said  streets,  and  of  the  lots  of  land  upon  which 
said  buildings  are  erected,  as  particularly  set  forth  in  the  com- 
plaint, and  have  been  such  owners  and  occupants  for  several 
years  last  past  2.  That  the  establishment  of  a  rail  road  in 
Broadway  aforesaid  will  be  specially  injurious  to  the  said  prop- 
erty of  the  plamtifls.  Upon  this  finding  a  judgment  was  en- 
tered, perpetually  enjoining  and  restraining  the  defendants 
from  entering  into  or  upon  said  street  called  Broadway,  for 
the  purpose  of  laying  or  establishing  a  rail  road  therein  under 
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the  grant  referred  to  in  the  complaint.    From  which  judgment 
the  defendants  appealed  to  this  court 

David  Dudley  Field,  for  tne  appellants. 

O.  G.  Bronson  and  J.  Van  Buren,  for  the  respondents 

By  the  Court y  Da  vies,  P.  J.  The  only  question  necessary 
to  consider  on  this  appeal  is,  whether  upon  the  facts  found, 
the  plaintiffs  can  maintain  this  action,  and  if  so,  are  entitled 
to  the  relief  which  has  been  granted. 

It  appears  to  me  that  both  of  these  points  have  been  nettled 
in  the  affirmative,  by  the  Court  of  Appeals,  in  the  case  of 
Davis  <t  Palmer  v.  Mayor  dtc.  of  New  York,  (4  Kern.  506,)  a 
suit  relating  to  this  same  grant  It  is  true  that  other  ques- 
tions were  presented  and  argued  in  that  case,  and  decided  by 
the  court,  but  it  seems  to  us  that  the  points  presented  in  the 
case,  were  also  presented  and  distinctly  passed  upon.  Dbnio, 
Ch.  J.,  in  delivering  the  opinion  of  the  court  in  that  case,  says : 
"It  is  well  settled  that  when  such  an  offense  (that  is,  a  nuisance) 
occasions  or  is  likely  to  occasion  a  special  injury  to  one  indi- 
vidual which  cannot  well  be  compensated  in  damages,  equity 
will  entertain  jurisdiction  of  the  case  at  his  suit"  And  he  cites 
numerous  authorities  to  sustain  that  position.  Wright,  J., 
who  delivered  the  dissenting  opinion  of  the  court,  mani- 
festly concurred  in  this  view  of  the  law,  for  he  says,  "Pri- 
vate persons  could  not  interfere,  except  the  act  authorized 
tended  to  the  creation  of  a  public  or  private  nuisance  specially 
injurious  to  them,  and  from  which  they  apprehended  a  direct 
special  damage." 

In  that  case  it  was  not  proven  that  the  plaintiffs  were  the 
ownera  of  lots  on  Broadway,  and  the  superior  court  found,  as 
matter  of  fact,  that  the  railway  would  not  be  a  nuisance  or 
specially  injurious  to  the  plaintiffs.  It  is  seen  that  the  facts 
found  in  this  case  are  entirely  different,  and  it  appearing  here 
that  the  plain  tiffe  are  the  owners  of  lots  on  Broadway,  and 
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that  the  establishment  of  the  proposed  railway  would  be 
specially  injurious  to  their  property,  we  must  affirm  the 
judgment  of  the  special  term,  on  the  authority  of  the  Court 
of  Appeals  in  Davis  &  Palmer  v.  The  Same  Defendants. 

Judgment  affirmed  with  costs. 

[New  Tom  Gbkrbal  Tkbm,  October  4,  1868.     fiavies,  Suihsrland  and 
Injrahcm,  Justices.] 


Meter  vs.  Van  Collem  and  others. 

Turner  vs.  The  Same. 

Frankenheimer  and  another  vs.  The  Same. 

Where  a  complaint  contains  a  good  cause  of  action  against  several  defendants, 
who  are  partners,  upon  contract,  and  prays  judgment  therefor,  it  is  not 
rendered  demurrable  by  going  on  to  allege  the  insolvency  of  the  defend- 
ants, and  the  confession  of  a  judgment  by  them  to  defraud  their  creditors ; 
and  asking  for  an  injunction  and  a  receiver. 

If  a  complaint,  in  addition  to  the  statement  of  a  good  cause  of  action,  con- 
tains unnecessary  and  improper  matters,  the  remedy  of  the  defendant  is  to 
move  to  have  the  improper  matter  stricken  out 

APPEAL  from  an  order  made  at  a  special  term,  overruling 
a  demurrer  to  the  complaint. 

By  the  Court,  Sutherland,  J.  The  complaints  in  these 
three  cases  may  be  considered  as  identical,  in  looking  at  the 
questions  raised  by  the  demurrers  to  the  complaints.  Each 
complaint  states  an  indebtedness  from  the  firm  of  De  Young, 
Newman  &  Schmidt,  to  the  plaintiff,  or  plaintiffs,  setting  out 
the  origin  or  consideration  of  such  indebtedness,  and  asks  for 
a  judgment  for  the  amount  of  such  indebtedness,  against  all 
the  defendants.  The  complaints  then  allege  certain  facts  to 
show  Van  Collem  liable  as  a  general  partner,  although  orig- 
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inally,  by  the  terms  of  the  partnership  agreement,  he  was  to  be 
a  special  partner  only,  and  liable  only  as  such.  The  com- 
plaints also  allege  a  secret,  collusive  and  fraudulent  confession 
of  judgment  by  De  Young,  Newman  &  Schmidt  to  Van  Collem, 
for  the  purpose  of  hindering,  delaying  and  defrauding  the 
creditors  of  the  firm ;  that  the  defendants,  except  Van  Col- 
lem, are  insolvent ;  ask.  a  temporary  injunction,  restraining 
all  the  defendants  from  assigning  or  disposing  of  the  partner- 
ship property,  except  by  general*  assignment  for  the  benefit  of 
all  the  creditors  pro  rata  and  equally  ;  and  for  an  injunction 
restraining  Van  Collem  from  proceeding  on,  or  enforcing  his 
judgment,  or  the  execution  which  had  been  issued  thereon  and 
was  then  in  the  hands  of  the  sheriff;  and  for  a  receiver. 

The  grounds  of  demurrer  are :  1st.  That  the  complaints 
do  not  contain  sufficient  facts  to  constitute  a  cause  of  action. 
2d.  That  several  causes  of  action  have  been  improperly  united. 

The  code,  §  2,  defines  an  action  to  be  an  ordinary  proceed- 
ing in  a  court  of  justice  by  one  party  against  any  other  party, 
for  the  enforcement  or  protection  of  a  right,  the  redress  or 
prevention  of  a  wrong,  &c.  A  cause  of  action  may  be  defined 
to  be  the  right  which  a  party  has  to  institute  and  carry 
through  such  a  proceeding.  The  complaint  states  the  facts 
showing  this  right.  The  unity  of  the  right  to  be  enforced  of 
of  the  wrong  to  be  redressed,  constitutes  the  unity  of  the 
action.  The  kind  of  action  or  proceeding  depends  on  the 
nature  of  the  right  to  be  enforced,  or  wrong  to  be  remedied ; 
but  the  kind  or  the  multifariousness  of  the  proceedings  in  an 
action,  does  not  affect  the  unity  of  the  action  ;  which  depends 
solely  on  the  unity  of  the  right  to  be  completely  enforced,  or 
the  wrong  to  be  completely  redressed. 

In  actions  to  collect  debts,  the  wrong  is  the  detention  or 
non-payment  of  the  debt ;  and  the  wrong  has  been  completely 
redressed  when  the  creditor  has  got  his  money.  The  ordinary 
action  or  proceeding  for  the  collection  of  a  debt  ends  with 
judgment  and  execution  ;  for  ordinarily  judgment  and  execu- 
tion enforce  the  collection  or  payment  of  the  money ;  but  if 
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they  do  not,  then  the  creditor  having  acquired  an  additional 
right,  or  a  specific  lien  on  the  concealed  property  of  his  debtor, 
can  commence  other  proceedings,  or  a  new  action  in  aid  of  his 
judgment  and  execution  to  recover  his  debt,  either  for  the 
purpose  of  discovering  any  concealed  property  or  removing 
any  fraudulent  obstruction  in  the  way  of  his  execution. 
Without  such  judgment  and  execution  he  has  no  new  or  other 
cause  of  action,  and  no  greater  or  better  right  to  the  property 
of  his  debtor,  or  the  proceeds  thereof,  than  any  other  creditor 
in  like  position. 

Now  in  these  actions  the  complaints  set  forth  an  indebted- 
ness, and  facte  to  show  that  Van  Collem  is  liable  with  the 
other  defendants,  and  claim  a  judgment  against  all  the  de- 
fendants for  the  debt.  The  facts  stated  appear  to  be  sufficient 
to  make  Van  Collem  so  liable.  The  complaints  do  therefore 
severally  contain  one  cause  of  action,  and  ask  for  the  ordinary 
judgment  or  remedy  for  the  recovery  of  money.  The  first 
ground  of  demurrer  is  not,  therefore,  well  taken. 

But  because  the  complaints  not  only  ask  for  judgment,  but 
ask  for  a  receiver,  an  injunction,  and  in  effect  to  set  aside  the 
fraudulent  judgment  confessed  to  Van  Collem,  remedies 
which  the  plaintiffs  are  clearly  not  entitled  to  before  they  have 
got  their  judgments ;  (Reubens  v.  Joel,  3  Kern.  488,)  does 
it  follow  that  they  contain  another  cause  of  action,  or  more 
than  one  cause  of  action  ?  Certainly  not ;  because  these 
remedies  are  asked  for  the  purpose  of  collecting  the  same  debt ; 
or  in  other  words,  as  means  to  redress  but  one  wrong,  and  the 
same  wrong.  After  judgment  and  execution  the  plaintiffe 
will  have  new  rights  ;  any  obstruction  of  which  may  call  for 
or  authorize  these  or  other  additional  remedies  for  the  collec- 
tion of  the  same  debt ;  and  although  for  the  collection  of  the 
same  debt,  they  may  be  in  a  new  or  another  action,  because 
the  same  wrong  is  not  to  be  redressed ;  but  the  plaintiffe  as 
judgment  and  execution  creditors,  are  deprived  of  newly 
acquired  rights. 

The  complaints  in  these  cases  contain  severally,  facts  suffi- 
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cient  to  constitute  one  good  cause  of  action  and  a  right  to  one 
remedy,  the  ordinary  one  of  a  judgment  against  all  the 
defendants.  All  you  can  say  about  the  other  matters  stated 
in  the  complaints  and  the  other  remedies  asked  for  is,  that 
the  plaintiffs  ask  for  more  than  they  are  now  entitled  to,  and 
have  unnecessarily  and  improperly  inserted  in  their  complaints 
various  matters  with  a  view  to  such  additional  premature  rem- 
edies. They  are  liable  to  have  these  unnecessary  and  improper 
matters  stricken  out  on  motion,  with  costs,  but  I  do  not  see 
that  under  the  code  they  can  suffer  any  other  penalty,  or  the 
defendants  have  any  other  remedy. 

If  there  is  in  these  complaints  more  than  one  cause  of 
action,  no  doubt  they  have  been  improperly  united ;  but  I 
have  endeavored  to  show  that  there  is  but  one  cause  of  action, 
and  the  second  cause  of  demurrer  is  not,  therefore,  well  taken. 

The  two  grounds  of  demurrer  are  inconsistent  with  each 
other.  If  the  facts  stated  in  the  complaints  constitute  two 
causes  of  action,  they  must  constitute  one. 

The  judgments  of  the  special  term,  for  the  plaintiffs,  on 
demurrer,  must  be  affirmed  with  costs. 

[Nbw  Tobk  General  Term,  October  4,  1868.  Dcwies,  Sutherland  and 
Ingraham,  Justices.] 


Whitney  and  wife  vs.  The  Mayor  &c.  of  the  City  of 
New  York,  and  others. 

A  court  of  equity  will  not  interfere  by  injunction  to  restrain  a  municipal  cor- 
poration from  passing  a  resolution  or  ordinance  giving  permission  to  a  rail 
road  corporation  to  run  steam  engines  on  particular  streets  or  avenues  of 
the  city ;  unless  in  a  case  where  it  appears  that  the  mere  voting  on,  and 
formal  passage  of,  such  resolution  or  ordinance,  would  instantly,  without  any 
action  or  attempt  to  enforce  any  right  or  privilege  under  it,  effect  an  irre- 
mediable private  injury. 
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RDER  to  show  cause  why  a  temporary  injunction  should 
not  be  continued. 


O.  C.  BroMon,  D.  Dudley  Field  and  Waldo  Hutchins,  for 
the  plaintiffs. 

0.  &  Conor,  Wm.  Curtis  Noyes}  C.  W.  Sand/ord  and  B. 
Bueteed,  for  the  defendants. 

Sutherland,  J.  The  plaintiffs,  on  their  verified  com- 
plaint, and  a  great  number  of  affidavits  in  behalf  of  them- 
selves and  others  similarly  situated,  ask  for  an  injunction  re- 
straining the  mayor,  aldermen  and  commonalty  of  the  city  of 
New  York,  from  granting  authority  or  permission  to  the  New 
York  and  Harlem  Bail  Road  Company,  or  to  any  other  com- 
pany or  person,  to  run  steam  engines  on  the  Fourth  avenue, 
or  on  the  track  of  the  said  company  below  or  south  of  Forty- 
second  street,  in  the  city  of  New  York ;  and  particularly  from 
passing  an  ordinance,  of  which  the  following  is  a  copy : 

"  Ordinance,  in  relation  to  the  use  of  steam  by  the  Har- 
lem and  New  Haven  Rail  Road  Companies  as  far  south  as  32d 
street,  and  repealing  the  resolution  approved  December  27th, 
1854. 

Be  it  ordained  by  the  mayor,  aldermen  and  commonalty  of 
the  city  of  New  York,  in  common  council  convened : 

Sec.  1.  The  New  York  and  Harlem  Bail  Boad  Company, 
and  the  New  York  and  New  Haven  Bail  Boad  Company,  are 
hereby  authorized,  empowered  and  permitted  to  use  steam  in 
the  drawing  of  their  passenger  and  freight  cars  on  tbe  track 
of  the  New  York  and  Harlem  Bail  Boad  Company  in  Fourth 
avenue,  to  and  from  the  northern  extremity  of  Manhattan  or 
New  York  Island,  to  the  southern  side  of  Thirty-second  street 

Sec.  2.  The  resolution  adopted  by  the  board  of  aldermen 
December  7th,  1854,  by  the  board  of  councilmen  December 
22d,  1854,  and  approved  by  the  mayor  December  27th,  1854, 
as  also  all  other  ordinances  and  resolutions,  or  parts  thereof, 
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bo  far  as  the  same  conflict  herewith,  including  the  resolution 
requiring  the  New  York  and  Harlem  Rail  Road  Company  to 
run  small  cars  to  Forty-second  street,  are  hereby  annulled  and 
repealed. 

Sec.  3.  This  ordinance  shall  take  effect  immediately." 
And  also  restraining  the  other  defendants,  the  New  York 
and  Harlem,  and  the  New  York  and  New  Haven  Bail  Road 
Companies  from  running  any  steam  engine  upon  the  track  of 
said  rail  road,  below  or  south  of  42d  street ;  where  the  loco- 
motives now  stop,  in  accordance  with  the  ordinance  of  1854. 
The  complaint  alleges  that  the  board  of  aldermen  have  al- 
ready passed  the  resolution  or  ordinance,  of  which  a  copy  is 
given  above ;  and  that  the  plaintiffs  are  informed  and  believe 
that  it  is  the  intention  of  a  majority  of  the  other  board  of  the 
common  council  to  pass  it,  and  of  the  company  to  immediately 
avail  themselves  of  it  The  intention  to  pass  the  ordinance 
is  not  denied  on  the  part  of  the  mayor  &c,  nor  is  there  $ny 
express  denial  on  the  part  of  the  rail  road  companies  that  they 
intend  to  avail  themselves  of  the  ordinance  when  passed.  The 
plaintiffs  reside  on  Murray  Hill,  (so  called,)  at  or  near  the 
corner  of  35th  street  and  4th  avenue.  It  is  not  alleged  or 
pretended  that  the  rail  road  companies  will  attempt  to  run 
their  locomotives  below  42d  street  unless  the  ordinance  is 
passed.  Should  the  ordinance  be  passed  and  the  rail  road 
companies  avail  themselves  of  it,  and  actually  run  their  loco- 
motives to  the  south  side  of  32d  street,  I  have  no  doubt  from 
the  complaint  and  other  papers  used  and  submitted  on  this 
motion,  that  such  actual  running  of  locomotives  south  of  42d 
street,  unless  authorized  by  the  ordinance  in  question,  or  other- 
wise legally  authorized,  would  be  a  nuisance  specially  inju- 
rious to  the  plaintiff  and  to  others  living  on  Murray  Hill,  from 
the  noise,  smoke,  gas,  annoyances  and  dangers  necessarily  in- 
cidental to  or  resulting  from  the  running  of  locomotives. 
Conceding  this,  it  is  not  necessary,  in  my  judgment,  to  state 
any  other  fact  in  the  case  to  dispose  of  the  motion. 
In  my  opinion,  neither  the  common  council  nor  either  branch 
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of  it  should  be  restrained  by  the  order  of  this  court  from  meet- 
ing, or  voting  on,  or  from  the  mere  passing  of  the  ordinance, 
whether,  if  passed,  it  would  or  would  not  authorize  the  rail- 
road companies  to  run  their  locomotives  south  of  42d  street 
The  mere  passage  of  the  ordinance  in  question,  though  it  re- 
peals the  ordinance  of  1854,  will  not  kindle  the  fires  to  set 
the  locomotives  in  motion,  and  thus  create  the  smoke,  gas, 
noise,  annoyances,  danger  and  injuries  necessarily  incidental 
to,  or  resulting  from,  the  use  of  locomotives  in  populous  cities ; 
and  which,  unless  authorized  by  ordinance  or  otherwise,  the 
plaintiffs  would  have  a  right  to  complain  of;  and  the  court  a 
right  to  prohibit  as  a  nuisance. 

Should  the  ordinance  be  passed  by  the  common  council  and 
approved  of  by  the  mayor,  the  rail  road  companies  must  un- 
dertake to  avail  themselves  of  the  repeal  of  the  ordinance  of 
1854,  and  of  the  authority  or  permission  granted,  or  purported 
to  be  granted,  by  the  ordinance  in  question ;  and  their  agents 
or  servants  must  actually  kindle  the  fires  and  set  the  locomo- 
tives in  motion  south  of  42d  street,  before  the  incidental  an- 
( noyances  and  injuries  complained  of  and  asked  to  be  prevented, 
can  take  place. 

In  my  opinion,  if  the  court  has  power,  at  the  instance  of  a 
private  citizen,  to  restrain  the  mere  act  of  voting  on  a  resolu- 
tion or  ordinance  proposed  in  either  board  of  the  common 
council,  or  to  restrain  its  mere  passage,  as  distinguished  from 
the  power  to  restrain  an  act  or  acts  intended  or  attempted  to 
be  done  and  justified  under  it  after  its  passage,  there  has  been 
no  sufficient  reason  shown  in  this  case  for  the  exercise  of  the 
power,  by  restraining  the  mere  passage  of  the  ordinance  in 
question. 

Indeed,  after  giving  this  question  of  the  propriety,  and  even 
the  question  of  the  power  of  the  courts  to  interfere  with  the 
common  council  before  the  passage  of  a  proposed  ordinance  or 
resolution ;  and  at  the  suit  of  a  private  citizen,  to  restrain  the 
members  of  the  common  council,  or  of  either  branch,  from 
meeting,  voting  on,  or  passing  such  proposed  resolution  or 
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ordinance,  the  most  critical  and  laborious  examination,  I  must 
Bay,  that  I  have  come  to  the  conclusion  that  the  courts  ought 
not  thus  to  interfere  in  any  case,  unless  in  a  case  where  it 
should  appear — and  I  have  not  been  able  to  conceive  of  atiy 
such  case— that  the  mere  voting  on,  and  formal  passage  of,  the 
proposed  resolution  or  ordinance  would  instantly,  without  any 
action  or  attempt  to  enforce  any  right  or  privilege  under  it, 
effect  an  irremediable  private  injury. 

On  this  question  I  do  not  see  any  reason  for  the  distinction 
taken  in  some  of  the  cases  between  legislative  acts  or  ordinances 
(so  called)  of  the  common  council,  and  resolutions  operating 
as  grants  of  privileges  or  property ;  or  fpr  the  distinction  taken 
in  other  cases  between  revocable  and  irrevocable  ordinances  or 
grants.  The  members  of  the  common  council  are  public  offi- 
cers, acting  as  such  under  a  delegation  of  limited  political 
power ;  and  the  mere  passage  of  an  ordinance  by  them,  grant- 
ing privileges  or  property  which  they  had  no  power  to  grant, 
could  not  effect  a  private  injury,  because  it  would  be  utterly 
void.  The  mere  passage  of  such  an  ordinance  might  be  a 
breach  of  a  public  trust,  for  which  the  people  of  the  state,  by 
their  attorney  general,  would  have  a  right  to  call  the  munici- 
pal body  to  account.  If  passed  through  bribery  and  corrup- 
tion the  individual  members  bribed  and  corrupted  might  be 
indicted  and  punished ;  whether  any  attempt  was  ever  made 
to  carry  the  ordinance  into  execution  or  not ;  or  whether  the 
subject  matter  of  the  ordinance  was  within  the  scope  of  the 
powers  of  the  common  council  or  not ;  or  whether  the  ordi- 
nance was  called  for  by  the  public  good  or  public  convenience 
or  not. 

In  this  case,  on  the  question  of  the  propriety  of  undertaking 
to  restrain  the  mere  voting  on  or  passage  of  the  ordinance  in  < 
question  by  the  common  council  or  the  board  of  councilmen, 
the  distinction  between  that  question  and  the  question  whether, 
when  passed,  the  ordinance  would  or  could  authorize  the  rail 
road  companies  to  drive  their  locomotives  down  to  32d  street 
to  the  injury  of  the  plaintiffs  or  others  similarly  situated,  must 
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be  carefully  taken  and  kept  in  view.  The  power  to  pass  an 
ordinance  is  one  thing ;  its  effect  when  passed  is  another  thing. 
The  right  to  vote  on  a  resolution  proposed  for  adoption  is  one 
thing ;  the  power  to  confer  the  privilege  or  to  authorize  the 
act  undertaken  to  be  conferred  or  authorized  is  another  thing. 
In  one  sense  the  legislature  has  power  to  pass  any  law,  consti- 
tutional or  unconstitutional  No  court  would  undertake  to 
restrain  the  passage  of  an  unconstitutional  law ;  but  all  action 
under  an  unconstitutional  law  would  be  restrained  by  the 
courts  in  many  cases;  and  in  restraining  such  action,  the 
courts  would  say,  in  another  sense,  that  the  legislature  had  no 
power  to  pass  the  law..  I  do  not  see  but  that  the  right  of  the 
common  council  to  meet,  vote  on,  and  formally  to  pass  reso- 
lutions should  be  as  free  from  the  restraint  of  the  courts,  at 
the  suit  of  a  private  citizen,  as  the  right  of  the  legislature  to 
pass  laws. 

It  appears  to  me  it  will  be  time  enough  for  the  courts  to 
interfere  and  adjudicate,  at  the  instance  of  a  private  citizen, 
upon  the  effect  or  legality  of  an  ordinance  of  the  common 
council,  after  its  passage,  and  when  some  one  evinces  at  least 
an  intention  to  avail  himself  of  it,  and  to  act,  or  to  enforce 
some  claim,  right  or  privilege  under  it  to  the  injury  of  the 
complainant  Courts  of  equity  have  power  to  restrain,  and 
will  in  many  cases  restrain  an  act  or  threatened  act,  but  after 
the  examination  which  I  have  given  the  case,  I  cannot  avoid 
expressing  the  opinion  that  the  circumstances  must  be  of  the 
most  extraordinary  character,  which  would  authorize  the  court 
to  consider  the  mere  saying  "  aye"  or  "  no,"  by  the  members 
of  either  branch  of  the  common  council,  on  a  proposition  or 
resolution  before  them,  as  an  act  to  be  restrained  by  the  court, 
in  the  exercise  of  its  ordinary  jurisdiction  and  discretion.  The 
complaint  in  this  case  alleges,  on  information  and  belief  mere- 
ly, without  stating  the  sources  of  the  information,  or  the 
grounds  of  the  belief,  (unless  alleged  as  an  inference  from  the 
other  facts  alleged  in  the  complaint,)  that  a  majority  of  each 
board  of  the  common  council  have  been  bribed,  either  by  one 
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of  the  rail  road  companies,  or  its  agents,  or  other  interested 
persons,  &c.  to  allow  the  said  rail  road  companies  to  run  steam 
engines  on  the  4th  avenue  to  32d  street,  and  to  vote  for  the 
ordinance  in  question.  The  charge  of  bribery  appears  to  have 
been  made  as  an  inference  merely  from  other  allegations  in  the 
complaint ;  and  in  any  view  I  think  it  was  too  loosely  made 
to  call  for  a  denial  of  its  truth  on  the  part  of  the  members  of 
the  common  council.  But  whether  this  charge  of  bribery  is 
true  or  false,  or  whatever  the  motive  of  the  members  of  either 
branch  of  the  common  council  in  voting  "  aye  "  or  voting  "  no" 
on  the  ordinance,  or  in  passing  it ;  as  the  mere  voting  on  it, 
or  passing  it,  for  the  reasons  above  stated,  is  not  an  act  to  be 
restrained  as  injurious  to  the  plaintiffs,  the  charge  of  bribery 
is  of  no  consequence,  to  the  question  of  restraining  the  mere 
passage  of  the  ordinance. 

Should  the  ordinance  pass,  and  the  rail  road  companies  un- 
dertake to  avail  themselves  of  it,  on  an  application  by  the 
plaintiffs  or  others  similarly  situated  for  an  injunction  restrain- 
ing the  use  of  locomotives  below  42d  street,  the  question  of 
the  power  of  the  mayor,  aldermen,  &c.  to  authorize  such  use  to 
the  special  injury  of  the  plaintiffs  and  others  residing  on  Mur- 
ray Hill,  so  eloquently  and  ably  argued  before  me,  would  have 
to  be  considered  and  passed  upon.  But  if  the  view  above 
taken  of  this  case  is  correct,  the  question  whether  the  ordinance 
will,  if  passed,  authorize  the  rail  road  companies  to  run  their 
locomotives  down  to  the  south  side  of  32d  street  is  not  before 
me,  and  any  opinion  expressed  now  on  that  point  would  be 
outside  of  the  case.  Without  expressing,  therefore,  any  opin- 
ion on  that  question,  the  motion  for  an  injunction  restraining 
the  passage  of  the  ordinance  must  be  denied,  on  the  ground 
that  the  mere  passage  of  the  ordinance  will  not  and  cannot 
produce  any  injury  to  the  plaintiffs ;  and  the  other  part  of  the 
relief  asked  for  I  consider  prematurely  asked  for  ;  and  there- 
fore pass  no  opinion  as  to  the  plaintiffs'  right  to  it  at  the 
proper  time. 
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The  temporary  injunction  order  made  in  this  case  must  be 
vacated,  and  the  order  to  show  cause  discharged,  with  $10 
costs. 

[Nbw  Tobk  Special  Tbbm,  October  28, 1868.    Sutherland,  Justice.] 


The  People  op  the  State  of  New  York  and  James  B. 
Taylor  and  Owen  W.  Brennan  vs.  The  Mayor  &o.  of 
the  City  of  New  York,  and  others. 

In  an  action,  under  the  code,  to  recover  the  possession  of  real  estate,  it  Is 
only  necessary  for  the  plaintiff  to  allege,  in  his  complaint,  that  he  is 
seised  or  possessed  of  some  certain  estate  or  interest  in  the  premises,  and 
entitled  to  the  possession  of  the  same ;  and  that  the  defendant  unlawfully 
withholds  from  him  the  possession  thereof. 

What  are  good  causes  of  demurrer  to  a  complaint,  for  want  of  form. 

Where  it  appears  from  the  complaint,  in  an  action  against  a  municipal  corpo- 
ration and  others,  to  recover  the  possession  of  real  estate,  that  the  prem- 
ises are  actually  occupied  by  the  tenants  of  the  corporation,  the  com- 
plaint shows  that  the  plaintifls  have  no  right  to  make  the  corporation  a  de- 
fendant 

The  rule  of  the  revised  statutes,  that  in  such  a  case  the  tenants  in  the  actual 
occupation  shall  alone  be  made  defendants,  has  not  been  altered  by  the 
code. 

Neither  the  common  law  rule,  nor  the  statute  making  conveyances  of  land 
held  adversely  void  as  to  the  party  in  possession,  applies  to  conveyances  by 
the  people  of  the  state,  or  by  public  officers  duly  authorised. 

Such  conveyances  are  not  within  the  reason  of  the  common  law  rule,  or  of 
the  statute ;  and  strictly  there  can  be  no  adverse  possession,  as  against  the 
people.    The  people  cannot  be  disseised. 

A  lease  of  lands,  from  the  people  to  individuals,  is  valid,  and  gives  to  the 
lessees  a  right  of  entry,  although  the  premises  are,  at  the  time,  actually 
held  and  occupied  under  a  title  hostile  to  the  title  of  the  state.  And  hav- 
ing the  right  of  entry,  the  lessees  can  bring  their  action  to  recover  the  pos- 
session, and  the  rents  and  profits  since  the  execution  of  the  lease,  as  dam- 
ages, &d 

A  joint  demurrer  to  a  complaint,  by  several  defendants,  will  be  overruled  if 
the  complaint  shows  a  cause  of  action  by  the  plaintifis,  or  a  portion  of  them, 
against  some  of  the  defendants. 


NEW  YORK— OCTOBER,  1858.  241 

The  People  v.  The  Mayor  &c.  of  New  York. 

DEMUKRER  to  complaint.  The  complaint,  as  amended 
alleged  that  the  people  of  the  state  of  New  York  are 
now,  and  have  been  for  many  years  past,  owners  in  fee  of  cer- 
tain premises  situate  in  the  city  of  New  York,  and  lying  on 
the  westerly  side  of  West  street,  and  north  of  a  parallel  line 
of  the  southerly  line  of  Dey  street  and  south  of  the  northerly 
line  of  Yesey  street,  in  the  third  ward  of  the  said  city,  and 
which  premises  are  about  480  feet  on  West  street  and 
extend  westerly  about  440  feet,  and  are  legally  entitled  to  the 
rents,  issues  and  profits  thereof,  up  to  the  first  of  May,  and 
to  the  possession  thereof,  since,  unless  a  certain  lease  thereof 
to  the  plaintiffs,  James  B.  Taylor  and  Owen  W.  Brennan, 
thereinafter  more  particularly  referred  to,  be  held  valid.  That 
being  so  possessed  thereof,  the  defendants,  the  mayor,  alder- 
men and  commonalty  of  the  city  of  New  York,  have  taken  pos- 
session thereof,  and  through  their  agents  have  rented  the  same, 
or  the  greater  portion  thereof,  for  market  and  other  purposes, 
to  the  other  defendants  in  this  action,  and  unless  said  lease 
be  held  valid,  withhold  from  the  said  plaintiffs,  the  people  of 
the  state  of  New  York,  the  possession  thereof.  That  being 
such  owners  of  said  premises,  as  aforesaid,  the  commissioners 
of  the  land  office,  on  behalf  of  the  people  of  said  state,  and 
under  and  by  virtue  of  the  authority  by  law  vested  in  them 
of  the  general  care  and  superintendence  of  all  lands  belong- 
ing to  the  state,  the  superintendence  of  which  is  not  vested  in 
some  other  office  or  board,  did  duly  make,  execute  and  deliver 
to  James  B.  Taylor  and  Owen  W.  Brennan,  the  plaintiffs,  a 
lease  of  the  premises  for  the  term  of  one  year  from  the  24th 
day  of  April,  1858,  at  the  yearly  rent  of  $6000,  payable 
quarterly  in  advance,  and  that  under  said  lease,  if  the  same 
be  held  valid,  the  plaintiffs,  Taylor  and  Brennan,  became 
lawfully  possessed  of  said  premises  on  the  1st  day  of  May, 
1858.  That  the  plaintiffs,  Taylor  and  Brennan,  at  the  time 
of  the  execution  and  delivery  of  said  lease,  paid  into  the  treas- 
ury of  said  state,  the  sum  of  $1250,  being  the  rent  of  said  prem- 
ises for  the  first  three  months  of  the  term  of  said  lease,  and  took 
Vol,  XXVIII.  16 
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a  receipt  therefor.  The  said  plaintiffs,  Taylor  and  Brennan, 
further  alleged,  that  being  so  possessed  of  said  premises,  the 
mayor,  aldermen  and  commonalty  of  the  city  of  New  York, 
claiming  to  own  said  premises,  had  taken  possession  thereof 
as  aforesaid,  and  through  their  agents  had  rented  the  same  to 
the  other  defendants  herein,  who  wrongfully  withhold  from 
said  plaintiffs,  Taylor  and  Brennan,  the  possession  of  aid 
premises.  That  said  Taylor  and  Brennan  are  legally  enti- 
tled to  the  possession  of  said  premises,  under  and  by  virtue 
of  said  lease  as  aforesaid,  and  to  the  rents,  issues  and  profits 
thereof  since  the  1st  day  of  May,  1858.  That  the  part* 
now  in  actual  possession  of  said  premises,  claim  to  hold  * 
lessees  or  by  permits  from  the  mayor,  aldermen  and  common- 
alty of  the  city  of  New  York,  and  had  been  directed  by  tie 
agents  of  said  city,  or  those  pretending  to  act  as  such  agents 
not  to  deliver  possession  thereof  to  said  plaintiffs,  or  to  paj  to 
them  the  rents  thereof,  but  to  pay  the  same  to  the  agents  tf 
said  city  or  to  those  who  claim  to  act  as  such,  and  to  be  duly 
authorized  to  receive  them.  That  said  tenants  refuse  to  ack- 
nowledge the  right  of  the  plaintiffs,  or  to  pay  them  the  rent 
thereof,  but  pay  the  rent  of  said  premises  to  persons  who  ai^ 
or  claim  to  act  as  the  agents  of  said  city  to  receive  the  sanfc 
That  but  a  small  portion  of  the  rents  so  collected  have  tea 
heretofore  paid  into  the  city  treasury,  and  the  same  or  a  great- 
er portion  thereof  have  been  and  will  hereafter  be  lost  to  tfc 
parties  entitled  thereto  by  reason  of  the  loose,  careless,  un- 
authorized and  improvident  manner  in  which  said  rents  ha* 
been  collected  and  paid  over ;  and  that  the  persons  so  acting 
or  professing  to  act  for  the  city  in  the  collection  of  said  rente 
are  for  the  most  part  pecuniarily  irresponsible,  and  some  « 
them  not  duly  authorized  by  the  city  to  act,  and  the  pi***" 
tiffs  are  apprehensive  that  unless  they  are  restrained  by  "* 
order  of  this  court  from  the  further  collection  of  said  tG&i 
the  same  will  be  lost  by  the  city  and  by  the  plaintiffs,  *k° 
claim  to  be  legally  entitled  thereto.  That  the  occupants  rf 
the  said  premises  pay  and  for  several  years  last  paat  h*6 
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paid  in  the  aggregate  for  the  use  thereof  more  than  the  sum 
of  $40,000  annually.  That  such  rents  are  paid  by  the  re- 
spective occupants  of  said  premises  weekly.  That  it  would 
be  the  duty  of  the  collector  of  the  city  revenue  to  collect 
and  receive  such  rents  if  the  same  really  belonged  to  the  city ; 
that  he  does  not  collect  the  same,  but  the  said  rents  are  col- 
lected and  received  by  a  person  or  persons  acting  or  pretend- 
ing to  act  as  collector  or  collectors  of  the  market  revenue. 
That  the  plaintiffs  were  also  informed  by  Azariah  C.  Flagg, 
comptroller  of  the  city  of  New  York,  that  the  city  had  re- 
ceived but  a  very  small  portion,  if  any,  of  the  money  collected 
for  the  aforesaid  rents ;  and  the  said  Flagg  had  also  informed 
the  plaintiffs  that  inasmuch  as  he  has  been  advised  and  be- 
lieves that  the  said  premises  belong  to  the  state,  and  therefore 
that  the  city  has  no  legal  right  to  collect  and  enforce  the  pay- 
ment of  the  same,  he  has  refrained  from  attempting  so  to  do,  and 
from  exercising  that  control  over  it  which  as  comptroller  it  would 
be  his  duty  to  do  in  case  the  same  belonged  to  the  city ;  that 
many  of  the  defendants  are  persons  of  little  if  any,  pecun- 
iary means,  several  of  whom  reside  out  of  this  state.  That 
said  defendants  pay  their  rent  weekly  in  advance,  and  that  it 
is  essential  to  the  security  of  those  entitled  to  collect  and  re- 
ceive the  said  rents,  that  the  same  should  be  so  paid,  and  if 
the  same  should  not  be  so  collected  weekly,  the  same  will  be 
in  danger  of  being  wholly  lost  to  the  plaintiffs,  inasmuch  as 
most  of  the  defendants  are  destitute  of  sufficient  tangible 
property  to  pay  the  said  rent  if  the  same  should  remain  in 
arrear  for  any  considerable  time ;  that  the  said  Flagg  has 
several  times  stated  to  persons  who  have  seen  him  on  behalf 
of  the  plaintiffs,  that  in  his  opinion  a  receiver  ought  to  be  ap- 
pointed to  collect  and  receive  the  aforesaid  rents ;  that  the  same 
may  be  preserved  during  this  litigation,  to  be  paid  over  to  the 
party  who  may,  at  the  termination  thereof,  be  adjudged  enti- 
tled thereto ;  and  in  order  to  prevent  the  same  from  going 
into  the  hands  of  parties  many  of  whom  are  irresponsible  and 
have  no  right  thereto,  whether  the  said  property  belongs  to  the 
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city  or  the  state.  The  plaintiffs  demanded  judgment  again* 
the  defendants  and  each  of  them  in  fevor  of  the  plaintiffs  or 
such  of  them  as  the  court  should  adjudge  entitled  thereto, 
and  that  the  rights  of  the  several  plaintiffs  as  between  them- 
selves and  against  the  defendants  and  each  of  them  might  b 
declared  and  adjudged,  and  that  the  defendants  might  be 
adjudged  to  render  possession  of  said  premises  to  the  pkm- 
tiffs,  or  to  such  of  them  as  should  be  declared  entitled  thereto; 
and  to  pay  to  them  jointly  or  severally  the  sum  of  $100,000 
damages  for  the  rents,  issues  and  profits  of  said  prawn 
whilst  the  same  have  been  unlawfully  withheld  from  the  plain- 
tiffs.   And  an  injunction  and  a  receiver  were  asked  for. 

The  objections  taken  to  the  complaint,  by  the  demon*,  «* 
stated  in  the  opinion  of  the  court. 

W.  Hutchins  and  E.  W.  Stoughton,  for  the  plaintiff*. 

Charles  O 'Conor,  Wm.  0.  Noyes  and  Richard  BuM 
for  the  defendants. 

Sutherland,  J.  Before  the  code,  when  actions  had  nanw, 
this  action  would  have  been  called  an  action  of  ejectment  to 
recover  the  possession  of  certain  real  estate  in  the  city  of  Net 
York.  The  corporation  of  the  city  of  New  York,  and  abort 
one  hundred  and  sixty  of  the  other  defendants  Jointly  demtff 
to  the  complaint,  on  the  following  grounds  :  First*  TW 
it  does  not  contain  facts  sufficient  to  constitute  a  cause  of 
action.  Second.  That  three  separate  and  distinct  causa  of 
action  are  improperly  joined,  to  wit :  (1.)  A  cause  of  actk» 
by  the  people  for  improvident  and  unlawful  management  of 
property  by  the  city  corporation.  (2.)  An  ejectment  by  & 
people,  with  a  claim  for  damage.  (3.)  A  like  claim  by  Tay- 
lor and  Brennan.  Thirdly.  That  said  three  causes  of  action 
are  not  separately  stated.  Fourthly.  That  there  is  a  defect 
of  parties  plaintiffs,  by  the  improper  joinder  of  Taylor  aaa 
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Brennan  as  plaintiffs,  with  the  people,  who  being  claimants 
adverse  to  the  people,  should  be  defendants., 

The  defendants,  William  H.  Taylor,  and  a  few  others,  sep- 
arately demur  to  the  complaint  on  the  following  grounds : 
First.  That  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action  on  behalf  of  the  people.  Sec- 
ondly. That  there  is  a  defect  of  parties  by  the  improper  join- 
der of  Taylor  and  Brennan  with  the  people. 

As  was  pertinently  said  on  the  argument,  "the  complaint  is 
essentially  a  pleading  under  the  code ;  it  is  without  form," 
Two  sets  of  plaintiffs  by  different  attorneys,  the  people  of  the 
state,  by  Lyman  Tremain,  their  attorney  general,  and  Taylor 
and  Brennan,  by  Slosson  and  Hutchins,  their  attorneys,  come 
into  court,  and  in  the  same  complaint  say,  that  the  defend- 
ants unlawfully  withhold  the  possession  of  certain  premises 
in  the  city  of  New  York,  either  from  the  people,  or  from 
Taylor  and  Brennan ;  and  with  other  relief  asked  for,  ask 
that  the  defendants  "may  be  adjudged  to  render  possession 
of  the  said  premises  to  the  plaintiffs,  or  to  such  of  them  as 
shall  be  declared  entitled  thereto;  and  to  pay  to  them  jointly 
or  severally  the  sum  of  one  hundred  thousand  dollars  for  the 
rents,  issues,  and  profits  of  said  premises  whilst  the  same  have 
been  unlawfully  withheld  from  the  said  plaintiffs/' 

The  facts  stated  in  the  complaint  to  show  a  right  to  the 
possession,  or  a  right  of  entry,  in  either  the  people,  or  in  Tay- 
lor and  Brennan ;  and  to  a  judgment  that  either  the  people 
of  the  state,  or  Taylor  and  Brennan,  recover  the  possession, 
with  damages  for  the  rents,  and  profits,  &c,  are  substantially 
as  follows :  That  the  people  of  the  state  are  now,  and  have 
been  for  many  years,  owners  in  fee  of  the  premises,  and  are 
legally  entitled  to  the  rents,  issues,  and  profits  thereof  since, 
unless  a  certain  lease  thereof  to  Taylor  and  Brennan  (after- 
wards particularly  described  in  the  complaint,  and  a  copy  of 
which  is  annexed  thereto)  be  held  valid.  That  the  mayor, 
aldermen-  &a  of  the  city  of  New  York,  have  taken  possession 
of  the  premises,  and  through  their  agents  rented  the  same,  or 
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the  greater  portion  thereof,  for  market  and  other  purposes,  to 
the  other  defendants  in  the  action ;  and  unless  said  lease  be 
held  valid,  withhold  from  the  plaintiffe,  the  people  of  the 
state,  the  possession  thereof  to  their  great  damage  and  injury. 
That  the  commissioners  of  the  land  office,  on  behalf  of  the 
people  of  the  state,  by  virtue  of  the  authority  vested  in  them 
by  law,  executed  and  delivered  to  Taylor  and  Brennan  a  lease 
of  the  premises  for  one  year  from  the  24th  day  of  April,  1858, 
at  the  yearly  rent  of  five  thousand  dollars,  payable  quarterly 
in  advance.  That  under  said  lease,  if  the  same  be  held  valid, 
Taylor  and  Brennan  became  lawfully  possessed  of  the  prem- 
ises on  the  first  day  of  May  preceding  the  commencement  of 
the  action  (May,  1858.)  That  Taylor  and  Brennan  being  so 
possessed  of  the  premises,  the  mayor  &c,  claiming  to  own  said 
premises,  have  taken  possession  thereof  as  aforesaid,  and 
through  their  agents  have  rented  the  same  to  the  other  de- 
fendants, who  wrongfully  withhold  from  Taylor  and  Brennan 
the  possession  of  the  premises,  to  their  great  damage  and 
injury.  That  Taylor  and  Brennan  are  legally  entitled  to  the 
possession  of  said  premises  under  the  lease,  and  to  the  rents 
and  profits  thereof  since  the  first  day  of  May,  1858.  That 
the  parties  now  in  the  actual  possession  of  the  premises  claim 
to  hold  as  lessees,  or  by  permits  of  the  mayor  &c,  and  have 
been  directed  by  the  agents  of  the  city  not  to  deliver  possess- 
ion thereof  to  the  said  plaintiffs,  or  to  pay  to  them  the  rents 
thereof,  but  to  pay  the  same  to  the  agents  of  the  city.  That 
the  tenants  refuse  to  acknowledge  the  right  of  the  plaintifb, 
or  to  pay  them  the  rent,  but  pay  the  rent  to  those  who  act  or 
claim  to  act  as  the  agents  of  the  city  to  receive  the  same. 
That  the  occupants  of  the  premises  pay,  and  for  several  years 
preceding  the  commencement  of  the  action,  had  paid  in  the 
aggregate,  for  the  use  of  the  premises,  the  sum  of  forty  thou- 
sand dollars  annually.  These  appear  to  be  all  the  allegations 
in  the  complaint,  bearing  on  the  question  of  the  right  of  pos- 
session, or  to  damage  for  the  withholding  the  possession,  or 
the  rents,  issues  and  profits.    There  are  other  allegations  in 
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the  complaint,  as  to  the  loose  and  improvident  manner  in 
which  the  rents  of  the  premises  had  been  collected  and  paid 
orer ;  the  pecuniary  irresponsibility  and  want  of  authority  of 
pereons  professing  to  act  for  the  city,  in  the  collection  of  the 
rents ;  the  danger  that  the  rents  will  be  lost  by  the  city,  and 
by  the  plaintiffs ;  the  duty  of  Mr.  Flagg,  the  city  comptroller, 
to  collect  the  rents  if  they  belonged  to  the  city ;  and  his 
refraining  from  collecting  the  same,  because  he  believed  that 
the  premises  belonged  to  the  state,  and  that  the  city  had  no 
legal  right  to  such  rent ;  the  non-residence  and  want  of  pecun- 
iary means  of  many  of  the  defendants,  &c. ;  but  these  last 
allegations  appear  to  have  been  made  for  the  purpose  of 
obtaining  the  temporary  injunction,  restraining  the  city  cor- 
poration from  collecting  the  rents,  and  the  receiver  to  take 
charge  of  the  premises,  and  collect  the  rents,  and  the  general 
relief  asked  for  in  the  complaint. 

From  the  wreck  of  forms  effected  by  the  code,  and  the  alter- 
nating cases,  strange  mixture  of  allegations  of  fiction  and  of 
feet,  alternative  judgment  and  confused  union  of  legal  and 
equitable  relief  presented  and  asked  for  by  the  two  sets  of 
plaintiflfe  in  this  complaint,  I  have  diligently  and  patiently 
tried  to  pick  out  one  good  cause  of  action,  either  in  behalf  of 
the  people,  or  of  Taylor  and  Brennan,  against  either  the  city 
corporation,  or  the  tenants,  alleged  by  the  complaint  to  be  in 
the  actual  occupation  of  the  premises.  I  say  allegations  of 
fiction  and  of  fact  in  the  complaint,  for  it  is  evident  that  the 
allegation  of  actual  possession  by  the  people  of  the  state,  and 
by  Taylor  and  Brennan,  and  <?f  actual  ouster  by  the  mayor 
&c,  actually  or  inferentially  alleged  in  the  complaint,  were  in- 
serted therein,  under  the  mistaken  impression  countenanced 
by  a  few  reported  cases  since  the  code,  that  the  fictitious  (in 
most  cases)  allegations  of  actual  possession  by  the  plaintiff  on 
a  certain  day,  and  of  entry  and  ouster  thereafter  by  the  de- 
fendant, retained  by  the  revised  statutes  out  of  the  old  fictions 
of  the  action  of  ejectment,  had  also  been  preserved  by  the  code, 
(See  Ensign  v.  Sherman,  13  How.  Pr.  B.  35 ;  Warner  v 
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NeUigar,  12  id.  402.)  But  the  first  of  these  cases  was  reversed 
by  the  general  term  in  the  second  district,  (14  How.  439 ;) 
and  I  suppose  it. may  be  said  to  be  pretty  well  settled  now, 
that  in  an  action  to  recover  the  possession  of  real  estate  under 
the  code,  it  is  only  necessary  for  the  plaintiff  to  allege  in  his 
complaint,  that  he  is  seised  or  possessed  of  some  certain  estate 
or  interest  in  the  premises,  and  entitled  to  the  possession  of 
the  same ;  and  that  the  defendant  unlawfully  withholds  from 
him  the  possession  thereof.  (  Walter  v.  Lockwood,  (23  Barb. 
228.  Sanders  v.  Leavy,  16  How.  312.)  It  is  not  good  cause 
of  demurrer  that  there  are  too  many  plaintiffs  or  too  many 
defendants.  (Peabody  v.  Washington  Co.  Ins.  Co.,  20  Barb. 
340 ;  12  How.  134.  1  Abbott,  82.  Code,  §  144.)  Nor  is  it 
good  cause  of  demurrer,  that  the  plaintiff  asks  in  his  com- 
plaint, for  more  than  it  shows  he  is  entitled  to ;  for  relief  that 
he  is  not  entitled  to ;  or  for  further  relief  than  he  is  entitled 
to.  Nor  is  the  insertion  in  the  complaint  of  redundant,  or 
impertinent  matter,  or  of  irrelevant  or  unmeaning  verbiage, 
cause  of  demurrer.  If  I  understand  the  code,  and  the  tenor 
and  spirit  of  the  decisions  under  the  code,  the  plaintiff  may 
present  in  his  complaint  a  mass  of  heterogeneous  facts,  and  a 
volume  of  unmeaning  words,  and  any  number  of  prayers  for 
the  most  various  and  inconsistent  relief;  and  none  of  these 
defects  can  be  reached  by  demurrer,  provided  the  complaint 
contains,  no  matter  in  what  state  of  disorganization,  the  ele- 
mentary constituents  of  a  good  cause  of  action.  (  Watson  v. 
Husson,  1  Drier,  242.  Smith  v.  Greenin,  2  Sand/.  702. 
Richards  v.  Edick,  17  Barb.  260.  Hammond  v.  Hudson 
River  Iron  and  M.  Co.,  20  Barb,  386 ;  11  How.  Pr.  B.  218.) 
On  demurrer  to  such  a  complaint,  on  the  ground  that  it  con- 
tains no  cause  of  action,  it  is  the  duty  of  the  court  to  uncover 
the  mass  of  heterogeneous  facts,  and  to  sort  out  and  arrange 
them ;  and  if  it  is  found  that  any  lot  or  parcel  of  them,  when 
arranged  and  placed  together,  will  stand  alone  as  a  cause  of 
action,  it  is  the  duty  of  the  court  to  overrule  the  demurrer. 
I.  do  not  think  the  theory  of  the  complaint  in  this  case  is 
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more  than  one  cause  of  action.  That  cause  of  action  is  to  re- 
cover the  possession  of  the  premises,  and  the  rents  and  profits, 
as  damages  for  the  withholding  the  same.  The  plaintiffs  are 
evidently  in  doubt  which  of  them  has  the  right  to  the  possession, 
and  to  such  damages ;  but  I  do  not  think  that  the  theory  of 
their  complaint  is  that  if  it  should  turn  out  that  Taylor  and 
Brennan  were  entitled  to  recover  the  possession,  and  damages 
for  the  rents  and  profits  of  the  same,  since  the  execution  of 
the  lease  to  them,  the  people  of  the  state  also  claim,  and  will 
be  entitled  to  recover  in  this  action  damages  for  the  rents  and 
profits  prior  to  the  execution  of  the  lease  to  Taylor  and  Bren- 
nan. Such  claim,  on  the  part  of  Taylor  and  Brennan  for  the 
possession  and  damages  for  the  rents  and  profits,  since  the 
-accruing  of  their  right  of  entry ;  and  on  the  part  of  the  people 
of  the  state  against  either  the  city  corporation,  or  the  tenants 
in  possession,  or  jointly  against  both,  for  damages  for  the  rents 
and  profits,  prior  to  the  accruing  of  Taylor  and  Brennan's  title, 
could  not  be  united  in  the  same  action  before  the  code ;  and 
it  would  appear  that  they  cannot  be  since  the  code.  (Leland 
v.  Tousey,  6  HiU9  328.  Ainslie  v.  The  Mayor  &c,  1  Barb. 
169.  Tompkins  v.  White,  8  How.  Pr.  JR.  520.  Van  Home 
v.  JSverson,  13  Barb.  531.) 

It  would  appear  from  the  complaint,  that  because  §  167  of 
the  code  in  speaking  of  causes  of  action  which  might  be  joined, 
specifies  claims  to  recover  real  property,  "  with  or  without 
damages  for  the  withholding  thereof,  and  the  rents  and  profits 
of  the  same"  the  plaintiffs  supposed,  that  either  the  people, 
or  Taylor  and  Brennan  could  recover  in  this  action,  with  the 
possession  of  the  premises,  the  specific  rents  paid  or  payable 
by  the  tenants  in  possession  to  the  city  corporation  as  their 
landlord — in  other  words,  that  by  the  code,  while  the  action 
for  the  possession  proceeded  on  the  idea  that  the  defendant 
waa  a  trespasser,  the  claims  for  the  rents  &a,  in  the  same 
cause  of  action,  could  proceed  on  the  idea  that  he  was  a  tenant 
of  the  plaintiff;  and  that  thus  the  defendant  could  be  treated 
as  both  a  tenant  and  a  trespasser  in  stating  the  same  cause  of 
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action.  From  this  idea  probably  proceeded  the  plaintiffs'  alle- 
gations in  the  complaint,  going  to  show  that  there  was  danger 
of  the  rents  being  lost ;  of  improvident  and  careless  manage- 
ment in  the  collection  of  the  rents ;  of  doubts  of  Mr.  Flagg  as 
to  the  title,  &c. ;  and  the  prayer  for  an  injunction,  and  a 
receiver,  which  have  added  so  much  to  the  confusion  of  the 
complaint 

But  I  suppose  the  code  cannot  justly  be  charged  with  the 
absurdity  the  complaint  would  appear  to  assume ;  I  suppose 
that  in  an  action  under  the  code  to  recover  the  possession  of 
real  estate,  the  further  claim  and  proceeding  allowed  in  ti* 
action  to  recover  the  rents  and  profits,  &a  are  also  allowed 
against  the  defendant  as  a  trespasser ;  in  other  words,  that 
they  are  allowed  as  a  substitute  for  the  action  of  trespass,  and 
the  suggestion  on  the  record,  for  the  mesne  profits,  before  tie 
code.  (Tompkins  v.  White,  supra.)  In  such  action  for  the 
possession,  or  in  a  separate  and  independent  action  for  the 
mesne  profits,  against  the  landlord  or  tenant,  or  both  jointly, 
which  probably  could  be  brought  now  as  well  as  before  the 
code,  (see  case  in  6  SHI,  supra,)  the  plaintiff  would  be  enfr 
tied  to  recover  as  damages  what  he  could  prove  the  premise 
were  reasonably  worth  annually ;  and  not,  as  a  matter  of 
course,  the  specific  amount  of  annual  rent  which  the  tenant 
had  paid  or  agreed  to  pay,  or  the  landlord  had  received,  or 
agreed  to  receive.  Upon  the  whole,  although  I  at  first  thought 
the  complaint  in  this  case  was  intended  to  contain  a  separate 
and  independent  cause  of  action  on  the  part  of  the  people  fa 
the  rents  and  profits,  prior  to  the  execution  of  the  lease  te 
Taylor  and  JBrennan ;  yet  upon  further  examination,  I  thb* 
it  was  not  intended  to  contain  any  claim  for  rents,  and  profit 
and  damages,  for  withholding  the  possession,  or  otherwise,  ex- 
cept as  incident  to  the  claim  and  right  to  recover  the  posses- 
ion. There  is,  therefore,  not  more  than  one  cause  of  *£*** 
in  this  complaint. 

Are  the  facts  in  the  complaint  sufficient  to  constitute  0* 
cause  of  action  by  either  the  people  of  the  state  or  by  Tap 
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lor  and  Brennan,  against  either  the  city  corporation,  or  the 
other  defendants,  the  tenants  in  the  actual  occupation  of  the 
premises,  for  the  recovery  of  the  same,  with  or  without  dam- 
ages, for  the  withholding  thereof?  This  is  the  question ;  and 
I  think  the  only  question  on  these  demurrers. 

It  is  very  clear  that  there  is  no  cause  of  action  by  either  the 
people,  or  by  Taylor  and  Brennan,  against  the  city  corporation, 
for  withholding  the  premises  &c,  stated  in  the  complaint. 
The  complaint  shows,  that  the  corporation  does  not  withhold 
the  possession  of  the  premises ;  but  that  the  tenants  in  the 
actual  occupation,  the  other  defendants,  do.  The  complaint 
showing  that  the  premises  in  question  were  actually  occupied 
by  the  tenants  of  the  city  corporation,  it  shows  that  the  plain- 
tiffs had  no  right  to  make  the  city  corporation  a  defendant  in 
an  action  to  recover  the  possession  of  the  same.  The  rule  of 
the  revised  statutes,  that  in  such  a  case  the  tenants  in  the 
actual  occupation  should  alone  be  made  defendants,  has  not 
been  altered  by  the  coda  (Ghamplain  and  St.  Lawrence  B.  B. 
Oo.  v.  Valentine,  19  Barb.  484,  493.  Van  Some  v.  Everson, 
13  id.  526.  Fosgate  v.  Herkimer  Mann/.  Co.,  9  id.  287.  Van 
SantvoorcFs  Pf.  2d  ed.  176,  7,  8,  n.  1.  Shaver  v.  McQraw, 
12  Wend.  558.  Putnam  v.  Van  Buren,  7  How.  Pr.  B.  31.) 
Had  the  city  corporation  demurred  separately  in  this  case,  on 
the  ground  that  there  was  no  cause  of  action  stated  in  the 
complaint  against  it,  I  should  have  sustained  the  demurrer ; 
but  the  demurrer  being  a  joint  demurrer  by  the  corporation 
and  most  of  the  other  defendants,  the  demurrer  must  be  over- 
ruled, if  the  complaint  shows  a  cause  of  action  by  the  people, 
or  by  Taylor  and  Brennan,  against  such  other  defendants. 
{EldHdge  v.  Bell,  12  How.  549.  Philips  v.  Hagadon,  Id.  17. 
Brownson  v.  Gifford,  8.  id.  392.  Van  SantvoorcFs  PL  671.) 
We  have  arrived,  then,  at  this  question  on  these  demurrers : 
does  the  complaint  show  a  cause  of  action  by  either  the  people 
of  the  state,  or  Taylor  and  Brennan,  against  the  defendants, 
who  are  alleged  to  be  in  the  actual  occupation  of  the  premises 
as  tenants  of  the  city  corporation  ?  On  the  theory  which  evi- 
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dently  dictated  the  complaint,  I  think  it  does  not.  It  is  evi- 
dent that  the  complaint  assumes  that  the  rule  that  a  conveyance 
of  lands  held  adversely  is  void,  and  gives  no  right  of  entry  to 
the  grantee,  applies  to  conveyances  by  the  people  of  the  state. 
Hence,  the  two  sets  of  plaintiffs,  the  alternative  prayer  for 
judgment,  and  some  of  the  other  peculiarities  of  this  com- 
plaint The  complaint  was  evidently  intended  to  meet  the 
plea  of  adverse  possession  at  the  time  of  the  execution  of  the 
lease  to  Taylor  and  Brennan,  which  it  was  supposed  the  de- 
fendants could  or  might  set  up.  This,  by  the  revised  statutes, 
could  be  done  by  naming  the  grantor  and  grantee  as  plaintiffe, 
in  different  counts.  (My  v.  Battantifie,  7  Wend.  470.)  But 
I  suppose  that  this  privilege  of  fiction  has  fallen  before  the 
realities  of  the  code,  and  that  now  by  the  code  the  action  must 
be  brought  in  the  name  of  the  real  party  in  interest  (§  111.) 
The  code  supposes  that  the  plaintiff  knows  both  the  law  and 
the  facts  of  his  case,  so  as  to  verify  it  by  his  oath ;  and.  does 
not  permit  him  to  speculate,  by  stating  the  case,  or  his  case, 
in  different  ways  in  different  counts ;  and  I  do  not  think  it 
intended  to  make  an  action  for  the  recovery  of  real  property 
an  exception. 

If  it  were  the  law,  as  the  plaintiffs  appear  to  have  assumed, 
that  a  conveyance  by  the  people  of  the  state,  of  lands  held  ad- 
versely, is  void,  I  should  not  be  able  to  find  any  cause  of  ac- 
tion whatever  in  the  complaint — for  the  complaint,  while  it 
alleges  title  in  the  people,  the  execution  of  the  lease  to  Taylor 
and  Brennan,  and  their  right  to  the  possession  without  quali- 
fication or  condition,  also  contains  other  allegations  of  fact, 
from  which  it  would  appear  that  when  the  lease  to  Taylor  and 
Brennan  was  executed,  the  premises  were  actually  held  and 
occupied  by  the  tenants  of  the  city,  claiming  under  title  ad- 
verse to  that  of  the  state ;  and  these  contradictory  allegations 
in  effect — in  stating  one  and  the  same  cause  of  action ;  the 
first  showing  a  right  in  Taylor  and  Brennan  to  bring  the  ac- 
tion ;  and  the  second  showing  the  lease  to  Taylor  and  Bren- 
nan void,  and  therefore,  showing  a  right  in  the  people  of  the 


NEW  YORK-OCTOBER,  18C8.  253 

The  People  v.  The  Mayor  &c  of  New  York. 

state  to  bring  the  action — would  neutralize  each  other,  and 
probably  leave  the  complaint  without  any  cause  of  action  cer- 
tainly and  sufficiently  stated,  in  either  the  people,  or  in  Taylor 
and  Brennan.  But  the  complaint  was  plainly  dictated  under 
an  error  as  to  the  law.  Neither  the  common  law  rule,  nor  the 
statute  making  conveyances  of  land  held  adversely  void  as  to  the 
party  in  possession,  applies  to  conveyances  by  the  people  of 
the  state,  or  by  public  officers  duly  authorized.  Such  convey- 
ances are  not  within  the  reason  of  the  common  law  rule,  nor 
of  the  statute ;  and  strictly,  there  can  be  no  adverse  possession 
as  against  the  people ;  the  people  of  the  state  cannot  be  dis- 
seised. (Jackson  v.  Oumaer,  2  Cowen,  552.  Alien  v.  Hoyt, 
Kirby,  221.  Barney  v.  Cutler,  1  Boot,  489,  491.  La  From- 
bois  v.  Jackson,  8  Cowen,  589.) 

It  follows  that  the  lease  to  Taylor  and  Brennan  was  valid, 
and  gave  them  a  right  of  entry,  although  the  premises  at  the 
time  were  actually  held  and  occupied  under  a  title  hostile  to 
the  title  of  the  state ;  and  having  the  right  of  entry,  Taylor 
and  Brennan  could  bring  their  action  to  recover  the  possession 
of  the  same,  and  the  rents  and  profits  since  the  execution  of 
the  lease  as  damages,  &c.  The  complaint  contains  this  cause 
of  action  on  the  part  of  Taylor  and  Brennan  alone,  against 
the  defendants,  the  tenants  in  the  actual  occupation  of  the 
premises,  alone ;  but  this  is  sufficient  to  save  the  complaint 
on  this  joint  demurrer  by  the  city  corporation,  and  the  other 
defendants.  The  plaintiffs  must,  therefore,  have  judgment  on 
the  demurrer,  with  liberty  to  the  defendants,  or  such  of  them 
as  have  not  answered,  to  answer  in  twenty  days  on  payment 
of  costs. 

In  arriving  at  this  conclusion,  I  have  assumed  that  it  suffi- 
ciently appears  that  the  commissioners  of  the  land  office  were 
authorized  to  execute  the  lease  to  Taylor  and  Brennan.  By 
Laws  of  1819,  page  300,  §  3,  the  commissioners  of  the  land 
office  may  lease  for  a  term  not  exceeding  one  year,  any  lands 
belonging  to  the  state,  having  improvements  on  them.  It  is 
not  alleged  in  the  complaint,  that  the  premises  leased  to  T&y- 


\ 


254  OASES  IN  THE  SUPREME  COURT. 

Beach  v.  Smith. 

lor  and  Brennan  had  improvements  on  them ;  but  it  is  alleged 
that  the  lease  was  duly  executed  by  the  commissioners  under 
the  authority  by  law  vested  in  them ;  and  as  public  officers 
are  to  be  presumed  to  do  their  duty,  and  to  act  within  the 
powers  given  them  by  law,  unless  the  contrary  appears,  I  think 
it  sufficiently  appears  that  the  commissioners  had  power  to 
execute  the  lease  to  Taylor  and  Brennan. 

[New  Yobk  Special  Term,  October  28, 1868.    Sutherland,  Justice.] 


Beach,  receiver,  &c  vs.  Smith. 

A  payment  in  money,  eo  nomine,  at  the  time  of  subscribing  to  the  capital 
stock  of  a  rail  road  company,  is  not  necessary  to  the  validity  of  the  sub- 
scription, under  the  4th  section  of  the  general  rail  road  act,  which  requires 
the  payment  of  ten  per  cent  in  money,  by  each  subscriber,  at  the  time  of 
subscribing.  A  subsequent  payment  will  operate  as  a  waiver  of  the  condi- 
tion, and  the  party  making  it  will  be  considered  as  recognizing  his  original 
liability. 

Where  a  party,  while  engaged  as  an  agent  of  a  rail  road  company,  in  pro- 
curing subscriptions  to  the  capital  stock,  receiving  the  first  payment  of  ten 
per  cent  thereon,  and  performing  other  services  for  the  company,  for  which 
it  was  indebted  to  him,  made  a  subscription  of  $600  to  the  capital  stock,  on 
his  own  behalf,  without,  however,  in  form,  paying  the  ten  per  cent  thereon, 
to  himself  or  any  one  else,  at  the  time,  but  subsequently,  on  calls  for  install- 
ments being  made,  by  the  directors,  he  presented  an  account  to  the  com- 
pany, making  a  charge  of  $450  for  his  services  and  expenses  as  agent,  and 
crediting  the  sums  paid  to  him  by  the  subscribers  to  the  stock,  and  also  the 
original  ten  per  cent  on  his  own  subscription,  and  the  amount  of  a  call  of 
ten  per  cent  then  payable,  and  struck  a  balance  against  the  company  of 
$200,  which- account  was  allowed,  and  the  balance  paid  to  him,  by  the  treas- 
urer; Held  that  under  the  circumstances,  it  was  not  necessary  for  the  party 
to  pay  to  himself,  as  agent,  ten  per  cent,  at  the  time  of  subscribing,  in 
order  to  render  his  subscription  valid  and  binding ;  but  that  if  there  were 
any  defect  in  such  subscription,  he  by  his  subsequent  conduct  ratified  the 
subscription  and  recognized  his  continuing  and  existing  liability  thereon, 
and  was  bound  thereby.    W.  F.  Allev,  J.,  dissented. 
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APPEAL  from  a  judgment  rendered  at  a  special  term,  after 
a  trial  at  the  circuit.  The  Ogdensburgh,  Clayton  and 
Borne  Bail  Boad  Company  was  organized  on  or  about  the  22d 
day  of  April,  1853.  The  defendant  was  employed  by  it  to 
procure  subscriptions  to  the  capital  stock  of  said  rail  road 
company,  and  to  negotiate  for  procuring  rights  of  way  over 
lands  necessary  to  be  appropriated  for  said  road.  Being,  so 
engaged,  and  on  the  2d  day  of  July,  1853,  the  defendant 
himself  made  a  subscription  to  the  stock  of  the  company  of 
five  hundred  dollars.  About  the  same  time  he  procured  sub- 
scriptions to  be  made  by  other  persons  than  himself,  and  in 
some  instances  received  from  the  subscribers  as  the  agent  of 
the  company  the  payment  of  ten  per  cent  in  cash,  by  law 
required  to  be  paid  at  the  time  of  subscribing.  The  directors 
of  the  rail  road  company  afterwards,  and  in  October,  1853, 
made  four  several  calls  upon  the  subscribers  to  the  capital 
stock  of  the  company,  each  of  ten  per  cent,  falling  due  at 
intervals  of  three  months,  the  first  of  which  became  due  Feb- 
ruary 1,  1854.  On  the  25th  of  February,  after  the  first  call 
became  due,  the  defendant  rendered  an  account  in  writing  to 
the  company,  signed  by  him,  in  which  he  charged  the  com- 
pany for  his  services,  subsequent  to  April  1, 1853,  as  agent  in 
procuring  $7700  subscriptions  to  the  capital  stock  of  the 
company,  in  procuring  right  of  way  in  Lewis  and  Oneida 
counties,  and  personal  expenses  therein,  the  sum  of  $410.  He 
credited  the  company  as  for  cash  received  for  original  ten  per 
cent  paid  him  by  subscribers  to  the  company's  stock,  including 
his  own  subscription,  and  for  the  call  due  February  1,  1854, 
on  his  own  subscription  and  that  of  another  subscriber,  in  all 
$210,  and  claimed  a  balance  due  him  from  the  company  of 
$200,  which  latter  sum  was  paid  to  said  Smith  by  the  treas- 
urer of  the  company  and  receipted  by  said  Smith  on  the  27th 
day  of  February,  1854. 

This  action  was  brought  by  the  receiver  of  the  rail  road 
company,  appointed  at  the  suit  of  a  judgment  creditor  of  the 
company,  to  recover  of  the  defendant  several  calls  on  his  sub- 
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scription  to  the  stock  of  the  company,  falling  due  subsequent 
to  February  1,  1854.  The  defendant  insisted  that  his  sub- 
scription was  not  obligatory  upon  him,  and  that  the  plaintiff 
could  not  recover,  for  the  reason  that,  as  he  alleged,  ten  per 
cent  in  money  was  not  paid  by  him  to  the  company  at  the 
time  of  his  subscribing,  upon  the  amount  of  his  subscription. 
The  cause  was  tried  at  the  Oneida  circuit  His  honor,  the 
circuit  judge,  upon  these  facts  held  as  conclusions  of  law: 
1.  That  upon  the  facts  the  plaintiff  could  not  recover.  2.  That 
the  payment  of  the  ten  per  cent  upon  the  defendant's  sub- 
scription, shown  by  his  account  rendered  to  have  been  made 
by  applying  the  same  on  his  account  for  services,  was  not  a 
sufficient  compliance  with  the  statute,  and  did  not  make  his 
subscription  obligatory  upon  him.  3.  That  the  payment  of 
an  installment  subsequent  to  the  first  ten  per  cent,  shown  by 
the  defendant's  account  rendered  to  have  been  made  by  apply- 
ing the  same  on  his  account  for  services,  was  not  such  a 
ratification  and  recognition  of  his  subscription  as  made  it 
obligatory  upon  him.  4.  That  the  defendant's  subscription 
was  void.  5.  That  the  plaintiff  must  be  nonsuited,  and  he 
accordingly  ordered  a  judgment  of  nonsuit;  from  which 
judgment  the  plaintiff  appealed  to  the  general  term. 

T.  Jenkins,  for  the  appellant.  I.  The  defendant  was  agent 
of  the  company  to  procure  subscriptions,  with  authority  also 
to  receive  from  subscribers  the  ten  per  cent  in  money  required 
to  be  paid  at  the  time  of  subscribing.  His  agency  commenced 
April  1, 1853.  He  subscribed  July  2, 1853.  He  obtained 
subscriptions  to  the  amount  of  $7700,  and  received  in  many 
instances  the  ten  per  cent  in  cash  paid  by  the  subscriber. 
Payments  to  him  were  payments  to  the  company;  from  the 
moment  he  subscribed,  he  was,  as  between  himself  and  the 
company,  chargeable  for  cash  received  by  himself  on  his  own 
subscription  to  the  amount  of  ten  per  cent  thereon.  It  was 
money  in  his  hands  belonging  to  the  company  equally  with 
the  ten  per  cent  paid  to  him  by  other  subscribers.    {Highland 
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Turnpike  v.  McKean,  11  John.  Bep.  98.  1  B.  S.  4th  ed 
1220,  §4.  7  Barb.  567-72.  Id.  167.  21  Wend.  211-18. 
1  Kern.  102.) 

II.  The  defendant  cannot  take  advantage  of  his  own  wrong 
to  avoid  legal  responsibility  to  the  creditors  of  the  rail  road 
company.  He  was  the  agent  of  the  company;  he  knew  it 
was  necessary  that  ten  per  cent  should  be  paid  in  money  at 
the  time  of  subscribing ;  he  subscribed,  and  is  estopped  from 
denying  that  he  did  the  other  act  necessary  to  make  his  sub- 
scription obligatory. 

III.  It  is  not  the  true  meaning  of  the  last  clause  of  section 
4  of  the  general  rail  road  act,  that  unless  the  subscriber  pays 
ten  per  cent  in  money  to  the  directors  of  the  company  at  the 
time  of  subscribing,  his  subscription  shall  be  void.  Certainly 
not  as  against  creditors  of  the  company  who  have  dealt  with 
it  on  the  faith  that  the  apparent  subscriptions  to  the  capital 
stock  are  real 

IV.  At  most,  the  contract  of  subscription  was  voidable, 
while  the  ten  per  cent  was  unpaid.  When  paid,  though  sub- 
sequent to  the  subscription,  the  contract  became  obligatory 
and  binding  on  both  parties,  equally  as  if  at  the  time  of  such 
subsequent  payment,  the  subscriber  retraced  with  his  pen  the 
letters  of  his  signature  on  the  subscription  book. 

V.  On  the  28th  day  of  February,  1854,  the  defendant,  if 
not  before,  paid  ten  per  cent  in  money  to  the  directors  of  the 
company  on  his  subscription ;  that  is  the  legal  effect  of  the 
transaction  which  then  took  place ;  Smith  paid  the  company 
two  hundred  and  ten  dollars  in  money,  including  his  first  ten 
per  cent,  and  the  company  paid  him  at  the  same  time  four 
hundred  and  ten  dollars  in  money  in  full  of  his  account  for 
services.  The  legal  effect  of  the  transaction  was  the  same  as 
if  Smith  had  given  the  company  his  check  for  $210,  and 
received  back  theirs  for  $410. 

VI.  But,  beyond  this:  Smith  has  not  only  ratified  the 
original  act  of  subscription  by  subsequent  payment  of  the  first 
ten  per  cent,  but  he  has  gone  farther.    If  that  payment  was 

Vol,  XXVIII.  17 
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not  sufficient  to  oblige  him  to  go  farther  when  called  upon,  Ike 
voluntarily  went  farther,  and  again  ratified  the  original  act  of 
subscription  by  paying  the  call  of  ten  per  cent  due  February 
1st,  1854.  It  was  not  necessary  that  thai  payment  should 
have  been  in  money  to  be  a  good  and  binding  payment  After 
the  payment,  had  been  made  on  the  one  side  and  received  on 
the  other,  neither  party  could  deny  the  obligation  of  each  to 
the  other.  Smith  was  entitled  to  the  rights  of  a  stockholder, 
and  subject  to  the  liabilities  of  a  stockholder.  Smith  has 
actually  paid,  not  only  the  first  ten  per  cent  required  to  be 
paid  at  the  time  of  subscribing,  but  he  has  actually  j*# 
another  ten  per  cent  upon  the  subscription.  Both  payment* 
were  accepted  and  received  by  the  company.  If  the  court 
should  be  of  the  opinion  that  by  reason  of  the  mode  in  which 
the  first  ten  per  cent  was  paid,  it  was  not  a  strict  complin** 
with  the  act,  and  that  there  was  still  a  locus  penikri* 
remaining  to  Smith,  he  conclusively  waived  it,  and  ratified  ad 
reaffirmed  his  subscription  by  payment  of  the  call  due  Feb- 
ruary 1, 1854. 

Q.  W.  Smithy  defendant,  in  person.  I.  Ten  per  cent f» 
not  paid  at  the  time  of  making  the  subscription,  and  the  con- 
tract of  subscription  was  therefore  illegal  and  void,  and  no  1* 
covery  can  be  had  011  the  same.  (1  S.  8.  1222,  4th  ed.  §4 
Laws  of  1850,  ch.  140,  §  4.  CVocier  v.  Crane,  21  Wend.  21L) 
This  is  illegal  and  void,  as  being,  (1.)  Against  the  expre* 
language  of  the  statute.  (7  Wend.  31,  276.  20  John.  397.) 
(2.)  As  against  its  spirit  and  policy.  (Id.  4  HW,  424  U> 
Wend.  431.)  There  can  be  no  soundness  in  the  sugge** 
that  the  statute  is  directory  merely.  Language  seems  tow 
employed  to  exclude  any  such  argument  It  is  first  said  that 
the  subscriber  shall  pay  the  ten  per  cent.  The  clause  is  then 
added,  expressly  prohibiting  the  taking  of  any  subscriptM* 
where  the  ten  per  cent  is  not  paid.  The  idea  of  a  direct*? 
statute  can  never  be  applied  to  the  case  of  a  prohibition, 
where  a  thing  is  positively  forbidden  to  be  done.    It  is  only 
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applicable  to  cases  where  affirmative  directions  are  given. 
(Smith's  Com.  780,  Ac) 

II.  There  can  be  no  ratification  or  affirmance  of  the  con- 
tract, that  can  make  it  binding.     (1.)  The  difficulty  is  not, 
that  the  contract  was  not  clearly  made,  nor  that  it  was  not 
i  fully  proved,  and  this  is  all  that  a  ratification  can  establish, 

»  but  that  being  so  made  and  proved,  it  is  in  and  of  itself  ille- 

>  gal  and  void.    (2.)  An  illegality  can  never  be  ratified  or 

affirmed,  except  by  a  legislative  act  removing  the  prohibition. 
i  The  taint  remains,  and  extends  through  all  renewals  or  changes 

t  of  the  original  contract.    (Hook  v.  Gray,  6  Barb.  398.    NeUis 

i  v.Clark,4HHl,424.  lid  11, 16.    3 Denio, 70.  3 Seta  328.) 

[  III.  Corporations  must  acquire  their  franchises  and  exer- 

i  cise  the  powers  granted  them  in  strict  pursuance  of  the  stat- 

i  ute  creating  them.    They  have  no  original  capacity,  like  indi- 

,  viduals,  to  made  contracts,  and  their  contracts  can  only  be 

p  such  as  the  statute  enables  them  to  make,  in  essence,  mode 

;  and  form.    Unless  the  prescribed  mode  be  followed,  no  valid 

contract  is  made.     (2  Cranch,  127.    4  id.  403.    9  id.  64. 
4  Wheat.  77.   5  id.  116.   Smith  on  Stat.  §679,  80.)   &  John. 
,  109.    7  Cowen,  462.     13  Peters,  587.) 

j  IV.  The  clause  in  question  is  a  statutory  prohibition  upon 

,  the  company ;  they  alone  are  in  fault.    The  defendant  could 

,  maintain  his  action  upon  the  contract,  but  the  company  can- 

I  not  sustain  one  against  him.     (Tracy  v.  Talmage,  4  Kern. 

f  179,  384    Curtis  v.  Leavitt,  1  E.  P.  Smith,  9.) 

i 

,  Bacon,  J.    I  should  be  yery  well  satisfied  if  I  were  able  to 

uphold  the  judgment  rendered  by  my  brother  Allen  in  this 
'  case.     The  unfortunate  rail  road  enterprise  which  the  plain- 

(  tiff,  as  receiver,  represents,  has  already  swallowed  up,  past  re- 

covery or  redemption,  several  hundred  thousand  dollars  of  the 
hard  earnings  of  the  subscribers  to  the  stock,  without  the 
least  hope  of  any  adequate  return  or  indemnity.  I  do  not 
wonder  at  the  reluctance  with  which  these  calls  are  met,  and 
am  disposed  to  listen  favorably  to  any  fair  and  legitimate  de- 
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fense  that  can  be  made  to  their  enforcement.  Bnt  unless  we 
are  prepared  to  abandon  some  of  the  doctrines  upon  which  we 
have  proceeded,  and  the  decisions  we  have  made,  both  at 
special  and  general  terms,  I  am  nnable  to  see  how  the  defend-* 
ant  in  this  case  can  be  exempted  from  liability. 

The  facts  in  this  case,  upon  which  the  question  of  law 
arises,  are  undisputed,  and  are  in  substance  these :  that  the 
Ogdensburgh,  Clayton  and  Borne  Bail  Road  Company  was  in- 
corporated in  April,  1853,  and  the  defendant  immediately 
thereupon  became  engaged  as  an  agent  for  the  company  in 
procuring  subscriptions,  and  negotiating  for  the  right  of  way, 
and  between  that  month  and  the  25th  of  February,  1854,  pro- 
cured subscriptions  to  the  amount  of  $7700,  and  in  several 
instances  received  the  10  per  cent  on  the  subscriptions  thus 
obtained.  While  thus  engaged,  and  in  July;  1853,  he  made 
a  subscription  on  his  own  behalf  of  $500,  to  the  stock  of  the 
company ;  paying,  however,  nothing  in  form  to  himself  or  any 
one  else  upon  such  subscription.  Subsequently  to  this,  calls 
for  installments  upon  the  stock  of  the  company  were  made  by 
the  directors ;  the  first  falling  due  on  the  1st  of  February, 
1854.  On  the  25th  of  February,  after  this  call  was  due,  the  de- 
fendant presented  an  account  to  the  company,  making  a  charge 
of  $450  for  his  services  theretofore  rendered  and  expenses  in- 
curred in  the  course  of  his  agency,  and  crediting  the  sums  paid 
to  him  by  the  subscribers  to  the  stock  as  such  agent,  and  also 
the  original  10  per  cent  on  his  own  subscription,  and  the  first 
call  of  10  per  cent,  being  all  that  was  then  payable,  and  struck 
a  balance  against  the  company  of  $200,  in  cash,  which  was 
allowed,  and  on  the  27th  of  February  paid  to  him  by  the 
treasurer  of  the  company. 

The  4th  section  of  the  general  act  rail  road  requires  that  every 
subscriber,  at  the  time  of  subscribing,  shall  pay  to  the  direct- 
ors 10  per  cent  on  the  amount  subscribed  by  him,  in  money, 
and  forbids  any  subscription  to  be  received  or  taken  without 
such  payment  {Laws  of  1850,  cL  140,  §  4)  The  defendant 
insists  that  as  10  per  cent  was  not  paid  by  him  at  the  time 
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of  subscribing,  in  money,  the  contract  of  subscription  was 
wholly  void,  and  no  recovery  can  be  had  thereon.  The  case 
principally  relied  upon  to  sustain  this  proposition,  is  Oroeker 
v.  Crane,  (21  Wend  211.)  That  was  a  suit  instituted  to  re- 
cover upon  a  check  given  for  a  subscription  to  the  stock  of  a 
rail  road  corporation,  the  charter  of  which  provided  that  the 
company  should  receive  no  subscription  "unless  two  dollars 
on  each  share  subscribed  be  paid  at  the  time  of  subscription." 
The  marginal  note  of  the  reporter  states,  as  a  point  decided 
by  the  court,  that  the  company  was  not  authorized  to  receive 
checks  in  payment  of  the  sum  required  to  be  paid,  but  that 
specie,  or  its  equivalent  current  bills  of  specie  paying  banks, 
must  be  demanded.  Looking  at  the  facts  in  that  case  and  the 
opinion  of  the  court,  it  is  manifest  that  they  intended  to  hold 
no  such  broad  proposition  as  this.  The  evidence  showed, 
clearly,  that  the  check  in  question,  among  many  others,  was 
taken  in  lieu  of  uncurrent  funds,  and  that  it  was  well  under- 
stood that  the  drawers  had  no  funds  in  the  bank,  and  that 
the  checks  would  not  be  presented  for  some  time  for  payment. 
Cowen,  justice,  after  recapitulating  the  facts,  says  that  on . 
reading  the  evidence  he  feels  no  doubt  that  the  whole  was  a 
mere  evasion  of  the  statute,  and  that  the  transaction  was  evi- 
dently the  substitution  of  individual  credit  for  cash  payment, 
I  think  it  clear  that  if  the  receiving  of  the  check  had  been  an 
isolated  transaction  unconnected  with  the  understanding  that 
there  were  no  funds  to  meet  it,  it  would  have  been  held  a  pay- 
ment, within  the  provision.  Indeed  Judge  Cowen  says,  in  so 
many  words,  "I  do  not  deny  that  receiving  an  occasional 
check  might  have  been  a  fair  substitute."  And  he  adds  that 
checks  are  received  because  they  operate  as  a  mere  transfer  of 
money  which  a  man  has  at  his  banker's.  It  cannot  be  doubted 
then  that  a  check  or  sight  draft  on  a  banker  would  be  a  good 
payment  in  money,  under  the  4th  section  of  the  rail  road  act, 
.  where  no  suspicion  attaches  to  the  transaction  and  no  pretense 
exists  that  the  parties  are  practicing  a  sham.  In  the  case  of 
this  same  rail  road  against  Davis,  decided  by  this  court  at  the 
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last  April  general  term,  we  held  tjiat  a  sight  draft,  drawn  by 
the  defendant  at  Ogdensburgh,  on  a  bank  in  the  state  of  New 
Jersey,  which  the  treasurer  of  the  company  subsequently  re- 
ceived credit  for,  was  equivalent  to  a  payment  in  money  at 
the  time  of  subscribing,  and  a  sufficient  compliance  with  the 
requisition  of  the  statute. 

In  the  case  of  Beach  v.  Hazard,  tried  before  me  in  Septem- 
ber, 1857,  it  appeared  that  the  defendant  paid  nothing  at  the 
time  of  subscribing,  but  that  subsequently,  after  three  calls  had 
been  made  upon  his  stock,  he  gave  his  note  for  the  ten  per 
cent  and  the  amount  of  the  calls,  and  paid  the  note  after  ma- 
turity. The  suit  was  brought  to  recover  three  other  calls 
afterwards  made,  and  I  held  and  decided  that  the  defendant 
was  not  discharged  from  liability  on  his  subscription  by  his 
failure  to  pay  ten  per  cent  at  the  time  of  subscribing,  but  that 
the  payment  of  the  same,  with  the  subsequent  calls,  operated 
as  a  waiver  of  the  condition  and  a  recognition  of  his  continu- 
ing liability  on  his  subscription.  Judgment  was  accordingly 
rendered  for  the  plaintiff  for  the  subsequent  calls,  and  the  de- 
fendant acquiesced  in  the  decision  and  paid  the  amount  de- 
manded in  the  suit  In  the  case  of  The  Utica  and  Black 
River  B.  B.  v.  Clarke,  which  was  before  us  on  appeal  at  the 
last  July  term,  it  appeared  that  the  defendant,  on  the  trial, 
offered  to  show  that  he  paid  nothing  at  the  time  of  subscribing, 
but  gave  merely  a  memorandum  check  drawn  on  a  bank  where  it 
was,  at  the  time,  understood  that  there  were  no  funds  to  meet 
it,  but  conceding  that  he  had  subsequently  paid  $400  in  cash, 
.which  included  the  ten  per  cent  and  three  calls  on  the  stock 
The  referee  rejected  the  offered  evidence,  on  the  ground  that 
the  subsequent  payment  on  the  subscription  was  an  affirm- 
ance thereof,  Nand  rendered  it  valid  and  binding  as  if  an  origi- 
nal payment  had  been  made.  To  this  ruling  there  was  an 
exception,  and  on  appeal  we  affirmed  the  judgment ;  thus 
holding  with  the  referee  on  this  as  well  as  on  other  questions 
involved  in  the  case. 

The  points  decided,  and  the  principles  recognized,  in  these 
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cases  are,  it  seems  to  me,  a  conclusive  answer  to  this  defense. 
A  payment  in  money,  eo  nomine,  &t  the  time  of  subscribing  is 
not  necessary  to  the  validity  of  the  subscription,  and  a  subse- 
quent payment  will  operate  as  a  waiver  of  the  condition,  and 
the  party  making  it  will  be  considered  as  recognizing  his  origi- 
nal liability.  At  the  time  the  subscription  in  this  case  was 
made  by  the  defendant  he  had  been  for  several  months  in  the 
employment  of  the  company,  soliciting  subscriptions  and  ren- 
dering other  services,  and  was  earning  a  compensation  for 
which  they  were  then  indebted  to  him.  He  could  have  gone 
through  the  form  of  taking  from  one  pocket  the  $50  which  he 
was  required  to  pay  to  himself,  as  agent  of  the  company,  on 
making  the  subscription,  and  then  transferring  it  to  the  other 
as  already  earned  in  the  service  of  the  company  and  justly  due 
to  him ;  but  it  would  have  been  a  very  idle  ceremony.  In- 
deed, according  to  the  doctrine  advanced  in  the  case  of  High- 
land Turnpike  Co.  v.  McKean,  (11  John.  98,)  even  this 
ceremony  would  have  been  unnecessary.  The  defendant  in 
that  case  was  a  commissioner  to  receive  subscriptions  to  the 
stock  of  the  Highland  Turnpike  Company,  the  charter  of 
which  provided  that  every  subscriber  should,  at  the  time  of 
subscribing,  pay  to  either  of  the  commissioners  five  dollars  on 
each  share  by  him  subscribed.  While  the  book  was  in  the 
hands  of  the  defendant  as  commissioner,  he  subscribed  for 
twenty  shares,  paying,  however,  nothing  at  the  time.  This, 
says  the  court,  was  a  valid  subscription  so  as  to  entitle  the 
defendant  to  the  stock.  "It  would  be  a  useless  ceremony/' 
say  they,  "for  him  to  pay  himself  the  money  required  to  be 
advanced  on  his  subscription." 

But  beyond  this,  when  the  defendant,  in  February,  1854, 
presented  his  account  to  the  company,  charging  himself  and 
crediting  the  company  with  not  only  the  ten  per  cent  but  the 
first  instalment  called  upon  his  stock,  he,  in  the  most  express 
and  emphatic  manner  ratified  his  subscription  and  recognized 
his  continuing  and  existing  liability  thereon.  It  is  a  perver- 
sion of  the  language  and  intent  of  the  section,  it  seems  to  me, 
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to  insist  that  by  the  failure  to  pay  the  ten  per  cent  at  the  in- 
stant of  subscribing  the  subscription  itself  was  thereby  ren- 
dered utterly  void,  and  that  consequently  there  can  be  no 
affirmance  or  ratification  that  can  make  it  binding.  It  in  not 
like  the  case  where  a  statute  provides  that  a  certain  act  shall 
be  done,  and  declares  that  a  failure  to  comply  with  a  condi- 
tion annexed  to  it  shall  render  the  act  attempted  to  be  don* 
void,  and  discharge  any  right  or  liability  sought  to  be  denied 
from  or  attached  thereto.  There  is  no  such  provision  nor  de- 
claration in  this  case.  Nor  was  the  defendant's  contract  m 
by  reason  of  the  doing  or  omission  to  do  any  thing  that  wa 
malum  in  se.  It  was  a  perfectly  lawful  act  not  only,  but  fa 
a  public  object  that  was  apparently  meritorious. 

Aflfnuniticr  that  by  the  omission  to  comply  with  the  stncs 
letter  of  the  statute  in  not  placing  the  money  in  his  own  hm 
at  the  instant  he  dropped  the  pen  with  which  he  made  4* 
subscription,  the  defendant  could  have  repudiated  the  00* 
tract,  and  declined  thereafter  to  fulfill  any  of  its  obligation; 
yet  he  chose  to  pay,  subsequently,  and  not  to  disaffirm  to 
contract ;  and  it  would  be  strange  indeed  if  after  this  thel»» 
will  interpose,  and  either  ignoring  or  putting  aside  the  vote- 
tary  act  of  the  party  recognizing  his  liability,  declare  tiw*^ 
shall  not  be  bound  because  he  omitted  a  ceremony  in  the  b* 
ginning  which  he  took  the  earliest  opportunity  which  &A# 
quently  occurred  to  atone  for  and  supply.  When  the  defew* 
ant  presented  his  account,  in  February,  charging  the  compel 
for  his  services  and  crediting  the  ten  per  cent  and  the  fctf  in- 
stallment on  his  subscription,  and  received  from  them  in  a* 
the  balance  of  his  demand,  the  legal  effect  of  the  transact 
was  precisely  the  same  as  if  he  had  given  the  company  1* 
check  for  two  hundred  dollars,  being  the  amount  dne  4* 
and  received  from  the  company  theirs  for  $400,  the  ®W 
amount  of  his  account.  No  one  would  have  doubted  <W 
this  would  have  been  a  payment  in  money  on  his  subscript 
which,  in  accordance  with  the  principles  settled  by,  and  add 
on  in  this  court,  would  have  operated  to  ratify  and  confix 
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his  subscription.  No  difference  in  substance  can  be  perceived 
between  such  a  transaction  and  the  one  which  actually  took 
place  between  the  parties  in  this  case. 

It  cannot  be  questioned,  I  think,  that  the  effect  of  this  set- 
tlement was  an  affirmance  on  the  part  of  the  defendant  of  his 
liability  upon  his  subscription,  and  on  the  part  of  the  com- 
pany a  recognition  of  his  standing  in  that  precise  position 
which  entitled  him  to  be  thus  regarded.  He  could  claim  all 
his  rights  as  a  stockholder  and  the  company  would  have  been 
bound  to  concede  them.  -  An  attempt  on  their  part  to  evade 
any  claim  which  he  might  lawfully  make  as  a  stockholder 
could  have  been  successfully  resisted  by  the  defendant.  It 
would  not  have  been  listened  to  for  a  moment  in  any  legal 
tribunal,  and  I  think  the  right  and  the  duty  are  reciprocal, 
and  both  equally  attach  to  and  are  binding  on  the  defendant 

I  am  of  opinion  that  the  judgment  should  be  reversed,  and 
a  new  trial  granted,  with  costs  to  abide  the  event 

Mullin,  J.,  concurred, 

W.  F.  Allen,  J.,  dissented. 

Judgment  reversed. 

[Ohowdaga  Gbhbbal  Tkbjc,  October  6,  1858.  Bacon,  W.  F.  AMen  and 
JfuOtn,  Justices.] 
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Notwithstanding  the  present  constitution  makes  all  persons  competent  wit- 
nesses, whether  they  be  believers  In  a  Supreme  Being,  or  atheists  or  infidels, 
yet  a  party  against  whom  a  witness  is  called  may  interrogate  him,  on  his 
cross-examination,  as  to  his  opinions  on  matters  of  religions  belief,  and 
show  by  him  that  he  does  not  believe  in  the  existence  of  a  God  who  will 
punish  false  swearing. 

And  it  is  not  erroneous  for  the  judge  to  charge  the  jury  that  the  fact  thus 
proved  will  go  to  the  credit  of  the  witness. 
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Where,  in  an  action  to  recover  the  possession  of  personal  property  to  iticb 
the  plaintiff  claims  title  under  a  chattel  mortgage  executed  to  aim  ty  a 
third  person,  and  which  property  the  defendant  claims  to  hold  natal 
fide  purchaser  for  value  from  the  mortgagor  after  the  lapse  of  a  year  ton 
the  filing  of  the  mortgage,  if  it  is  shown  that  he  purchased  withotf  netiee 
of  the  mortgage,  and  there  is  no  evidence  that  the  mortgagor  and  m 
person  other  than  the  mortgagee  at  the  time  of  the  sale  to  the  defieodast,  i 
cannot  be  presumed  that  the  defendant  purchased  the  property  wi&iDtot 
to  defraud  the  creditors  of  his  vendor. 

It  is  therefore  erroneous  to  charge  the  jury  that  if  they  believe  from  the  fi- 
dence  that  the  defendant  purchased  the  property  with  intent  to  defindtb 
creditors  of  the  vendor,  the  plaintiff  is  entitled  to  a  verdict,  alts# 
they  should  find  that  the  defendant  did  not  know  of  the  plaintiff's  ■*- 
gage,  or  of  the  debt  then  due  to  him. 

THIS  was  an  action  to  recover  the  possession  of  paw 
property.  The  plaintiff  claimed  title  to  the  property  unto 
a  personal  mortgage  executed  to  him  by  Thomas  G.  Hopb* 
The  defendant  claimed  to  hold  the  same  as  a  bona  fide  fff- 
chaser  for  value  from  the  mortgagor,  subsequent  to  one  J* 
from  the  time  the  mortgage  was  filed.  The  defendant  te*- 
fied  that  he  had  no  knowledge  of  the  existence  of  the  mortpp 
at  the  time  he  purchased  the  property.  The  plaintiff^ 
evidence  that  tended  to  show  the  defendant  knew  of  * 
mortgage  when  he  bought  the  property.  There  was  no  en* 
dence  that  the  mortgagor  owed  any  person  other  than  W 
plaintiff  when  the  defendant  purchased  the  property 

The  action  was  tried  at  the  Chenango  circuit,  in  FebroaiJ, 
1858,  when  the  plaintiff  obtained  a  verdict  for  the  propel 
the  value  of  which  the  jury  assessed  at  $255.50.  The  de- 
fendant made  a  motion  for  a  new  trial,  upon  exceptions.  ™v 
exceptions  and  rulings  to  which  they  were  taken  eu&d®V 
appear  in  the  following  opinions. 

Rexford  db  Kingsley,  for  the  plaintiff. 

Bherwood  &.  Merrtit,  for  the  defendant 
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Balcom,  J.  Woodbridge  Spencer  was  a  witness  for  the 
defendant,  and  gave  material  evidence  for  him.  On  his  cross- 
examination  the  plaintiff,  under  the  defendant's  objection  and 
exception,  was  permitted  to  show  by  him,  (the  witness  hesi- 
N  tating  to  answer,)  that  he  did  not  believe  in  the  existence  of 
a  Supreme  Being  who  will  punish  false  swearing.  And  the 
judge  charged  the  jury  that  such  fact  might  go  to  the  credit 
of  the  witness ;  to  which  the  defendant's  counsel  excepted. 

The  jury  could  not  have  understood  from  the  charge  that, 
as  matter  of  law,  Spencer's  disbelief  in  the  existence  of  a 
Supreme  Being  who  will  punish  false  swearing,  affected  his 
credibility ;  but  only,  if  they  were  of  the  opinion  it  ought  to 
render  his  evidence  less  reliable,  they  might  so  regard  it. 

The  supreme  court  of  this  state  decided,  in  1820,  that  a 
person  who  did  not  believe  in  the  existence  of  a  God,  nor  in 
a  future  state  of  rewards  and  punishments,  could  not  be  a 
witness  in  a  court  of  justice,  under  any  circumstances.  (Jack- 
son  v.  Gricttey,  18  John.  98.)  In  1823  the  same  court  held 
that  "one  who  believed  in  the  existence  of  a  God,  who  will 
punish  him  if  he  swears  falsely,  is  a  competent  witness." 
(Butts  v.  Staartwood,  2  Cowen  431.  The  People  v.  M atteson, 
Id.  433.)  The  legislature  afterwards  passed  a  law,  which 
took  effect  on  the  first  day  of  January,  1830,  in  which  it  was 
declared  that  "every  person  believing  in  the  existence  of  a 
Supreme  Being,  who  will  punish  false  swearing,  shall  be 
admitted  to  be  sworn,  if  otherwise  competent."  (2  B.  S.  408, 
§  87.)  And  in  1842,  Greenleaf,  in  his  treatise  on  evidence, 
said:  "It  may  be  considered  as  now  generally  settled,  in  this 
country,  that  it  is  not  material  whether  the  witness  believes 
that  the  punishment  will  be  inflicted  in  this  world  or  in  the 
next.  It  is  enough  if  he  has  the  religious  sense  of  accounta- 
bility to  the  Omniscient  Being,  who  is  invoked  by  an  oath." 
(1  Greenl.  Ev.  §  369.)  It  seems  that  the  English  rule  then 
was,  that  a  person  must  believe  there  is  a  God  and  a  future 
state  of  reward  and  punishment,  or  he  could  not  be  admitted 
to  be  sworn  as  a  witness.    (See  1  Phil.  Ev.  Cow.  &  Hill's  ed. 
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p.  21 ;  see  Notes  on  same  subject,  vol.  1,  pp.  62, 63 ;  id  wl 
2, p.  1503;  3mCoro.  fafeerf.,«ote29,£p.285,286;144 
4;  B.  N.  P.  202;  Peaks1*  Bep.  11.) 

The  people  of  this  state  have  since  declared  in  their  consti- 
tution, which  became  in  force  on  the  first  day  of  Jamaij, 
1847,  that  "no  person  shall  be  rendered  incompetent  to  be i 
witness  on  account  of  his  opinions  on  matters  of  retigkw 
belief."    (Const,  art.  1,  §  3.) 

Under  the  old  common  law  rule,  by  which  persons  w 
rejected  as  witnesses,  from  defect  of  religious  sentiment  «1 
belief,  the  incompetency  of  a  person  to  be  a  witness,  fowl 
cause,  was  never  presumed;  nor,  as  a  general  rule,conli* 
person,  who  was  objected  to  for  such  cause,  be  intenogaw 
respecting  his  religious  belief  His  defect  of  religions  seat 
ment  and  belief  had  to  be  established  by  proof  of  his  pre* 
ous  declarations  and  conduct.  (See  authorities  died  op"/ 
also  see  1  Oreenl  Ev.  §  370.)  And  this  general  rok  * 
made  statutory  in  this  state  on  the  first  day  of  January  1$ 
when  it  was  enacted  by  the  legislature  that  "No  person m 
be  required  to  declare  his  belief  in  the  existence  of  aSnpre* 
Being,  or  that  he  will  punish  false  swearing,  or  his  befot ' 
disbelief  of  any  other  matter,  as  a  requisite  to  his  admisitf 
to  be  sworn  or  to  testify  in  any  case.  But  the  belief  otxaat 
lief  of  every  person  offered  as  a  witness,  may  be  proved  H 
other  and  competent  testimony."    (2  B.  S.  408  §  88.) 

There  are  cases  in  the  books  in  which  the  general  cGnfltf* 
law  rule,  above  mentioned,  was  departed  from.  In  one  c* 
Buller,  J.,  held  that  "the  proper  question  to  be  asked  i% 
witness  is,  whether  he  believes  in  God,  the  obligate  «  * 
oath,  and  in  a  future  state  of  rewards  and'puniahiw0* 
(Peake's  B.  11.)  In  a  note  in  Blackstone's  Commentaries* 
editor  remarks,  "  I  have  known  a  witness  rejected,  andbwjj 
out  of  court,  who  declared  that  he  doubted  of  the  existence* 
a  God,  and  a  future  state."  And  Phillips  says,  "  The  p¥ 
mode  of  examining  a  witness,  for  ihe  purpose  of  trying  ■■ 
competency  in  religious  principle,  is  not  to  question  him *• 
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his  particular  opinions,  bat  to  inquire  generally,  whether  he 
believes  in  the  existence  of  God  and  of  a  future  state.'7  (1  Phil. 
Ev.  24,  Omen  dkHilFs  ed.) 

The  reason  that  was  generally  assigned  for  the  rule  which 
prohibited  the  interrogation  of  the  person  offered  as  a  witness, 
as  to  his  religious  opinions,  when  objected  to  for  defect  of  reli- 
gious sentiment  and  belief,  was  "  that  it  would  be  incongruous 
to  admit  a  man  to  his  oath,  to  ascertain  whether  an  oath  had 
any  binding  influence  on  his  conscience/'  (See  Jackson  v. 
Qridley,  18  John.  104.)  But  this  reasoning  is  inapplicable 
to  the  question  under  consideration,  and  to  all  similar  ones 
arising  under  the  state  constitution  now  in  force ;  for  that  in- 
strument makes  all  persons  competent  witnesses,  whether  they 
be  infidels  or  atheists  or  believe  they  are  "  like  the  beasts  that 
perish"  And  inasmuch  as  persons  who  do  not  believe  in  the 
existence  of  a  Supreme  Being  who  will  punish  false  swearing, 
are  now  competent  to  testify  on  oath,  touching  all  matters  in 
issue,  on  a  trial,  I  am  unable  to  perceive  any  good  reason  why 
the  party  against  whom  they  are  called  may  not  interrogate 
them,  on  their  cross-examinations,  as  to  their  opinions  on  mat- 
ters of  religious  belief,  instead  of  calling  other  witnesses  to 
prove  such  opinions. 

The  constitution  has  not  expressly  abrogated  the  statute 
above  quoted,  which  shielded  persons  from  declaring  their  re- 
ligious opinions,  as  a  requisite  to  their  admission  to  be  sworn 
or  to  testify y  in  any  case,  for  it  agrees  with  such  statute,  when 
it  declares,  "  no  person  shall  be  rendered  incompetent  to  be  a 
witness  on  account  of  his  opinions  on  matters  of  religious  be- 
lief" But  as  no  person  can  now  be  excluded  as  a  witness  for 
defect  of  religious  sentiment  and  belief,  by  reason  of  this  con- 
stitutional provision,  the  statute  above  mentioned  is  a  dead 
enactment. 

The  question  to  be  determined  is  not  what  questions  may  be 
put  to  persons  to  test  their  competency  to  be  sworn  at  all,  but 
whether  witnesses,  after  they  have  been  sworn,  may  be  inter- 
rogated on  their  cross-examinations,  as  to  their  opinions  on 
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mattera  of  religious  belief,  for  the  purpose  of  affecting  their 
credibility,  if  the  court  and  jury  should  think  their  opinions, 
when  elicited,  ought  to  render  their  evidence  less  reliable; 
therefore  neither  the  constitution  nor  any  of  the  statutes  to 
which  I  have  alluded  will  control  the  decision  we  are  to  maka 

Persons  may  be  competent  witnesses  and  not  credible 
ones.  And  when  the  people  declared,  in  their  constitution, 
that  "  no  person  shall  be  rendered  incompetent  to  be  a  witness 
on  account  of  his  opinions  on  matters  of  religious  belief,"  they 
did  not  intend  to  say  that  some  persons  may  not  have  such 
awful  religious  opinions  as  to  render  them  less  credible  as  wit- 
nesses than  others.  The  occupation  of  a  witness  may  be  so 
abhorrent  as  to  affect  his  credibility ;  and  a  person's  religious 
views  may  be  so  shocking  as  to  afford  evidence  of  great  obli- 
quity of  mind,  and  of  the  grossest  moral  depravity.  To  say 
that  a  person  whose  religion  teaches  him  that  his  happiness 
will  not  be  diminished  in  time  or  eternity  by  the  utterance  of 
falsehood  as  a  witness,  is  entitled  to  equal  credit,  in  a  court 
of  justice,  with  one  who  believes  the  doctrines  of  the  sacred 
scriptures,  is  extremely  absurd.     (See  17  Wend.  460.) 

The  policy  of  the  common  law  has  ever  been  to  permit  those 
who  are  to  pass  upon  the  testimony  of  a  witness,  to  see,  as  far 
as  outward  indications  will  allow,  what  is  passing  in  his  breast 
at  the  time  he  testifies.  Hence  a  witness  may  be  required  to 
disclose,  on  cross-examination,  his  present  situation,  employ- 
ment and  associates ;  as  for  -example,  in  what  house  or  family 
he  resides,  what  is  his  ordinary  occupation,  and  whether  he  is 
intimately  acquainted  and  conversant  with  certain  persons, 
and  the  like ;  for  however  these  may  disgrace  him,  his  position 
is  one  of  his  own  selection.     (1  Qreenl.  Ev.  §  456.) 

It  has  been  held  in  states  where  persons  are  excluded  as 
witnesses,  for  defect  of  religious  sentiment  and  belief,  that  if 
the  ordinary  oath  is  administered  to  a  witness,  without  his 
making  any  objection  to  its  form,  he  may  be  afterwards  asked 
whether  he  thinks  the  oath  binding  on  his  conscience.  (Id 
§  371.)    And  I  think,  inasmuch  as  the  barrier  against  admit- 
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ting  unbelievers  in  any  thing  heavenly  or  divine  to  testify  has 
been  thrown  down  in  this  state,  witnesses  may  be  compelled 
to  disclose,  on  cross-examination,  their  opinions  on  matters  of 
religions  belief;  for  however  awful  their  opinions  may  be, 
they  are  of  their  own  choosing.  This  rule  only  carries  out 
that  doctrine  of  the  common  law  which  permits  the  laying 
open,  as  far  as  possible,  the  minds  of  witnesses  to  those  'who 
are  compelled  to  pass  upon  their  evidence.  I  have  no  fears  that 
this  rule  will  encourage  parties  to  scandalize  truly  religious 
witnesses  by  imputations  that  they  profess  the  worst  of  creeds. 
For  so  long  as  no  religious  test  shall  be  required  for  judges  and 
jurors,  parties  will  be  loth  to  cross-examine  witnesses  as  to  their 
opinions  on  matters  of  religious  belief,  unless  they  are  well 
assured  the  opinions  of  the  witnesses  are  very  obnoxious  to  the 
sentiments  of  citizens  who  say  with  Pope, 

"  For  modes  of  faith  let  graceless  zealots  fight, 
His  can't  be  wrong  whose  life  is  in  the  right." 

My  conclusion  is  that  the  judge  committed  no  error  in  his 
ruling  or  charge  to  the  jury  on  this  branch  of  the  case. 

Another  question  is  presented  by  the  exceptions,  which  I 
will  now  consider. 

No  evidence  was  given  that  Thomas  C.  Hopkins  was  indebt- 
ed to  any  person  except  the  plaintiff  at  the  time  the  defendant 
purchased  the  property  in  dispute  of  him.  The  judge  must 
have  supposed  that  some  evidence  had  been  given  that  he  had 
creditors  at  the  time  he  sold  the  property  to  the  defendant ; 
for  he  charged  the  jury,  if  they  believed  from  the  evidence  that 
the  defendant  purchased  the  property  in  question,  with  intent 
to  defraud  the  creditors  of  Thomas  G.  Hopkins,  the  plaintiff 
was  entitled  to* their  verdict,  although  they  should  find  that 
the  defendant  did  not  know  of  the  plaintiff's  mortgage,  or  of 
the  debt  to  the  plaintiff,  at  the  time  of  such  purchase. 

If  the  defendant  did  not  know  that  Thomas  C.  Hopkins 
owed  the  plaintiff,  or  that  the  plaintiff  held  the  mortgage 
against  him,  on  which  the  plaintiff  claimed  the  property  in 
dispute,  the  defendant  had  no  knowledge  whatever,  for  aught 
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that  appears  by  the  evidence,  that  Thomas  0.  Hopkins  had 
any  creditor ;  and  therefore  he  could  not  have  purchased  the 
property  in  dispute  with  intent  to  defraud  any  body. 

The  jury  were  permitted  to  assume  or  imagine  without  evi- 
dence that  Thomas  C.  Hopkins  had  creditors ;  or  they  may 
have  supposed  the  charge  authorized  them  to  do  so.  For  this 
reason  I  think  the  charge  on  this  branch  of  the  case  was  erro- 
neous. (See  Bwr  v.  Broadway  Ins.  Co.,  2  E.  P.  Smith,  267, 
272,  274)  And  on  this  ground  I  am  of  the  opinion  there 
should  be  a  new  trial  granted ;  with  costs  to  abide  the  event 

Campbell,  J.  The  objection  that  the  plaintiff  had  incum- 
bered the  land  was  not  well  taken.  It  would  not  necessarily 
prevent  the  plaintiff  from  performing  his  contract 

The  question  whether  the  witness  Spencer  could  be  inquired 
of  as  to  his  religious  belief,  and  whether  that  could  be  sub- 
mitted to  the  jury,  is  one  of  interest,  though  one  upon  which 
I  think  there  ought  not  to  be  much  doubt  or  difficulty. 

The  first  constitution  of  this  state,  adopted  in  1777,  and 
drawn  up  principally  by  that  eminent  jurist  and  christian 
statesman  John  Jay,  contained  the  following  section,  (§  38 :) 
"And  whereas,  we  are  required  by  the  benevolent  principles 
of  rational  liberty,  not  only  to  expel  civil  tyranny,  but  also  to 
guard  against  that  spiritual  oppression  and  intolerance,  where- 
with the  bigotry  and  ambition  of  weak  and  wicked  priests  and 
princes  have  scourged  mankind ;  this  convention  doth  further, 
in  the  name,  and  by  the  authority,  of  the  good  people  of  this 
state,  ordain,  determine  and  decree,  that  the  free  exercise  and 
enjoyment  of  religious  profession  and  worship,  without  dis- 
crimination or  preference,  shall  forever  hereafter  be  allowed 
within  this  state  to  all  mankind,  provided  that  the  liberty 
of  conscience  hereby  granted  shall  not  be  so  construed  as  to 
excuse  acts  of  licentiousness,  or  justify  practices  inconsistent 
with  the  peace  or  safety  of  this  state." 

All  of  this  section,  with  the  exception  of  the  preamble,  was 
re-adopted  in  the  constitution  of  1821.    A  single  word  only 
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was  altered.  The  word  secured  was  substituted  for  the  word 
granted  in  the  proviso.  It  was  declared  by  the  change  that 
liberty  of  conscience  was  a  natural  right,  and  not  one  derived 
from  government.  The  constitution  secured  it  It  was  not 
granted. 

In  the  present  constitution  the  same  provision  is  contained, 
with  the  following  words  inserted  before  what  was  the  proviso 
in  the  former  constitutions :  "  And  no  person  shall  be  ren- 
dered incompetent  to  be  a  witness  on  account  of  his  opinions 
on  matters  of  religious  belief  The  statute  law  in  force  at 
the  time  of  the  adoption  of  the  present  constitution  (2  B.  8. 
408,  §  87,)  was  as  follows:  "Every  person  believing  in  the 
existence  of  a  Supreme  Being  who  will  punish  false  swearing, 
shall  be  admitted  to  be  sworn  if  otherwise  competent/'  The 
constitution  now  makes  him  competent  whether  he  believes  in 
a  Supreme  Being  or  not 

It  was  distinctly  stated  in  the  convention,  by  the  mover  of  the 
amendment,  as  follows :  "  If  there  was  any  thing  thus  affect* 
ing  his  credibility,  let  it  go  to  the  jury.  Let  it  go  to  his  credit, 
and  not  to  his  competency."  The  amendment  which  was 
voted  down  in  the  convention,  was  one  which  allowed  evidence 
to  be  given  as  to  the  belief  of  the  witness,  in  order  to  affect  his 
credibility.  As  the  law  stood,  no  person  was  required  to  state 
his  belief  as  a  requisite  to  his  admission  to  be  sworn,  "but 
the  belief  or  unbelief  of  every  person  offered  as  a  witness,  may 
be  proved  by  other  and  competent  testimony."  This  latter 
provision  the  convention  would  not  adopt.  In  the  organic 
law  of  the  state  it  was  intended  that  the  question  of  compe- 
tency alone  should  be  settled.  No  testimony  would  be  allowed 
on  the  question  of  competency.  That  was  settled.  So,  more 
recently  by  statute  the  question  of  interest  has  been  disposed 
of,  in  a  similar  manner.  The  parties  are  competent  witnesses 
for  themselves.  Interest  does  not  exclude  them.  But  the 
question  of  credibility  still  remains,  and  must  remain  so  long 
as  justice  is  administered  by  fallible  men.  No  constitution, 
no  statute,  could  regulate  it    There  is  no  longer  a  jury  of  the 

Vol.  XXVIII.  18 


} 


274  CASES  IN  THE  SUPREME  OOUBT. 

Stanbro  v.  Hopkins. 

vicinage.  Parties  and  witnesses  are  most  generally  unknown 
to  both  courts  and  juries,  especially  in  the  higher  courts.  To 
a  great  extent  this  must  be  so,  in  large. cities.  When  a  stranger 
is  offered  as  a  witness  on  the  stand,  the  judge  and  jury  have  a 
right  to  know  what  are  his  pursuits  in  life,  his  associations, 
and  in  many  cases  his  opinions,  so  that  they  may  the  better 
judge  what  credibility  he  is  entitled  to.  It  is  the  duty  of 
the  court  to  see  that  such  inquiries  are  not  too  much  extended, 
and  to  check  them  when  there  is  any  tendency  to  abuse.  Re- 
ligious opinions,  though  necessarily  of  a  delicate  nature,  are 
not  without  the  pale  of  inquiry.  It  was  said  by  that  stern 
and  able  old  judge,  Chief  Justice  Spencer,  in  Jackson  v.  Qrid- 
ley,  (18  John.  106 :)  "  Religion  is  a  subject  on  which  every 
man  has  a  right  to  think  according  to  the  dictates  of  his  un- 
derstanding. It  is  a  solemn  concern  between  his  conscience 
and  his  God,  with  which  no  human  tribunal  has  a  right  to 
meddle.  But  in  the  development  of  facts  and  the  ascertain- 
ment of  truth  human  tribunals  have  a  right  to  interfere.  They 
are  bound  to  see  that  no  man's  rights  are  impaired  or  taken 
away,  except  through  the  medium  of  testimony  entitled  to 
belief  And  no  testimony  is  entitled  to  belief,  unless  deliv- 
ered under  the  solemnity  of  an  oath,  which  comes  home  to 
the  conscience  of  the  witness,  and  will  create  a  tie  arising  from 
the  belief  that  false  swearing  would  expose  him  to  punishment 
in  the  life  to  come.  On  this  great  principle  rest  all  our  insti- 
tutions, and  especially  the  distribution  of  justice  between  man 
and  man," 

I  do  not  believe  that  it  is  improper  or  illegal  to  ask  a  wit- 
ness, on  his  cross-examination,  whether  he  believes  in  the  exist- 
ence of  a  Supreme  Being  who  will  punish  false  swearing.  In 
this  case  the  witness  answered  that  he  did  not  so  believe. 
What  to  him,  therefore,  was  the  solemnity  of  an  oath  ?  The 
appeal  to  God  was  but  a  solemn  mockery.  But  if  all  oaths 
were  dispensed  with  in  the  administration  of  justice,  all  men 
would  not  be  entitled  to  equal  credit    Pursuits,  habits,  associ- 
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ations  and  opinions  would  still  be  the  subject  of  inquiry  for 
the  purpose  of  informing  the  judgments  of  courts  and  juries. 
But  as  my  brethren  think  that  there  was  error  in  that  part 
of  the  judge's  charge  which  submitted  the  question  whether 
the  defendant  purchased  the  property  with  intent  to  defraud 
the  creditors  of  his  brother,  on  the  ground  that  there  was  not 
sufficient  evidence  of  there  being  other  creditors,  there  must  be 
a  new  triaL 

All  the  judges  were  of  the  opinion  that  the  judge,  who  pre- 
sided on  the  trial,  committed  no  error  in  permitting  the  plain- 
tiff  to  show,  by  Spencer,  on  his  cross-examination,  that  he 
did  not  believe  in  the  existence  of  a  God  who  will  punish  false 
swearing ;  or  in  his  charge  to  the  jury  as  to  Spencer's  evidence. 
But  a  majority  of  the  court  were  of  the  opinion  a  new  trial 
should  be  granted  for  the  reasons  contained  in  the  concluding 
portion  of  the  opinion  of  Justice  Balcom. 

New  trial  granted,  costs  to  abide  the  event. 

[Cobtlahd  Gekbral  Tebm,  November  9, 1858.  Gray,  Mason,  Balcom  and 
Campbdl,  Justice*.] 
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Where  the  regulations  of  a  rail  road  company  require  the  conductors  upon 
each  division  of  the  road,  on  starting  with  each  train,  to  examine  the  tickets 
of  the  passengers  and  tear  off  from  a  corner  thereof  the  letter  indicating 
that  division,  and  if  a  passenger  desires  to  stop  over,  at  any  point,  the  con- 
ductor is  authorized  so  to  indorse  his  ticket  as  to  secure  his  passage  from 
that  point  to  the  end  of  the  division ;  hut  if  the  ticket  is  turf  so  indorsed, 
other  conductors  on  the  same  division  are  to  disregard  it  and  collect  fare, 
or  put  the  passenger  off  the  cars ;  if  a  passenger,  after  entering  upon  a  par- 
ticular division  and  having  the  letter  appropriate  to  that  division  torn  off 
his  ticket,  stops  over  at  a  station  without  giving  notice  to  the  conductor,  or 
asking  him  to  make  the  proper  indorsement  upon  his  ticket,  and,  the  next 
day,  proceeds  upon  his  journey,  on  another  train,  and  presents  the  ticket, 
thus  mutilated  and  without  indorsement,  to  the  conductor,  the  latter  is  not 
bound  to  receive  the  same ;  but  will  be  justified  in  collecting  the  fare  of 
the  passenger,  or  in  putting  him  off  the  cars,  upon  his  refusing  to  pay. 
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Such  a  regulation  is  a  reasonable  one,  and  is  necessary,  iu  orjler  to  guard 
against  fraud. 

If  a  passenger  chooses  to  stop  and  lie  over,  it  is  not  unreasonable  to  require 
him  to  procure  his  ticket  to  be  bo  indorsed  as  to  make  it  a  voucher  to  the 
conductor  hating  charge  of  a  subsequent  train. 

Under  such  a  regulation,  the  rule  of  evidence  is  prescribed  to  the  conductor. 
What  is  written  or  printed  upon  the  ticket  is  the  only  evidence  he  has  any 
right  to  take.  If  the  letter  indicating  the  passenger's  right  to  ride  upon  a 
particular  division  is  torn  from  the  ticket,  it  is  evidence  to  the  conductor 
that  the  holder  has  ridden  over  that  division ;  and  the  latter  has  no  right  to 
supply  what  that  letter  indicated,  by  parol  proof. 

In  such  a  case  it  is  not  necessary  to  prove  that  the  passenger  knew  the  object 
of  divesting  the  ticket  of  its  corners.  He  will  be  presumed  to  have  pur- 
chased his  ticket  with  reference  to  the  regulations  of  the  road. 

Where  a  verdict  is  taken  for  the  plaintiff,  subject  to  the  opinion  of  the  court, 
if  there  are  exceptions  in  the  case,  upon  which  either  party  has  a  right  to 
be  heard,  on  a  motion  for  a  new  trial,  the  court  cannot  give  judgment  for 
the  defendant,  on  the  verdict,  but  the  verdict  will  be  set  aside  as  for  a 
mfaMftl, 

f[IS  action  was  tried  at  the  Broome  circuit,  in  October, 
1857,  before  Balcom,  J.,  and  a  jury,  and  upon  the  trial 
the  following  facts  appeared,  viz :  That  the  New  York  and 
Erie  Bail  Road,  upon  which  the  plaintiff  was  a  passenger  and 
the  defendant  a  conductor,  consists  of  four  divisions.  The 
eastern,  extending  from  Fiermont  to  Fort  Jervis ;  the  Dela- 
ware, extending  from  Port  Jervis  to  Susquehanna ;  the  Sus- 
quehanna, extending  from  Susquehanna  to  Hornellsville,  and 
the  western,  extending  from  Hornellsville  to  Dunkirk.  And 
that  the  tickets  issued  to  passengers  upon  the  road,  have 
upon  them,  at  each  corner,  a  printed  letter,  which  is  the 
initial  of  one  of  the  several  divisions  of  the  road ;  and  that 
by  the  regulations  of  the  rail  road  company,  each  conductor 
of  a  train  passes  over  the  whole  of  a  single  division  of  the 
road,  and  is  required  to  go  through  the  cars  when  first  enter- 
ing upon  his  division,  and  examine  the  ticket  of  each  passen- 
ger and  tear  off  from  the  corner  of  it  the  letter  indicating  the 
division  over  which  he  runs,  and  then  return  the  ticket  to  the 
passenger;  and  if  a  passenger  desires  to  lie  over  at  any  point 
on  the  division,  the  conductor  is  authorized  so  to  indorse  his 
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ticket  pg  to  Becttre  his  passage  from  that  point  to  the  end  of 
the  division,  if  the  ticket  extends  so  far,  and  when  so  indorsed, 
other  conductors  on  the  same  division  are  to  receive  it.  If 
not  indorsed,  other  conduotorB  on  the  same  division  are  to 
disregard  it,  and  collect  fare;  and  if  the  passenger  refuses  to  pay 
or  to  leave  the  car  upon  request,  it  is  made  the  duty  of  the 
conductor  to  put  him  off.  While  these  regulations  were  in 
force  and  on  the  16th  of  September,  1856,  the  plaintiff  pur- 
chased a  passenger  ticket  from  Newburgh,  on  a  branch  of  the 
eastern  division,  to  Addison,  on  the  Susquehanna  division, 
having  upon  it  the  printed  words,  "Good  this  trip  only/1 
He  started  on  the  trip  on  the  evening  of  the  day  he  purchased 
the  ticket,  and  passed  on  as  far  as  Deposit,  on  the  Delaware 
division,  and  then  lay  over  one  train,  and  on  the  morning  of 
the  next  day  went  on  board  of  a  slow  train  and  stopped  off 
again  at  Great  Bend,  on  the  Susquehanna  division,  where  he 
remained  until  the  afternoon  of  the  17th  of  September,  when 
he  got  on  board  of  a  train  of  which  the  defendant  was  con- 
ductor. Upon  leaving  Susquehanna,  (the  commencement  of 
that  division,)  on  his  way  to  Great  Bend,  a  new  conductor 
came  on  board  and  called  for  tickets.  The  plaintiff  exhibited 
his  ticket ;  the  conductor  took  it  and  tore  off  the  corner  hav- 
ing upon  it  the  letter  indicating  the  division  over  which  they 
were  then  passing ;  with  the  ticket  in  this  condition  the  plain- 
tiff got  on  board  of  the  train  conducted  by  the  defendant,  by 
whom  he  was  asked  for  his  ticket  He  exhibited  one  having 
all  the  corners  with  the  letters  indicating  the  respective  divis- 
ions over  which  he  had  passed,  including  the  Susquehanna 
division,  torn  off.  This  ticket  thus  mutilated,  the  defendant 
refused  to  receive,  and  demanded  of  the  plaintiff  his  fare, 
which  the  plaintiff  refused  to  pay,  insisting  that  he  had  paid 
his  fere  from  Newburgh  to  Addison.  The  defendant  told  him 
he  could  not  help  that ;  his  instructions  were  such  that  he 
could  not  receive  his  ticket.  The  plaintiff  said  "do  you  sup- 
pose that  I  would  lie?"  To  which  the  defendant  replied,  "I 
suppose  what  you  say  is  true,  but  I  cannot  take  the  ticket/' 
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and  if  he  did  not  pay  he  should  put  him  off;  that  he  had 
better  keep  the  ticket  he  had,  and  when  he  got  to  Binghamton 
bay  another.  When  the  train  arrived  at  Binghamton  the 
plaintiff  refused  to  purchase  another  ticket  and  the  defendant 
pat  him  off  the  train.  The  defendant  being  examined  as  a 
witness  in  his  own  behalf,  testified  that  he  had  no  reason  to 
believe  the  plaintiff  had  traveled  on  the  ticket  any  farther 
than  to  Great  Bend.  There  was  evidence  tending  to  show 
that  the  conductor  on  the  Delaware  division  allowed  the  plain- 
tiff to  pass  from  Deposit  to  Susquehanna,  notwithstanding 
the  corner  of  the  ticket  having  upon  it  the  letter  indicating 
that  division  had  been  previously  torn  off  by  the  conductor 
who  had  charge  of  the  previous  train  from  Fort  Jervis  to 
Susquehanna,  and  that  the  conductor  having  charge  of  the 
train  from  Susquehanna  to  Hornellsville,  upon  which  the 
plaintiff  rode  from  Susquehanna  to  Great  Bend,  advised  the 
plaintiff  to  lie  over  at  Great  Bend  until  a  faster  train  should 
come  along.  Bat  it  did  not  appear  that  the  conductor  knew 
he  got  off  at  that  place,  or  that  the  plaintiff  asked  the  con- 
ductor so  to  indorse  his  ticket  that  it  would  be  good  for  the 
next  train. 

Dickinson  &  Wright,  for  the  plaintiff 

Geo.  Sidney  Gamp  and  J.  J.  Taylor,  for  the  defendant 

Gray,  J„  It  does  not  appear  from  the  case  that  a  point 
was  made  upon  the  trial,  founded  upon  the  conduct  of  the 
two  conductors— of  the  one,  in  permitting  the  plaintiff  to  ride 
upon  a  mutilated  ticket  from  Deposit  to  Susquehanna,  in  vio- 
lation of  the  rules  of  the  company,  or  of  the  other  in  advising 
the  plaintiff  to  lie  over  at  Great  Bend.  And  if  one  had  been 
made,  I  am  unable  to  perceive  how  the  conduct  of  one  con- 
ductor, in  violating  the  rules  of  his  employers,  could  prejudice 
another  more  faithful  than  himself,  who  adhered  to  his  instruc- 
tions and  discharged  his  duties  under  them.    Nor  can  I  per- 
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ceive  that  any  wrong  was  committed  by  the  conductor  who 
advised  the  plaintiff  to  lie  over  at  Great  Bend.  The  plaintiff 
was  not  advised  to  omit  getting  his  ticket  indorsed,  and  if  he 
had  been,  it  would  have  been  the  error  of  that  conductor  and 
not  the  error  of  the  defendant.  It  must  be  borne  in  mind 
that  this  action  is  not  against  the  company,  for  any  wrongful 
act  of  its  employee,  or  against  any  employee  whose  acts  have 
misled  the  plaintiff,  but  against  one  who  has  committed  no 
wrong,  provided  the  regulations  of  the  company  were  reason- 
able and  were  reasonably  executed.  Nor  can  it  prejudice  the 
defendant  that  he  believed  the  plaintiff's  statement  to  be  true. 
The  company,  by  their  regulations,  had  prescribed  rules  of 
evidence  for  him.  He  had  no  right  to  act  upon  oral  evidence ; 
what  was  written  or  printed  upon  the  passenger's  ticket  was 
the  only  evidence  he  had  the  right  to  take ;  and  when  the 
letter  indicating  the  plaintiff's  right  to  ride  upon  the  Susque- 
hanna division  was  torn  from  the  ticket,  it  was  evidence  to 
him  that  the  plaintiff  had  ridden  over  that  division,  and  the 
plaintiff  had  no  right  to  supply  what  that  letter  indicated,  by 
parol  proof.  Once  admit  the  right  of  the  conductor  to  take 
the  word  of  a  passenger  as  a  substitute  for  a  ticket  or  what  a 
ticket  indicates,  and  frauds  innumerable  would  be  committed 
by  dishonest  travelers,  upon  over  credulous  conductors.  All 
concede  that  the  important  interests  which  rail  road  companies 
have  at  stake,  render  regulations  to  be  observed,  not  only  by 
their  conductors,  but  by  passengers  on  their  trains,  indispen- 
sable to  secure  each  against  imposition  by  the  other.  The 
right  of  the  company  to  make  such  rules  stands  upon  author- 
ity not  to  be  questioned  here.  (Hibbard  v.  The  New  York 
and  Erie  Bail  Road  Company,  1  E.  P.  Smith,  455.)  The 
regulations  of  the  road,  however,  must  be  reasonable  or  its 
patrons  are  not  bound  by  them.  A  part  of  the  contract  be- 
tween the  plaintiff  and  the  rail  road  company  was  that  the 
ticket  given  him  should  be  good  only  for  the  trip  he  com- 
menced on  the  day  he  purchased  the  ticket ;  and  for  the  pur- 
pose of  ascertaining  how  much  of  the  trip  he  made,  each 
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conductor,  by  the  regulations  of  the  company,  was  required, 
at  the  commencement  of  his  division,  to  call  for  and  examine, 
then,  the  tickets  of  the  passengers,  and  tear  off  from  eack 
ticket  the  corner  having  upon  it  the  letter  indicative  of  bit 
division.  This  was  a  necessary  regulation  to  guard  againrt 
fraud ;  if  the  letter  should  not  be  torn  off  until  after  leaving 
the  station  nearest  the  end  of  the  division,  the  plaintiff  might 
have  traveled  to  within  a  few  miles  of  Horaellsville  and  step- 
ped off  with  his  ticket  in  his  pocket,  and  passed  it  over  to 
another,  or  retained  it  himself  and  rode  again  with  some  otber 
conductor,  from  Susquehanna  to  the  same  station  where  to 
got  off,  as  often  as  he  pleased,  unless  he  should  be  reoognM 
by  some  conductor  who  could  detect  him  in  the  fraud;  orthe 
ticket  might  be  passed  from  one  to  another  and  answer  At 
purposes  of  a  hundred  passengers  from  the  beginning  of  tfce 
Susquehanna  division  to  the  station  next  to  its  end.  Tb 
plaintiff  professes  not  to  have  understood  why  the  corners  cf 
the  ticket  were  torn  off  His  want  of  intelligence  in  tW 
respect  cannot  aid  him ;  he  had  ridden  over  the  road  otej 
and  of  course  must  have  seen  printed  upon  the  corners  of  to 
ticket  the  letters  indicating  the  respective  divisions  of  the  road, 
and  when  he  had  seen  a  conductor  of  each  division  he  pao4 
tear  off  the  corner  of  his  ticket,  having  upon  it  the  W» 
indicating  the  division  over  which  he  was  traveling,  he  bid 
the  means  of  knowing  that  his  ticket,  which  by  its  terms  v* 
good  only  for  the  trip  he  was  then  taking,  was  being  divert* 
of  its  corners  that  the  ticket  itself  might  show  how  much  of 
the  trip  he  had  traveled.  But  it  is  not  necessary  to  prow 
that  he  knew  the  object  of  divesting  the  ticket  of  its  corners. 
He  is  presumed  to  have  purchased  the  ticket  in  reference  to 
the  regulations  of  the  road.  {Northern  Bail  Boad  Cw*p*1 
v.  Page,  22  Barb.  130.)  And  when  he  chose  to  lie  over  i 
train,  there  was  nothing  unreasonable  in  requiring  him  to  pro- 
cure his  ticket  to  be  so  indorsed  as  to  make  it  a  voucher  to 
the  conductor  who  should  have  the  charge  of  the  next  or  son* 
subsequent  train.    No  point  is  made  that  the  regulation** 


OORTLAOT>— NOVEMBER,  1868.  281 

Beebe  v.  Ayres. 

the  company  were  unreasonably  executed  by  the  defendant,  by 
the  exercise  of  too  great  force  in  ejecting  the  plaintiff  from 
the  car.  The  verdict  upon  the  whole  case  was  taken,  subject 
to  the  opinion  of  this  court,  and  I  am  of  opinion,  for  the 
reason  stated,  that  the  defendant  should  have  judgment  upon 
the  verdict  • 

Balook,  J.  The  plaintiff  purchased  a  ticket  at  New- 
burgh  which  entitled  him  to  a  ride  from  that  place,  in  a  pas- 
senger car  on  the  New  York  and  Erie  Bail  Road,  to  Addison. 
The  words  "  good  this  trip  only/1  were  on  it,  and  it  was  dated 
"  Sept  16,  1856/'  The  letters  E.  D.  S.  W.  were  on  the 
corners  thereof  Those  letters,  according  to  the  rules  of  the 
rail  road  company,  were  to  be  torn  off  by  the'  conductors  of 
the  train,  on  which  the  plaintiff  should  ride,  in  this  manner,  to 
wit:  the  conductor  on  the  eastern  division  of  the  road  was 
to  tear  off  the  letter  E ;  the  one  on  the  Delaware  division 
was  to  tear  off  the  letter  D ;  and  the  one  on  the  Susquehanna 
division  was  to  tear  off  the  letter  S. 

The  plaintiff  by  virtue  of  the  ticket,  rode  in  the  afternoon 
and  night  of  the  16th  day  of  September,  1856,  upon  the  rail 
road  as  far  west  as  Deposit,  on  the  Delaware  division ;  but 
before  he  arrived  there  the  conductors  of  the  train  on  which 
he  ro^e  had  torn  the  letters  E.  and  D.  off  the  ticket  He 
stopped  at  Deposit  and  staid  there  till  the  next  day,  as  he 
claimed  at  the  trial,  because  the  conductor  on  the  eastern  di- 
vision of  the  road  had  told  him  he  could  stop  there  and  it 
would  be  all  right.  But  he  did  not  have  the  conductor  on 
the  Delaware  division  indorse  any  thing  upon  the  ticket  to 
show  his  right  to  stop  at  Deposit,  as  he  should  have  done, 
according  to  the  rules  of  the  railroad  company.  In  the  fore* 
noon  of  the  17th  day  of  September,  1856,  the  plaintiff  rode 
on  an  emigrant  train  by  virtue  of  the  ticket,  without  objec- 
tion from  the  conductor  thereof  to  Susquehanna,  where  another 
conductor  took  that  train.  He  then  rode  from  that  place  on 
the  same  train,  by  virtue  of  the  ticket,  to  Great  Bend;  but 
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before  he  arrived  there  the  conductor  who  took  that  train  at 
Susquehanna,  tore  the  letter  8.  off  the  ticket,  and  handed  it 
back  to  the  plaintiff  The  express  train  which  the  defendant 
ran  as  conductor,  was  then  behind  the  emigrant  train,  bat  it 
was  a  much  faster  one  than  the  latter,  and  was  to  pass  the 
latter  before  arriving  at  Addison.  The  plaintiff  left  the  emi- 
grant train  at  Great  Bend  and  waited  there  until  the  express 
train  came  up  and  then  got  upon  that  He  did  this,  as  he 
testified  upon  the  trial,  because  the  conductor  of  the  emigrant 
train  told  him,  if  he  was  in  a  hurry  he  had  better  do  so :  but 
he  did  not  tell  such  conductor  that  he  should  leave  his  train 
there,  and  take  the  express  train ;  neither  did  he  have  such 
conductor  make  an  indorsement  upon  the  ticket,  to  show 
the  conductor  of  the  express  train  that  he  had  not  ridden  on 
the  Susquehanna  division  of  the  road  to  Addison  by  virtue  of 
the  ticket.  After  the  express  train  left  Great  Bend,  and 
before  it  arrived  at  Bingham  ton,  the  defendant,  as  conductor 
thereof,  demanded  fere  of  the  plaintiff,  who  presented  the 
above  mentioned  ticket  to  him,  the  letter  S.  being  torn  off  The 
defendant  refused  to  accept  the  ticket,  and  informed  the  plain- 
tiff  that  unless  he  paid  the  usual  fere  to  him,  he  should  put 
him  off  the  train.  The  plaintiff  refused  to  pay  fere  to  the 
defendant,  on  the  ground  that  he  had  not  before  traveled  on 
the  road  by  virtue  of  his  ticket  west  of  Great  Bend.  After 
the  train  was  stopped  at  Binghamton  the  plaintiff  refused  to 
leave  the  cars  or  pay  fare  to  the  defendant ;  and  the  defendant 
then  forcibly  ejected  him  from  the  cars  and  left  him  at  that 
place. 

The  plaintiff  brought  this  action  to  recover  damages  for 
being  thus  forcibly  ejected  from  the  express  train  of  can  by 
the  defendant,  at  Binghamton.  The  jury  assessed  the  plain- 
tiff's damages  (on  the  assumption  that  he  could  maintain  the 
action,)  at  $250 ;  and  by  the  direction  of  the  judge  who 
presided  upon  the  trial,  the  jury  found  a  verdict  in  favor  of 
the  plaintiff  for  $250  damages,  subject  to  the  opinion  of  the 
court  at  the  general  term. 
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Is  the  plaintiff  entitled  to  judgment  upon  the  verdict  ?  In 
the  first  place  the  plaintiff  did  not  inform  the  conductor  of  the 
emigrant  train  that  he  should  leave  that  train  and  take  the 
express  train  at  Great  Bend ;  and  it  is  reasonable  to  suppose, 
if  he  had  so  informed  him,  such  conductor  would  have  told 
him  he  must  have  his  ticket  indorsed,  to  enable  him  to  show  the 
conductor  of  the  express  train  that  he  had  not  ridden  by  vir- 
tue of  it,  west  of  Great  Bend. 

The  plaintiff  knew,  when  he  went  aboard  of  the  express 
train,  his  ticket  did  not  show  that  he  was  entitled  to  ride  on 
that  train ;  and  he  had  no  right  to  presume  that  the  conduc- 
tor of  the  emigrant  train  had  authority  to  permit  him  to 
change  trains  without  indorsing  a  statement  to  that  effect 
upon  his  ticket.  The  plaintiff  was  on  the  express  train, 
without  any  evidence  of  his  right  to  ride  there ;  certainly 
without  such  evidence  as  the  defendant,  as  conductor  thereof, 
was  instructed,  by  the  rail  road  company,  to  require  of  him. 
And  granting  that  he  was  there  by  reason  of  what  the  con- 
ductor of  the  emigrant  train  said  to  him,  that  did  not  excuse 
him  from  furnishing  evidence  to  the  defendant  of  his  right  to 
ride  on  the  express  train,  when  he  refused  to  pay  fare ;  for 
what  the  conductor  of  the  emigrant  train  said  to  the  plain- 
tiff was  unauthorized  by  the  rail  road  company,  and  there- 
fore was  not  binding  upon  the  defendant.  The  plaintiff  had 
notice  of  this,  before  he  was  put  out  of  the  cars  by  the  de- 
fendant ;  and  he  was  not  put  out  until  after  he  had  refused 
to  leave  the  cars  or  pay  fare  to  the  defendant.  The  defend- 
ant obeyed  the  rules  and  regulations  of  the  rail  road  com- 
pany in  ejecting  the  plaintiff  from  the  cars ;  and  I  think  he 
was  justified  in  all  he  did  towards  the  plaintiff  at  the  time. 
(See  1  Smith,  455.) 

But  we  cannot  give  judgment  for  the  defendant  on  the 
verdict,  for  the  reason  that  there  are  exceptions  in  the  case, 
upon  which  either  party  has  the  right  to  be  heard  on  a  mo- 
tion for  a  new  trial.    The  verdict  must  therefore  be  set 
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aside  as  for  a  mistrial,  costs  to  abide  the  event    (See2Smii, 
602,606.) 

All  the  jugtices  concurred  in  both  of  the  above  condusioDa 

Verdict  set  aside  as  for  a  mistrial,  costs  to  abide  the  event 

[Coktlakd  Gbvbkal  Tbrh,  November  9,  1868.    dray,  Ma*m,  Bckm 
and  OunpfeS,  Justices.] 


The  People  vs.  The  New  York  Central  Bail  -Boat 
Company. 

In  the  computation  of  time  under  a  statute,  the  day  from  which  a  specMd 
number  of  days  is  to  be  counted,  is  to  be  excluded,  and  the  day  <n  vkkh 
the  period  expires  is  to  be  included. 

Thus  where  a  statute  declared  that  certain  penalties,  incurred  by  nil  wd 
companies,  should  be  sued  for  iciihtn  ten  days  after  the  same  were  incoM 
Edd  that  an  action  for  penalties  incurred  on  the  20th  of  December, « 
properly  brought  on  the  80th  of  that  month. 

APPEAL  from  a  judgment  entered  at  a  special  term,  ate 
a  trial  at  the  circuit.  The  action  was  brought  to  rectf* 
penalties  or  fines,  to  be  imposed  upon  the  defendants,  for  neg- 
lecting to  ring  a  bell,  or  sound  a  steam  whistle  on  crosoDg  ft 
highway  with  their  locomotives,  as  required  by  statute.  Bj 
the  general  rail  road  law,  (Laws  of  1850,  ch.  140,  p.  211,  §39J 
a  bell  is  required  to  be  rung,  or  whistle  sounded,  by  every  id 
road  company,  on  crossing  a  public  highway  with  a  locomo- 
tive, under  a  penalty  of  $25  for  every  neglect,  to  be  sued  fa 
by  the  district  attorney  of  the  county  within  ten  days  ofto 
such  penalty  is  incurred.  By  chapter  282,  Laws  of  185% 
page  608,  a  bell  shall  be  rung,  &c.  and  every  neglect  sbl 
subject  the  corporation  to  a  fine  not  exceeding  $20.  All  ti* 
penalties  may  be  sued  for  in  the  name  of  the  people  of  tk 
state  of  New  York,  by  the  district  attorney  of  the  ooimft 
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toithin  ten  days  iheretxfter.  The  plaintiff  proved  eight  differ- 
ent neglects  of  this  kind  by  the  defendants,  in  the  town  of 
Bennett,  Cayuga  county,  on  the  20th  of  December,  1856.  The 
action  was  commenced  on  the  30th  of  December.  The  defend- 
ants moved  for  a  nonsuit,  on  the  ground  that  the  action  was 
not  brought  in  time ;  which  motion  was  denied.  The  judge 
charged  the  jury  that  if  the  action  was  commenced  on  the  30th 
day  of  December,  it  was  in  time  to  recover  the  penalties  in- 
curred on  the  20th  of  that  month,  and  within  the  ten  days 
prescribed  by  the  statute.  The  jury,  by  their  verdict,  found 
that  the  defendants  had  been  guilty  of  eight  different  neglects, 
on  the  20th  of  December ;  and  the  court,  in  pursuance  of  such 
verdict,  imposed  a  fine  of  $60  upon  the  defendants ;  for  which 
sum,  with  costs,  judgment  was  entered. 

8,  Giles,  for  the  plaintiff. 

J.  0.  Cox,  for  the  defendants. 

By  the  Court y  E.  Darwin  Smith,  J.  Under  the  charge  of 
the  court,  that  if  the  action  was  commenced  on  the  30th  of 
December  the  plaintiff  could  recover  for  the  penalties  incurred 
on  the  20th  of  December,  the  jury  have  found  the  defend- 
ants guilty  of  eight  different  neglects  or  offenses  on  that  day. 
By  this  construction  and  finding  the  liability  of  the  defendants 
in  the  action  extended  through  eleven  days ;  the  offense  being 
committed  on  the  20th,  and  the  action  commenced  on  the  30th, 
or  for  ten  days  after  the  20th,  exclusive  of  the  20th.  The 
question  is,  under  the  statute,  for  how  many  days  after  the 
commission  of  the  offense  did  the  defendants  remain  liable  to 
be  sued  for  such  offense ;  or  when  did  the  statute  of  limita- 
tions apply  to  the  offense  and  terminate  the  defendant's  lia- 
bility to  an  action  therefor.  The  statute  (Laws  of  1854,  chap. 
282,  §  7,  p.  611,)  after  declaring  it  to  be  the  duty  of  all  rail 
road  companies  to  ring  a  bell  or  sound  a  steam  whistle  for  at 
feast  eighty  rods  from  the  place  where  the  rail  road  shall  cross 
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any  traveled  road,  and  declaring  that  every  neglect  to  comply 
with  the  provisions  shall  subject  the  corporation  owning  the 
rail  road  to  a  fine  not  exceeding  $20,  provides  as  follows: 
"  All  the  penalties  hereinbefore  mentioned  may  be  sued  for  in 
the  name  of  the  people  of  the  state  of  New  York,  by  the  dis- 
trict attorney  of  the  county  where  the  same  shall  occur,  within 
ten  days  thereafter?  If  the  ten  days  are  to  be  computed  from 
the  act  done — the  offense  committed — the  20th  of  December 
should  be  included  within  the  ten  days,  and  the  ten  days 
would  expire  on  the  29th.  The  people  obviously  could  have 
commenced  this  action  on  the  20th  of  December,  as  soon  as 
the  offense  was  committed ;  and  if  the  legislature  intended  to 
allow  the  people  only  ten  days  within  which  to  prosecute,  then 
ten  days  had  elapsed  before  this  suit  was  commenced,  and  the 
case,  in  this  view  of  it,  would  fall  within  the  cases  of  Arnold 
v.  United  States,  (9  Cranch,  120;)  Pierpont  v.  Graham, 
(4  Wash.  232 ;)  Presley  v.  Williams,  (15  Mass.  B.  193 ;)  and 
Bex  v.  Adderley,  (Doug.  446.) 

But  I  think  we  are  hardly  at  liberty  to  adopt  the  rule  of 
construction  of  these  cases;  that  is,  including  the  day  on 
which  the  act  is  done,  as  within  the  ten  days  allowed  by  the 
statute,  since  the  case  of  Ex  parte  Dean,  (2  Cowen,  605,) 
and  Snyder  v.  Warren,  (Id.  518.)  In  the  case  of  Ex  parte 
Dean  the  court  said,  "  We  have  departed  from  the  rule  of 
construction  adopted  by  the  English  courts,  and  hold  that 
the  same  mode  of  computation  is  to  be  adopted  upon  statutes, 
which  prevails  both  in  England  and  in  this  state  as  to  notices ; 
that  is  to  say,  "  one  day  is  counted  inclusive  and  the  other  ex- 
clusive." The  code  (§  407)  declares  the  same  rule.  This  ap- 
plies to  all  questions  of  practice.  The  same  rule  applies  in 
the  construction  of  contracts.  The  same  rule  for  the  construc- 
tion of  statutes  is  re-asserted  in  Commercial  Bank  v.  Ives, 
(2  EiU,  356;)  Wilcox  v.  Wood,  (9  Wend.  348;)  Columbia 
Turnpike  v.  Haywood,  (10  id.  422 ;)  Roman  v.  LisweU,  (6 
Cowen,  660.)    And  see  Smith's  Commentaries,  §  618  and  note. 

As  the  mode  of  computing  time  is  of  lese  real  consequence 
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than  that  there  be  some  uniform  rule  on  the  subject,  I  think 
it  was  the  obvious  purpose  of  those  who  have  come  before  us 
in  this  court,  whose  decisions  are  above  referred  to,  to  adopt 
and  adhere  to  the  same  rule  in  the  construction  of  statutes 
which  obtained  in  respect  to  contracts,  notices  and  proceed- 
ings in  the  practice  of  the  courts.  And  I  think  also  that 
we  are  bound  to  presume  that  the  legislature  have  acted  in 
reference  to  this  rule  in  the  passing  of  statutes  and  in  the  lan- 
guage used  therein.  The  rule  is  at  best  arbitrary,  and  it  is 
not  for  the  public  interest  that  it  be  uncertain  and  fluctuating. 
It  is  far  better  for  the  courts  to  adhere  to  one  uniform  rule. 
The  rule  fixed  by  the  legislature,  in  the  code,  for  its  construc- 
tion, I  think  should  be  followed  in  the  construction  of  ail 
statutes.  The  decision  at  the  circuit,  I  think,  was  right.  The 
objection  that  the  plaintiff  is  not  entitled  to  costs  I  think  un- 
tenable. This  is  a  civil  action  for  the  recovery  of  money,  and 
the  plaintiff  recovering  more  than  $50  by  the  judgment  of  the 
court,  is  entitled  to  costs  under  the  statute. 
The  judgment  of  the  special  term  should  be  affirmed. 

[Monbob  Gbxbbal  Tbbm,  September  6, 1858.     Welles,  Johnson  and  Smiih, 
Justices.] 


Sage  and  others  vs.  D.  Mosher  and  J.  G-.  Mosher. 

A  complaint,  in  the  nature  of  a  creditor's  bill,  alleged  the  recovery  of  five  judg- 
ments by  the  plaintiffs  against  D.  M.  and  the  issuing  of  executions  and  the 
return  thereof  unsatisfied.  That  previous  to  the  recovery  of  the  judgments, 
D.  M.  was  the  owner  of  certain  real  estate,  which  fie  conveyed  to  J.  G.  M. 
without  any  consideration,  and  with  intent  to  defraud  creditors ;  and  that 
D.  M.  had  other  equitable  interests  which  ought  to  be  applied  on  said  judg- 
ments. The  complaint  prayed  that  the  sale  and  conveyance  of  the  land 
might  be  set  aside,  and  for  equitable  relief,  &c.  No  equitable  property  was 
discovered ;  and  it  appeared  in  proof  that  the  real  estate  had  been  conveyed 
to  one  G.  before  the  commencement  of  the  Buit.  G.  was  not  made  a  party 
to  the  suit.    MM  that  the  referee  should  have  dismissed  the  complaint,  or 
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roapended  the  trial  until  the  plaintiffs,  by  amendment  or  supplemental  UD, 

had  made  G.  a  party. 
Held  also,  that  the  action  as  a  creditor's  bill,  haying  at  the  time  of  the  trial, 

entirely  failed  of  its  object,  it  could  not  be  converted  into  a  legal  action  for 

the  purpose  of  recovering  a  judgment  for  damages,  against  the  defendants, 

or  either  of  them. 
Although  in  equity  several  judgment  creditors  may  join  in  one  suit  to  reach 

the  equitable  property  of  their  common  judgment  debtor,  or  remove  a 

fraudulent  incumbrance  in  the  way  of  the  collection  of  their  judgments, 

they  cannot  thus  unite  In  an  action  at  law. 
They  are  not  entitled  to  a  common  joint  judgment  at  law ;  and  an  equity  sift 

cannot  thus  be  turned  into  a  suit  at  law  for  the  recovery  of  damages. 

APPEAL  from  a  judgment  entered  at  a  special  term,  on  the 
report  of  a  referee.    The  facts  sufficiently  appear  in  the 
opinion. 

C.  G.  Juddj  for  the  appellants. 

K  A.  Hopkins,  for  the  respondents. 

By  the  Court,  E.  Darwin  Smith,  J.  The  complaint  in 
this  action  if  in  form  a  creditor's  bilL  It  sets  oat  fire 
different  judgments,  rendered  on  or  about  the  4th  of  Decem- 
ber, 1855,  and  states  that  executions  were  duly  issued  on  such 
judgments  and  returned  unsatisfied.  It  states  that  the  de- 
fendant Davison  Mosher,  on  the  13th  of  January,  1855,  was 
the  owner  of  certain  real  estate  in  Seneca  county,  which  he, 
on  that  day,  conveyed  to  the  defendant  John  G.  Mosher, 
without  any  bona  fide  consideration,  and  to  hinder,  delay  and 
defraud  his  creditors.  The  complaint  also  states  that  the  de- 
fendant Davison  Mosher  has  other  equitable  interests,  which 
ought  to  be  applied  on  said  judgments,  and  prays  that  the 
sale  and  conveyance  of  said  land  may  be  set  aside,  and  for 
equitable  relief,  or  that  the  defendants  may  be  adjudged  to  pay 
the  plaintiff's  judgment  with  costs.  No  equitable  property 
has  been  discovered  and  attached  by  the  proceeding,  and  the 
referee  finds  that  the  title  to  the  real  estate  had  been  conveyed 
to  a  person  not  a  party  to  the  action.  Such  real  estate  ap- 
pears to  have  been  conveyed  by  John  G\  Mosher  to  one  Greg- 
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oiy,  before  the  commencement  of  the  suit,  and  Gregory  not 
being  a  party  to  the  suit,  there  could  obviously  be  no  judg- 
ment or  decree  in  this  suit  affecting  the  land,  or  the  title  of 
said  Gregory  thereto.  Upon  these  facts  appearing,  I  think 
the  referee  should  have  dismissed  the  complaint,  or  suspended 
the  trial  until  the  plaintiffs,  by  amendment  or  supplemental 

,  bill,  had  made  Gregory  a  party.    Upon  the  allegations  of  the 

complaint,  the  plaintiffs  were  clearly  entitled  to  follow  the 

»  property  into  the  hands  of  Gregory,  and  if  they  could  impeach 

*  his  title  thereto,  were  entitled  to  have  the  conveyance  to  him 
!  set  aside  and  the  property  sold  under  the  decree  of  this  court 

*  and  the  proceeds  applied  in  payment  of  their  judgments ;  or 
else  to  be  at  liberty  to  sell  the  land  on  their  executions  at  law. 
But  as  a  creditor's  bill,  at  the  time  of  the  trial,  it  had  entirely 
failed  of  its  object.  It  had  attached  pr  bound  by  the  lien 
thereof,  no  property,  and  could  not  then,  I  think,  be  converted 
into  a  legal  action  for  the  purpose  of  recovering  a  judgment 

l  for  damages  against  the  defendants,  or  either  of  them.  Here 
were  five  parties,  with  five  separate  judgments,  at  law.  In 
equity  different  judgment  creditors  were  entitled  in  one  bill 
to  reach  the  equitable  property  of  their  common  judgment 
debtors,  or  remove  a  fraudulent  incumbrance  in  the  way  of 
the  collection  of  their  judgments,  but  they  cannot  thus  unite 
in  an  action  at  law.  They  are  not  entitled  to  a  common  joint 
judgment  at  law.  An  equity  suit  cannot  thus  be  turned  into 
a  suit  at  law  for  the  recovery  of  damages.  Except  as  an  action 
in  equity,  the  plaintiffs'  complaint  does  not  state  facts  en- 
titling the  plaintiffs  to  any  common  judgment  or  relief,  and 
it  would  have  been  demurrable  at  law  for  multifariousness. 
Five  actions  of  tort,  by  five  different  plaintiffs,  might  just  as 
lawfully  and  appropriately  be  joined  as  five  actions  for  fraud, 
on  five  separate  judgments,  by  five  several  parties,  when  the 
recovery  is  sought  in  damages.  The  referee  ordered  a  judg- 
ment for  $2170,  which  is  apportioned,  in  the  order  for  judg- 
ment, among  the  several  plaintiffs  according  to  the  amounts 
due  them  on  their  respective  judgments.  But  the  judgment 
Vol.  XXVIII.  19 
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is  entered  up  and  docketed  as  one  entire  judgment  I  know 
of  no  authority  for  such  a  recovery  or  such  a  proceeding,  and 
think  the  judgment  should  be  reversed. 

Judgment  reversed  and  new  trial  granted.    Costs  to  abide 
the  event 

[Moitbob  Gshbral  Term,  September  6, 1858.     Welles,  Smith  and  Johnson, 
Justices.] 


1  Tinney  vs.  Stebbins. 

Although  no  action  at  law  will  lie,  at  the  suit  of  one  tenant  in  common,  against 
another,  in  respect  to  the,  common  property,  without  proving  a  loss,  destruc- 
tion or  sale  of  the  property  by  the  defendant;  and  although  no  action  at 
law  can  be  maintained  by  one  tenant  in  common,  for  the  partition  of  such 
property,  yet  a  court  of  equity  is  competent  to  give  relief  in  such  cases,  by 
decreeing  a  partition  of  the  property,  or  a  sale  thereof  where  partition  is 
impracticable,  and  a  division  of  the  proceeds. 

£^Qt  A  PPEAL,  by  the  plaintiff,  from  a  judgment  of  nonsuit 

Hv^v.  3 HQ.  JLjL  In  April,  1855,  the  plaintiff  took  of  the  defendant  five  or 
six  acres  of  his  mint  ground,  to  work  on  shares,  the  plaintiff 
to  put  in  the  crop  and  do  the  work,  and  the  defendant  to  fur- 
bish a  team  and  half  the  roots,  and  a  distillery,  and  each  to 
have  half  of  what  was  raised,  to  be  divided  in  the  oil.  The 
parties  went  on  under  the  contract,  each  doing  his  part,  and 
raised  a  crop  which  when  distilled,  amounted  to  112  pounds. 
It  was  filtered  on  the  defendant's  premises,  according  to  the 
contract,  and  when  filtered  was  there  in  his  possession.  There- 
upon in  October,  1855,  the  plaintiff  went  with  his  servant  to 
the  defendant's  house,  taking  cans  with  him,  to  get  his  half 
of  the  oil.  He  told  the  defendant  what  he  had  come  for,  but 
the  defendant  said  "he  should  not  give  up  the  plaintiff's  oil, 
unless  the  plaintiff  would  secure  him  (the  defendant,)  on  a 
note  the  defendant  held  against  the  plaintiff."    This  the  plain- 
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tiff  declined  to  do,  reminding  the  defendant  that  the  note  was 
not  even  due,  and  repeating  his  demand  for  the  oil,  which  the 
defendant  again  refused  to  give  up,  and  said  he  should  keep 
it  as  security  for  the  note.  The  prayer  of  the  complaint  was 
for  judgment,  that  the  interests  of  the  plaintiff  and  of  the 
defendant,  in  the  oil,  might  be  ascertained,  determined  and 
declared,  and  that  the  defendant  might  be  adjudged  to  deliver 
the  said  oil,  or  so  much  thereof  as  the  plaintiff's  portion  might 
be,  to  the  plaintiff,  or  in  lieu  thereof  to  pay  him  therefor  at 
and  after  the  rate  of  four  dollars  per  pound  for  each  and  every 
pound  thereof,  with  costs ;  and  for  such  other  or  such  further 
relief  and  judgment  as  the  court  should  deem  just  in  the 
premises.  Oil  was  shown  to  be  worth  at  the  time  of  the  de- 
mand, in  the  market  in  Arcadia,  where  the  parties  resided, 
$3.25  to  $3.50  per  pound.  The  contract  having  been  silent 
about  the  time  when  the  division  of  the  oil  should  be  made, 
the  plaintiff  made  out  this  part  of  the  case  by  an  offer  of 
proof  that  by  the  custom  of  growers  in  that  vicinity,  the 
usual  time  of  dividing  was  in  the  fall  of  the  year,  immedi- 
ately after  distilling.  This  was  excluded  at  the  trial.  At 
the  close  of  the  proofs  the  plaintiff  was  nonsuited  on  motion 
of  the  defendant,  on  the  ground  "  That  no  action  for  a  par- 
tition of  personal  property  will  lie  between  tenants  in  common 
thereof,  and  that  the  complaint  does  not  state  or  proof  show 
a  cause  of  action."    To  this  ruling  the  plaintiff  excepted* 

O.  H.  Arnold,  for  the  appellant 

James  G.  Smith,  for  the  defendant. 

By  the  Court,  E.  Darwin  Smith,  J.  The  plaintiff  and 
defendant  were  tenants  in  common  of  the  112  pounds  of  oil 
in  controversy,  and  the  same  was  in  the  defendant's  posses- 
sion at  the  time  of  the  commencement  of  this  suit,  and  he 
had  refused  to  let  the  plaintiff  have  his  half  thereof.  No 
action  at  law  will  lie,  at  the  suit  of  one  tenant  in  common, 


'  292  CASKS  IN  THE  SUPREME  COURT. 

Tinney  *.  Stabbing. 

in  respect  to  the  common  property,  without  proving  a  loss, 
destruction  or  sale,  of  the  article  by  the  co-tenant  (Gilbert  v. 
Dickenson,  7  Wend.  450.  2  John.  468.  3  Id.  175.)  Nor 
can  any  action  at  law  he  maintained  by  one  joint  tenant  or 
tenant  in  common,  for  the  partition  of  personal  property. 
But  the  law  is  not  subject  to  the  reproach  that  there  is  no 
remedy  for  the  joint  tenant  or  tenant  in  common  deprived  of 
his  just  rights,  to  the  possession,  use  or  fruits  of  the  com- 
mon property.  A  court  of  equity  is  competent  to  give  relief 
in  such  cases,  by  decreeing  a  partition  of  the  property,  or  a 
sale  thereof  where  partition  is  impracticable,  and  a  division 
of  the  proceeds.  The  powers  of  a  court  of  equity  were  con- 
ferred and  exist,  to  meet  just  such  cases,  where  no  adequate 
remedy  exists  at  common  law.  (Smith  v.  Smith,  4  Rand. 
95.  EeUey  v.  Clay,  4  Bibb,  441.  15  Barb.  336.)  This 
case  was  treated  at  the  circuit  as  a  common  law  action,  and 
was  rightly  disposed  of  upon  that  ground ;  but  the  plaintiff's 
case  was  one  for  equitable  relief,  and  his  prayer  was  adapted 
to  such  relief,  and  he  was  clearly,  upon  the  proofs,  entitled  to 
a  decree  in  rem  in  respect  to  the  oil  There  should,  therefore, 
be  a  new  trial,  with  costs  to  abide  the  event 

New  trial  granted. 

[Morooa  Qutbbal  Tbbm,  September  6, 1868.    W&es,  Johntan  and  Smith, 
Justice*.] 
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Where  a  person,  who  is  actually  insolvent,  purchases  goods  on  credit,  upon  the 
strength  of  his  own  representations  that  he  is  solvent  and  responsible,  yet 
he  is  not  liable  to  arrest,  in  an  action  brought  to  recover  the  value  of  the 
goods,  if,  at  the  time*  he  made  the  representations,  he  believed  them  to  be 
true. 

In  all  cases  in  which  fraud  is  charged,  proof  of  an  actual  intent  ought  to  be 
required,  to  justify  or  sustain  an  order  of  arrest.  The  constructive  guilt  of 
a  debtor,  who  is  innocent  in  fact,  should  not  be  held  a  sufficient  ground  for 
his  imprisonment 

Although  there  be  circumstances  attending  and  following  the  execution  of  an 
assignment  of  his  property,  by  a  debtor,  which  may  be  evidence  of  con- 
structive fraud,  sufficient  to  set  aside  the  assignment,  yet  they  will  not  be 
deemtid  evidence,  per  se,  of  an  actual  fraudulent  intent  on  the  part  of  the 
debtor,  furnishing  sufficient  ground  for  his  imprisonment. 

An  assignment  of  aU  the  debtor's  property,  stated  to  be  "  more  particularly 
enumerated  and  described  in  a  schedule  thereof"  thereto  annexed,  marked 
A.  is  not  void  by  reason  of  the  omission  to  annex  the  schedule.  Nor  is  such, 
omission  evidence  of  even  a  constructive  fraud. 

APPEAL  by  the  defendants  from  an  order  made  at  a  special 
term,  denying  a  motion  to  vacate  an  order  of  arrest    The 
material  facts  appear  in  the  opinion  of  the  cottrt. 

E.  &  E.  F.  Brown  and  Waldo  Hutchins,  for  the  appellants. 

J.  J.  Totvnsend,  for  the  respondent; 

By  the  Court,  Davies,  P.  J.  The  defendants  were  arrested 
Upon  an  order  made  by  Justice  Sutherland,  dated  July  2, 
1858.  The  order  was  granted  upon  two  affidavits,  one  made  by 
the  plaintiff  and  the  other  by  his  attorney.  The  affidavit  of  the 
plaintiff  states  that  in  July,  1857,  he  sold  goods  to  the  de- 
fendants, upon  the  faith  of  representations  made  by  Abraham 
Emanuel,  one  of  the  defendants,  to  the  effect  that  the  firm  of 
the  defendants  were  responsible  and  engaged  in  a  flourishing 
and  profitable  business,  and  he  swears  that  he  sold  the  goods  to 
the  defendants  "solely  upon  the  faith  of  said  representations." 
He  then  proceeds  to  detail  the  subsequent  acts  and  proceed- 


294  OASIS  IN  THE  SUPREME  COURT. 

Birchell  v.  Strauss. 

ings  of  the  defendants ;  that  they  failed  on  the  12th  of  Sep- 
tember, 1857,  and  had  made  an  assignment ;  that  after  such 
purchase  they  had  sold  goods  to  two  brothers  of  the  defend- 
ant Emanuel,  which  had  hot  been  paid  for  in  fall,  and  had 
done  other  acts,  and  from  all  which  he  states,  and  "therefore 
alleges,  and  his  allegations  are  founded  on  the  circumstances 
before  detailed,  that  at  the  time  of  purchasing  said  goods,  the 
defendants  were  insolvent  and  unable  to  pay  their  indebted- 
ness in  full,  and  that  they  then  knew  of  such  insolvency ;  and 
that  such  representations  were  false  and  untrue  and  then 
known  to  be  so  by  said  defendants/1  The  plaintiff  therefore 
alleges,  and  his  allegations  are  founded  on  the  circumstances 
aforesaid,  "that  the  defendants,  at  the  time  of  incurring  the 
above  indebtedness,  were  not  engaged  in  a  flourishing  or  profit- 
able business,  and  that  they  were  guilty  of  a  fraud  in  contract- 
ing the  debt  for  which  this  action  is  brought."  The  affidavit 
of  the  plaintiff's  attorney  contains  no  new  fact,  beyond  annex- 
ing thereto  a  copy  of  the  assignment  made  by  the  defendants, 
and  the  statement  that  at  the  time  of  its  execution  no  schedule 
of  the  property  assigned  was  annexed  thereto,  and  that  none 
was  annexed  until  some  three  weeks  thereafter. 

The  defendants,  by  their  affidavits,  deny  in  the  most  posi- 
tive terms,  any  representation  made  to  the  plaintiff  of  the 
character  stated  by  him,  and  they  swear  that  the  goods  were 
purchased  by  Joseph  and  not  by  Abraham  Emanuel,  as  stated 
by  the  plaintiff,  at  Germantown  in  Pennsylvania.  That  Abra- 
ham Emanuel  was  not  present  when  the  purchase  was  made,  but 
was  in  the  city  of  New  York ;  and  Joseph  swears  that  he  pur- 
chased the  goods  not  of  the  plaintiff  but  of  his  clerk,  and  that 
the  plaintiff  was  not  present  at  the  time.  That  the  defend- 
ants had  purchased  goods  of  the  plaintiff  since  August  8, 1856, 
and  had  paid  for  all  of  such  purchases  except  the  last,  and  that 
this  purchase  was  made  in  the  same  manner  as  the  other,  and 
that  he  made  no  representation  whatever  to  induce  such  sale, 
or  any  representation  of  the  kind  stated  by  the  plaintiff. 

Isaac  Emanuel,  not  one  of  the  defendants)  states  that  he 
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was  present  at  Germantown  when  Joseph  Emanuel  purchased 
the  goods.  That  neither  the  plaintiff  nor  Abraham  Emanuel 
were  present.  That  no  questions  were  asked  Joseph  of  the  char- 
acter stated  by  the  plaintiff;  and  that  he  made  no  representa- 
tion of  the  kind  stated  by  the  plaintiff,  or  any  representations 
as  to  the  solvency  of  the  defendants.  That  the  goods  were 
then  sold  to  Joseph  by  a  clerk  of  the  plaintiffs. 

We  think,  therefore,  from  this  testimony,  we  are  bound  to 
assume  that  the  plaintiff  is  mistaken  in  stating  that  he  sold 
the  goods  to  Abraham  Emanuel,  and  that  at  the  time  of  such 
purchase  Abibhatn  Emanuel,  or  either  of  the  other  defendants, 
made  to  the  plaintiff  the  representation  stated  in  his  affidavit, 
or  any  representations  whatever ;  and  that  he  is  consequently 
mistaken  in  stating  that  he  sold  said  goods  "  solely  upon  the 
faith  of  said  representations."  Upon  the  assumption  that  the 
representations,  as  stated  by  the  plaintiff,  had  been  made,  and 
the  goods  sold  on  the  faith  of  them,  the  facts  stated  by  the 
plaintiff,  showing  their  falsity,  are  very  feeble.  The  correct 
rule  on.  this  subject  is  well  laid  down  by  Balcom,  justice,  in 
Gaffney  v»  Burton,  (12  How.  516.)  He  says,  in  that  case, 
the  affidavit  upon  which  the  defendant  was  arrested  does 
not  show  "that  the  defendant  knew  that  the  representations 
were  false,  which  he  made,  as  to  his  ability  to  pay,  before  or 
at  the  time  he  purchased  the  goods  of  the  plaintiff.  If  he 
believed  his  representations  were  true  at  the  time  he  made 
them,  he  was  not  guilty  of  any  fraud,  however  false  they  may 
have  been/'  In  the  present  case  no  fact  is  stated,  tending  to 
show  that  if  the  representation  had  been  made  the  defendants 
had  reason  to  believe  the  same  was  not  then  true.  The  fact 
•of  the  purchase  on  the  10th  of  July,  1857,  and  the  subsequent 
failure  on  the  12th  of  September  in  that  year,  is  far  from  being 
conclusive  proof  of  a  fraudulent  intent,  when  connected  with 
the  history  of  that  period,  and  the  great  changes  which  took 
place  in  those  two  months  in  the  financial  condition  of  the 
most  solvent  institutions  and  firms  in  this  city  and  through- 
out the  country.    And  the  defendants  state  that  during  this 
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period  they  paid  to  their  creditors  over  the  ram  of  $64,000, 
and  purchased  goods  in  the  usual  course  of  their  business,  on 
credit,  to  the  amount  of  only  about  $30,000.  And  during 
the*same  period  they  sustained  losses  by  the  failure  of  other 
firms,  in  the  aggregate,  to  oyer  the  sum  of  $40,000.  I  find 
it  impossible  upon  these  facts,  assuming  the  representations 
to  have  been  made,  to  believe  that  the  defendants  knew  them 
to  be  false  at  the  time.  On  the  contrary  it  seems  to  me  they 
had  every  reason  to  suppose  they  were,  on  the  10th  of  July, 
1857,  solvent. 

But  it  was  earnestly  urged  on  the  argument,  that  the  order 
of  arrest  should  be  retained,  on  the  ground  that  the  defend- 
ants had  been  guilty  of  fraud  in  making  the  assignment ;  or, 
in  other  words,  that  the  assignment  being  fraudulent  and 
void,  the  defendants  were  guilty  of  fraud,  and  should  not  be 
discharged. 

It  seems  to  me  that  the  language  of  the  late  Chief  Justice 
Duer,  concurred  in  by  his  associates,  in  Spies  v.  Jod}  (1  Duer, 
669,)  is  quite  pertinent  on  this  point.  He  says :  "It  may  be 
true,  as  the  counsel  for  the  plaintiffs  has  contended,  that  the 
court  of  appeals,  by  its  recent  decision,  has  settled  the  law, 
that  the  omission  in  an  assignment  giving  preferences,  of  any 
provision  relative  to  a  possible  surplus,  is  evidence  of  a  fraud- 
ulent intent,  which  renders  the  assignment  void  under  the 
statute.  But  in  my  judgment  it  is  only  a  constructive  fraud 
which  is  thus  established,  for  I  cannot  regard  the  omission  as 
evidence,  per  se9  of  an  actual  intent  existing  in  the  mind  of 
the  debtor  and  governing  his  act,  and  I  am  clear  in  the  opin- 
ion that  it  is  proof  of  an  actual  intent  that  in  all  cases  in 
which  fraud  is  charged,  ought  to  be  required  to  justify  or. 
sustain  an  order  of  arrest.  The  constructive  guilt  of  a  debtor, 
who  is  innocent  in  fact,  can  never  be  held  by  me  to  be  a  suffi- 
cient ground  for  his  imprisonment"  In  these  views  I  entirely 
concur ;  and  applying  them  to  the  present  case,  they  dispose 
of  the  grounds  upon  which  we  are  asked  to  retain  this  order 
of  arrest    They  are,  1st  That  the  conveying  clause  referred 
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to  a  schedule  for  the  description  of  the  assigned  assets,  which 
was  not  in  existence  and  never  attached.  2d.  No  change  of 
possession  of  the  assigned  estate.  3d.  That  an  immediate 
delivery  of  the  assigned  property  did  not  take  place.  4th.  That 
some  of  the  preferred  debts  do  not  appear  in  the  defendant's 
books.  5th.  The  assignees1  refusal  to  give  information  as  to 
the  condition  of  the  assets. 

These  positions,  if  established,  may  be  evidence  of  con- 
structive fraud,  sufficient  to  set  aside  the  assignment,  but  we, 
fail  to  see  that  they  are  evidence  per  se  of  an  actual  fraud- - 
ulent  intent  on  the  part  of  the  defendants,  furnishing  suffi- 
cient ground  for  their  imprisonment.  The  first  objection  was 
mainly  relied  on  upon  the  argument,  and  it  was  insisted  that 
the  omission  to  annex  the  schedule  was  conclusive  evidence 
of  the  intent  to  defraud.  The  case  of  Moir  v.  Brown,  (14 
Barb,  39,)  was  relied  on  as  establishing  this  position.  In 
that  case  the  assignors  granted  to  their  assignees  "All  and 
singular  the  lands,  &c.,  &c.,  more  particularly  enumerated  and 
described  in  the  schedule  hereto  annexed,  marked  A ;  to  have 
and  to  hold,  &c."  The  court  held  in  that  case  that  the 
schedule  was  made  part  of  the  conveyance  and  was  referred 
to  as  containing  a  specification  of  property  conveyed,  and  was 
intended  to  be  annexed.  That  in  such  a  case  it  must  be  an- 
nexed, not  only  as  a  description  and  specification  of  the  prop- 
erty, but  it  is  necessary  by  the  very  terms  of  the  instrument 
to  complete  the  conveyance  or  transfer,  and  that  in  that  case 
the  assignment  was  insensible,  and  as  against  creditors,  did 
not  convey  the  property  to  the  assignees. 

In  the  present  case  the  language  used  in  the  recitals  of  the 
assignment,  is  "Whereas  the  said  parties  of  the  first  part  are 
indebted,  &c,  and  are  desirous  to  make  arrangements  for  the 
payment  thereof  by  an  assignment  of  ail  their  property  and 
effects  for  that  purpose/'  and  then  they  grant,  &c.  "All  and 
singular  the  goods,  chattels,  stocks,  promissory  notes,  debts, 
tilings  in  action,  claims,  demands,  property  and  effects,  belong- 
ing to  the  said  parties  of  the  first  part  or  either  of  them, 
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(except  such  property  as  may  be  by  law  exempt  from  sale  on 
execution,)  the  same  being  more  particularly  enumerated  and 
described  in  a  schedule  thereof  hereto  annexed,  marked  sched- 
ule'A."  The  assignment  also  authorizes  the  assignees  "to 
ask,  demand,  recover  and  receive  of  and  from  all  and  every 
person  and  persons,  aU  the  property,  debts  and  demands  be- 
longing and  owing  to  the  said  parties  of  the  first  part." 

The  language  used  in  this  assignment  is  identical  with  that 
employed  in  the  case  of  Piatt  v.  Lotted)  decided  in  the 
court  of  appeals,  June,  1858,  and  to  which  we  halve  been 
referred.  Selden,  justice,  in  giving  the  opinion  of  the  court 
in  that  case,  says:  "If,  in  looking  at  the  assignment  in  this 
case,  we  are  able  clearly  to  see  that  it  was  the  intent  of  the 
assignors  to  convey  to  the  assignees  the  whole  of  their  prop- 
erty, we  are  bound  to  give  effect  to  that  intent.  Were  this 
question  to  depend  solely  upon  the  main  clause  in  the  instru- 
ment, I  should  have  very  little  doubt  as  to  the  design  with 
which  it  must  have  been  executed.  Not  only  the  general 
terms  in  which  that  clause  is  couched,  embracing  as  they  do 
all  the  property  of  the  assignors,  both  real  and  personal,  but 
the  emphatic  language  with  which,  as  we  have  seen,  it  con- 
cludes, viz :  "of  every  description,  belonging  to  the  said  par- 
ties of  the  first  part,  or  in  which  they  have  any  interest 
whatever,"  would  seem  to  manifest  a  plain  intent  to  convey 
every  thing  which  the  assignors  possessed.  It  is  true  this 
clause  is  followed  by  the  words,  "the  same  being  more  fully 
and  particularly  enumerated  and  described  in  a  schedule,"  &c 
This,  however,  by  no  means  indicates  an  intention  to  qualify 
jr  limit  the  broad  and  comprehensive  language  previously 
used.  A  schedule  would,  of  course,  be  necessary  as  a  matter 
of  convenience,  and  as  a  guide  to  the  assignee ;  and  the  pit>- 
vision  for  its  annexation,  although  it  is  thereby  made  a  part 
of  the  assignment,  does  not  warrant  the  inference  that  it  was 
intended  that  if  any  portion  of  the  property  of  the  assignors 
should  be  omitted,  which  might  well  occur  through  accident 
(a)  8  E.  P.  Smith,  478, 
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or  inadvertence,  the  title  to  such  property  should  not  pass  to 
the  assignee/'  He  says,  also,  that  this  construction  is  strength- 
ened by  the  fact  that  the  assignment  expressly  recites  that  the 
assignors  were  desirous  of  providing  for  the  payment  of  their 
debts,  "by  an  assignment  of  all  their  property  and  effects  for 
that  purpose/' 

We  must,  therefore,  hold  that  this  case  is  an  authority  in 
point,  for  the  position  that  the  assignment  now  under  con- 
sideration is  not  void  by  reason  of  the  omission  to  annex  the 
schedule  mentioned  therein,  and  that  such  omission  is  not 
evidence  of  even  a  constructive  fraud,  in  this  case. 

It  certainly  cannot  be  regarded  as  evidence  of  a  fraudulent 
intent,  warranting  us  to  hold  the  defendants  under  an  order  of 
arrest 

The  order  appealed  from  must  therefore  be  reversed,  with 
costs,  and  the  order  of  arrest  be  vacated 

[New  Tosk  Objtbbal  Tabic,  November  4, 1858.    Bavin,  CUrke  and  Ingra- 
.,  Justices.] 
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A  guardian  ad  litem  for  an  infant  over  fourteen  yean  of  age  should  be  appointed 
on  the  application  of  the  infant,  by  petition ;  and  the  court  must  be  satisfied 
that  the  infant  has  made  a  voluntary  nomination.  No  person  can  be  ap- 
pointed guardian,  on  hfai  or  her  own  application,  and  without  the  infant's 
cement. 

Where  an  action  is  brought  against  a  married  infant,  by  her  husband,  to  dis- 
solve the  marriage  contract  on  the  ground  of  impotence,  the  mother  of  the 
defendant  has  no  interest  in  the  matter  which  will  allow  her  to  intervene  and 
become  a  party  to  the  litigation ;  especially  after  a  guardian  ad  litem  has 
been  appointed  for  the  infant,  and  the  suit  has  proceeded  to  a  decree,  by 
which  the  marriage  has  been  dissolved. 

The  mother  therefore  has  no  right  to  appeal  from  any  decision  made  in  the 
cause,  so  as  to  bring  the  merits  thereof  before  the  court  for  examination. 

Although  the  court  may  hear  her  communications  as  amicus  curies,  thai  will  give 
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no  warrant  for  her,  in  that  capacity,  to  appeal  from  the  decision  made  upon 
her  application. 

In  all  actions  brought  to  obtain  a  dissolution  of  the  marriage  contract,  it  is  the 
duty  of  the  court  scrupulously  to  guard  the  proceeding  from  being  used  by 
the  parties  colhwirely,  and  not  to  suffer  a  judgment  therefor  without  being 
fully  satisfied  that  the  cause  specified  in  the  statute  really  exists. 

Whenever  facts  are  placed  before  the  court  which  create  suspicion  that  there 
is  collusion  between  the  parties — especially  when  the  defendant  is  a  female 
under  the  age  of  twenty-one  yean — it  is  the  duty  of  the  court  at  once  to  in- 
stitute such  an  examination  as- will  satisfy  them  that  no  collusion  exists. 
And  if  necessary,  the  court  will  order  a  reference,  for  that  purpose. 

It  seems,  that  the  mother,  after  the  death  of  the  father,  has  no  right  to  the 
services  of  a  minor  child,  and  is  not  liable  for  its  support. 

THIS  was  an  appeal  from  an  order  made  at  a  special  term, 
denying  a  petition  presented  by  the  mother  of  the  defend- 
ant, as  her  natural  guardian,  (the  defendant  being  an  infant 
under  the  age  of  twenty-one,)  praying  that  the  decree  obtained 
in  this  action,  dissolving  the  marriage  contract  between  the 
plaintiff  and  defendant,  on  the  ground  of  the  defendant's  im- 
potence, might  be  opened  and  the  petitioner  permitted  to  de- 
fend the  action. 

Inobaham,  J.  The  parties  to  this  action  were  married  in 
October,  1857.  The  wife,  at  the  time,  was  an  infant  of  about 
19  years  of  age.  In  November  of  the  same  year  proceedings 
were  commenced  for  a  dissolution  of  the  marriage  contract 
upon  the  ground  of  impotence.  A  guardian  was  appointed  for 
the  infant  defendant,  who  put  in  an  answer,  consented  to  a 
reference  on  two  days'  notice,  to  a  hearing  on  ten  days'  notice 
before  a  referee ;  to  a  hearing  before  the  court  on  four  days' 
notice ;  and  without  any  opposition  permitted  a  decree  to  be 
taken  against  the  defendant  by  default. 

During  these  proceedings,  the  mother  was  not  informed  of 
them  until  the  last  of  December,  by  a  letter  from  the  defend- 
ant. She  immediately  came  to  see  her  daughter  and  remained 
with  her  in  New  York  for  about  a  month.  During  that  time 
she  exerted  her  influence  with  the  daughter,  to  induce  her  to 
resist  the  dissolution  of  the  marriage  contract.    And  for  that 
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purpose  the  opinions  of  Dre.  Mott  and  Simms  were  taken  as 
to  the  alleged  impotence ;  both  of  whom,  by  their  affidavits, 
state  that  they  had  made  personal  examinations,  and  found 
the  generative  organs  in  a  healthful  state,  and  that  they  had 
no  hesitation  in  pronouncing  the  defendant  perfectly  and 
wholly  competent  for  the  married  state.  On  a  subsequent  oc- 
casion, by  further  affidavits  these  physicians  reaffirmed  their 
former  statements  as  to  the  condition  of  the  defendant  on  the 
22d  January,  1858.  Their  opinions  are  sustained  by  that  of 
Dr.  G-riscom  and  Dr.  Alden. 

Shortly  after  thitf  time  the  defendant  was  removed  from  her 
residence  to  some  other  habitation  in  New  York,  where  her 
expenses  were  defrayed  by  the  plaintiff,  and  her  present  place  of 
residence  has  been  concealed  from  the  mother,  all  access  to 
her  prohibited,'  and  since  that  time  the  daughter  has  re- 
fused to  see  her  mother,  or  to  return  to  her  former  home,  but 
has  avowed  to  her  mother,  by  letters,  her  determination  to  part 
from  her  entirely. 

The  mother  thereupon  applied  to  this  court  by  petition,  in 
February,  1858,  stating  the  above  and  other  matters  and 
claiming,  as  the  natural  guardian  of  the  daughter,  to  be  al- 
lowed to  intervene,  and  asking  to  have  the  decree  opened,  to 
be  appointed  guardian  ad  litem  for  her  daughter,  and  for  leave 
to  defend  the  action.  She  also  charges  other  matters  against 
the  husband  and  guardian  which  it  is  unnecessary  here  to 
repeat. 

In  answer  to  this  petition  the  plaintiff  and  defendant  have 
both  united  to  sustain  the  decree.  They  have,  by  affidavits, 
denied  many  of  the  allegations  of  the  petitioner,  and  have 
furnished  testimony  of  physicians,  giving^a  contrary  account 
of  the  daughter's  health  and  condition,  and  fully  affirming 
that  such  incompetency  exists  and  that  the  defendant  is  to- 
tally unfitted  for  the  marriage  state. 

An  objection  is  taken  to  the  right  of  the  mother  to  inter- 
vene in  this  action,  or  in  any  manner  to  interfere  with  the 
proceedings.    This  view  as  to  the  petitionees  rights  was 
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adopted  by  the  justice,  at  special  term.  If  that  opinion  is 
correct,  then  the  petitioner  not  only  had  no  right  to  interfere 
in  the  cause,  but  her  appeal  also  is  not  well  taken,  because 
she  has  no  standing  in  court,  either  as  a  party  or  as  having 
any  interest  in  the  subject  matter  of  the  controversy,  by  which 
she  can  be  made  a  party. 

That  the  petitioner  has  no  claim  to  be  appointed  guardian 
ad  litem  for  the  defendant  is  clear;  even  if  the  litigation  be- 
tween the  parties  was  not  closed. 

The  code  (§  116)  prescribes  the  mode  in  which  the  guar- 
dian ad  litem  for  a  person  over  14  years  of  age  shall  be  ap- 
pointed. This  is  to  be  on  the  application  of  the  infant.  No 
guardian  would  be  appointed  against  such  consent,  and  by 
the  63d  rule  it  is  provided  that  such  appointment  must  be 
made  on  a  petition  of  the  infant  proposing  the  guardian ;  and 
by  the  64th  rule  the  court  is  to  be  satisfied  that  the  infant 
has  made  a  voluntary  nomination  of  such  guardian.  It  would 
therefore  be  out  of  the  power  of  the  petitioner  to  be  appointed 
such  guardian  without  the  infant's  consent. 

Has  the  mother  then  any  other  right  to  intervene  in  this 
action,  as  the  protector  of  her  daughter,  or  as  entitled  to  her 
services  during  her  minority,  and  being  liable  for  her  support 
and  therefore  as  having  an  interest  in  the  litigation  ? 

The  statute  providing  for  a  dissolution  of  the  marriage  con- 
tract, (2  R.  S.  p.  325,)  after  providing  for  various  cases  in 
which  relatives  or  guardians  or  next  friends  might  be  parties, 
in  section  38,  provides  that  for  physical  incapacity  of  one  of 
the  parties,  the  action  shall  only  be  maintained  by  the  injured 
party  against  the  party  whose  incapacity  is  alleged ;  thus  ex- 
cluding from  the  action,  as  parties,  any  but  the  husband 
and  wife. 

Although  the  mother  might  have  intervened  under  the  rule 
in  the  ecclesiastical  courts  in  England,  I  do  not  understand 
that  the  rule  has  been  adopted  in  this  country.  The  cases 
relied  upon  as  showing  that  the  chancellor  adopted  the  same 
rule  here  do  not  sustain  that  position. 
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In  Devanbagh  v.  Devanbagh,  (5  Paige,  554,)  he  says  that 
a  provision  of  the  revised  statutes  prohibiting  a  sentence  of 
nullity  from  being  pronounced  on  the  confession  of  the  par- 
ties without  other  evidence,  is  in  accordance  with  the  ecclesi- 
astical law ;  but  that  does  not  mean  that  the  ecclesiastical 
law  controls  such  actions  in  this  state.  On  the  contrary,  in 
that  case  the  chancellor  notices  the  provisions  of  the  revised 
statutes,  (2  Ii.  S.  p.  144,  §  35,)  which  enacts  that  all  such 
proceedings  shall  be  conducted  in  the  same  manner  as  other 
actions  in  courts  of  equity. 

The  only  question  then  would  be  whether  the  petitioner 
had  any  interest  in  the  matter,  which  would  allow  her  to  be- 
come a  party  to  the  litigation. 

Whatever  may  be  her  relations,  or  feelings  of  affection  for 
her  child,  that  is  not  the  interest  which  the  law  recognizes  as 
entitling  a  person  to  become  a  party  to  a  litigation  affecting 
the  daughter's  rights.  There  must  be  some  other  interest,  of 
a  pecuniary  character,  and  I  know  of  none  unless  it  arises 
from  the  relation  of  parent  and  child,  depending  on  the  right 
of  the  parent  to  the  services,  and  the  obligation  of  the  parent 
to  provide  for  and  support  the  child  during  its  minority. 

There  is  no  doubt  that  such  responsibility  exists  on  the 
part  of  the  father.  Does  it  also  rest  upon  the  mother  after 
the  father's  death  ?  In  Bartley  v.  Bichtmyer,  (4  Comst.  46,) 
Bronson,  chief  justice,  says,  "at  the  common  law  the  mother 
has  not  like  the  father  a  legal  right  to  the  services  of  a  minor 
child."  (South  v.  Definition,  2  Watts,  274.  Davies  v.  Wil- 
liams, 10  Ad.  &  Ellis,  N.  S.  725.)  In  2  Kent's  Com.  205,  it 
is  said :  "The  father  is  bound  to  support  his  minor  children 
if  he  be  of  ability,  even  though  they  have  property  of  their 
own,  but  this  obligation  does  not  extend  to  the  mother." 

In  the  Commonwealth  v.  Murray,  (4  Binney,  487,)  it  was 
held  in  regard  to  a  minor  child,  whose  father  was  dead,  that 
although  he  owed  obedience  and  respect  to  his  mother,  yet  the 
law  gave  her  no  control  over  him,  and  she  was  not  entitled  to 
the  fruits  of  his  labor. 
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I  am  at  a  loss  to  find  any  legal  ground  upon  which  to  hold 
that  the  mother  has  any  interest  in  the  future  prospects  of 
her  child  who  has  married,  even  though  such  child  be  under 
age.  That  she  is  still  entitled  to  respect  and  affection  from 
her,  no  one  can  doubt,  but,  as  before  remarked,  that  duty,  or" 
the  feelings  of  love  and  affection  which  she  may  entertain  for 
her  child,  do  not  give  her  any  legal  authority  to  intervene  as 
a  third  party  in  an  action  between  the  husband  and  wife;  or 
to  exercise  any  authority  over  her  or  her  interests. 

In  the  present  case,  also,  there  is  another  obstacle  which, 
even  if  such  right  existed  in  the  mother,  would  stand  in  the 
way  of  allowing  her  thus  to  interfere.  It  is  that  before  any 
such  application  was  made  by  the  mother  the  suit  had  pro- 
gressed and  terminated.  A  guardian  ad  litem  had  been  ap- 
pointed, and  the  case  had  been  tried  before  a  referee,  who  had 
found  as  a  fact  in  the  case  that  such  incompetency  as  was  re- 
lied on  by  the  husband  existed  at  the  time  of  the  marriage. 
That  report,  and  the  evidence,  had  been  submitted  to  Justice 
Davies  at  special  term,  and  he  had  also  found  the  fact  to  be 
as  stated  by  the  referee,  and  had  thereupon  ordered  the  dis- 
solution of  the  marriage  contract.  This  fact,  for  the  purposes 
of  this  action,  must  be  considered  as  established,  until  the 
judgment  is  reversed,  and  the  finding  cannot  be  reviewed  on 
appeal. 

I  am  free  to  say  that  from  a  careful  examination  of  the  evi- 
dence I  entertain  much  doubt  whether  any  such  incompetency 
existed  at  the  time  of  the  marriage.  The  evidence  in  favor 
of  its  existence  at  that  time  is  slight,  and  there  is  evidence  to 
show  that  it  may  have  been  produced  since,  and  the  distinc- 
tion between  the  existence  of  the  difficulty  at  that  time  and 
at  the  subsequent  period  when  more  thorough  examinations 
were  made,  does  not  appear  to  have  been  kept  in  view,  when 
this  case  was  before  the  referee.  Had  the  case  been  properly 
defended  and  the  attention  of  the  referee  been  more  directly 
called  to  the  inquiry  whether  the  state  of  the  defendant,  at 
the  time  of  the  marriage,  was  the  same  as  it  was  found  to  be 
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afterwards,  more  evidence  would  undoubtedly  have  been  deemed 
by  him  to  be  necessary  to  establish  that  to  be  the  fact  For 
such  an  inquiry,  the  evidence  of  the  mother,  the  sisters  or  even 
the  defendant  herself  should  have  been  sought  before  the  only 
fact  upon  which  the  plaintiff  could  succeed  was  considered  to 
be  established. 

It  is  well  said  by  the  chancellor,  in  Devanbagh  v.  Devwrt- 
bagh,  (5  Paige,  557,)  "  In  every  case  of  this  kind  it  is  neces- 
sary that  the  court  should  proceed  with  the  greatest  vigilance 
and  care,  not  only  to  prevent  fraud  and  collusion  by  the  par- 
ties, but  also  to  guard  against  an  honest  mistake  under  which 
they  may  be  acting  merely  from  the  want  of  proper  medical 
advice  and  assistance.*'  "  If  the  allegations  have  neither  been 
admitted  nor  denied  by  an  answer  on  oath,  the  defendant 
should  be  examined  on  oath  before  the  master  as  to  the  truth 
of  these  allegations." 

It  is  unnecessary,  however,  to  discuss  this  branch  of  the 
case,  at  the  present  time.  If  the  petitioner  has  no  right  to 
intervene  in  this  action,  or  to  become  a  party  thereto,  it  follows 
of  course  that  she  has  no  right  to  appeal  from  any  decision 
made  in  the  cause,  so  as  to  bring  the  merits  thereof  before  the 
court  for  examination.  It  was  said  before  the  special  term, 
and  is  repeated  here  by  the  petitioner's  counsel,  that  the  court 
may  act  on  the  information  furnished  by  the  petitioner  acting 
as  "  amicus  curice."  In  this  character  her  application  was 
received  by  the  justice  at  special  term,  and  for  the  purpose  of 
obtaining  more  information  on  the  subject,  he  suggested  to  the 
referee  a  private  examination  of  the  defendant  as  to  her  wishes 
in  continuing  the  litigation.  The  result  of  that  examination 
is  contained  in  an  affidavit  of  the  referee,  which  shows  that 
the  defendant  objects  to  any  interference  on  the  part  of  the 
petitioner,  and  an  utter  unwillingness  on  her  part  to  engage 
in  any  proceeding  to  vacate  the  judgment  of  the  court  herein. 

The  views  of  this  case  above  expressed,  if  correct,  establish 
that  the  petitioner  has  no  right  to  intervene  in  this  action, 
either  on  account  of  her  relationship  to  the  defendant  or  on 
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account  of  any  interest  which  she  may  have  in  the  litigation. 
That  having  neither  a  right  to  be  a  party  from  relationship  or 
interest,  there  is  no  ground  upon  which  she  can  ask  to  have 
the  judgment  opened  or  to  be  allowed  to  defend  the  action. 
That  although  the  court  may  hear  her  communications  as 
amicus  curice,  still  that  belonged  exclusively  to  the  special 
term,  and  gave  no  warrant  for  her,  in  that  capacity,  to  appeal 
to  the  general  term.  The  code  provides  for  an  appeal  only  by 
the  party  aggrieved.  (§  325.)  This  has  been  construed  to 
mean  a  party  to  the  record,  or  his  representatives,  and  not  any 
person  who  may  feel  aggrieved,  when  he  is  no  party  to  the  suit. 
It  must  be  apparent,  therefore,  that  the  petitioner  is  in  no 
way  before  the  court  so  as  to  bring  up  for  review  the  merits 
of  that  judgment,  or  to  give  the  general  term  any  authority 
for  vacating  or  setting  it  aside,  or  granting  a  new  triaL  Even 
if  we  could  do  so,  and  permit  the  petitioner  as  the  mother  of 
the  defendant  to  act  in  her  behalf  on  account  of  her  infancy, 
it  would  be  of  no  avail  against  the  wishes  of  the  defendant 
In  December,  1857,  she  swears  she  was  over  19  years  of  age. 
At  the  present  time  she  is  over  20  years  of  age.  The  lapse  of 
a  few  months  would  bring  her  to  the  age  of  21  years,  when 
she  would  be  relieved  from  the  necessity  of  any  guardianship, 
and  be  able  to  act  independent  of  any  control.  If  her  deter- 
mination and  that  of  the  plaintiff  is  as  stated  by  them,  to  re* 
fuse  all  further  examination  into  her  case  at  the  instigation  of 
the  petitioner,  the  delay  would  easily  relieve  them  from  her 
interference. 

There  is  however  a  view  of  this  case  which  is  not  free  from 
difficulty.  In  all  actions  brought  to  obtain  a  dissolution  of 
the  marriage  contract,  whether  for  adultery  or  other  causes,  the 
court  is  charged  with  a  duty  which  seldom  devolves  upon  it, 
in  other  actions,  and  that  is  scrupulously  to  guard  this  pro- 
ceeding from  being  used  by  the  parties  collusively,  and  not  to 
suffer  a  judgment  therefor  without  being  frilly  satisfied  that 
the  cause  really  exists,  as  provided  for  in  the  statute.  Whenever 
facts  are  placed  before  the  court,  which  cause  any  suspicion 
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that  there  is  any  such  collusion  between  the  parties,  no  matter 
in  what  way  the  facts  are  brought  to  the  knowledge  of  the 
court,  and  whether  at  a  special  or  a  general  term,  and  more  es- 
pecially when  the  defendant  in  such  an  action  is  a  female  under 
the  age  of  21  years,  who  from  her  condition  both  as  a  married 
woman  and  an  infant,  is  entitled  to  the  special  protection  of 
the  court,  it  is  the  duty  of  the  court  at  once  to  institute  such 
an  examination  as  will  satisfy  them  that  no  such  collusion 
exists  between  the  parties.  There  are  many  circumstances  in 
this  case  which  certainly  give  a  strange  appearance  to  the 
mode  in  which  the  action  has  been  prosecuted.  It  was  com- 
menced while  the  parties  were  living  in  the  same  house.  A 
guardian  ad  litem  was  selected  who  was  a  friend  of  the  plain- 
tiff, living  with  him,  not  an  officer  of  the  court,  as  then  re- 
quired by  the  rules  of  the  court.  The  proceedings  were  kept 
secret  from  all  the  relatives  of  the  defendant.  The  judgment 
was  obtained  some  time  before  the  defendant  was  led  to  expect 
it  The  proceedings  were  conducted  with  a  haste  not  usual 
in  legal  proceedings  of  an  adverse  character,  and  scarcely  with 
that  regard  to  the  rights  of  an  infant  wife  which  a  guardian 
ad  litem  should  have  given  to  it.  The  complaint  was  sworn 
to  on  the  30th  of  November,  1857;  the  guardian  ad  litem 
appointed  on  the  8th  December  following ;  the  answer  put  in 
on  the  same  day,  by  his  attorney ;  the  cause  noticed  for  hear- 
ing, on  the  same  day,  for  the  10th  December,  and  the  guardi- 
an's attorney  admitting  due  notice.  The  reference  ordered  on 
the  10th  December,  and  the  referee's  report  made  on  the  14th 
December,  founded  on  the  testimony  of  only  one  physician 
who  had  examined  her,  and  the  opinion  of  another  who  had 
made  no  examination,  and  on  the  examination  of  Dr.  Cum- 
mings  in  Washington,  under  a  commission  issued  on  the  9th 
and  taken  in  Washington  on  the  10th  December,  and  a 
final  judgment  on  the  18th  December,  on  a  notice  of  hear- 
ing of  four  days.  To  all  these  proceedings  and  all  this 
haste,  the  guardian  ad  litem  by  his  attorney  was  consenting  in 
writing.    And  when  afterwards  the  mother,  hearing  of  these 
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proceedings,  came  to  her  child  and  attempted  to  perauade  her 
to  inquire  further  into  the  legality  of  them,  differences  were 
created  between  them  and  they  were  finally  separated,  so  that 
the  mother  has  not  since  been  permitted  to  see  her  child. 
Whether  this  was  done  at  the  request  of  the  daughter  or  not 
is  immaterial  in  reference  to  the  point  now  under  discussion. 
And  lastly,  when  the  mother  applies  to  the  court  to  have  an 
inquiry  into  the  propriety  of  these  proceedings,  we  find  the 
plaintiff  and  defendant,  the  guardian  ad  litem  and  both  attor- 
neys uniting  in  their  opposition  to  any  inquiry,  and  all  con- 
curring in  one  effort,  viz.  to  sustain  the  judgment  of  divorce 
and  to  prevent  any  interference  on  the  part  of  the  mother  in 
obtaining  a  rehearing  of  the  case. 

This  unnecessary  haste,*  concealment  from  the  relatives,  and 
union  of  all  parties  in  behalf  of  the  judgment  of  divorce,  re- 
quires some  explanation.  What  necessity  existed  for  such 
haste  that  even  the  guardian  had  to  consent  to  shorten  the 
time  that  the  law  had  given  to  the  parties,  is  not  disclosed  by 
these  proceedings ;  and  when  in  addition  thereto,  the  disagree- 
ment between  the  physicians  as  to  the  existence  of  the  alleged 
incompetency  is  remembered ;  the  uncertainty  whether  it  ex- 
isted before  the  marriage,  as  no  other  proof  was  furnished  than 
the  opinion  of  Dr.  Nichols  from  an  examination  afterwards ; 
the  neglect  to  examine  the  defendant,  her  mother,  or  her  im- 
mediate relatives,  all  tend  to  throw  doubt  on  the  propriety  of 
the  course  which  the  parties  have  seen  fit  to  adopt  in  this 
matter.  Had  the  parties  intended  to  obtain  such  a  judgment 
collusively,  without  any  real  cause  existing  for  it,  other  than 
temporary  disease  which  proper  treatment  might  have  removed, 
no  plan  could  have  been  more  successfully  adopted,  and  none 
more  easily  effected.  I  do  not  wish  to  be  understood  as  im- 
puting to  the  parties  that  such  improprieties  really  exist,  or 
that  such  collusion  has  really  taken  place ;  but  that  the  cir- 
cumstances are  such  as  to  call  upon  the  court  to  institute  an 
inquiry  whether  there  was  any  such  collusion  or  other  cause 
for  further  examination  into  the  validity  of  this  judgment 
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For  this  purpose  it  appears  to  me  proper  that  the  court 
should  order  a  reference  to  one  or  more  suitable  persons  to  in- 
quire whether  there  has  been  any  such  collusion  between  the 
parties  in  obtaining  this  judgment,  and  for  that  purpose  to 
call  before  them  the  parties  and  such  other  witnesses  as  they 
may  deem  proper.  A  reference  was  ordered  at  the  special 
term,  but  not  for  this  purpose.  The  object  of  that  order  was 
to  ascertain  whether  the  defendant  wished  to  have  the  judg- 
ment opened,  and  had  no  reference  to  the  order  above  sug- 


If  upon  such  reference  the  court  shall  be  satisfied  that  no 
ground  exists  for  the  charge  made  by  the  petitioner,  the  judg- 
ment will  then  be  free  from  the  imputations  which  may  now 
be  made  against  it,  and  no  cause  exist  for  any  further  objec- 
tions thereto. 

Clbbkb,  J.  I  concur  in  the  disposition  of  this  matter,  pro- 
posed in  the  opinion  of  Justice  Ingbaham  ;  but  I  differ  entirely 
from  that  portion  of  it  which  intimates  that  the  impotency  of 
the  defendant,  at  the  time  of  the  marriage,  was  not  satisfacto- 
rily proved.  The  permanency  of  the  physical  obstruction 
referred  to  by  some  of  the  witnesses  may  be  questionable ;  but 
I  have  little  doubt  her  whole  nervous  organization  was  so 
shattered,  and  her  sexual  organs  were  in  such  a  state  of  chronic 
irritability,  if  not  congeni tally  defective,  that  she  was  incapable 
of  consummating  her  nuptials ;  and  we  have  no  sufficient  rea- 
son to  suppose  that  her  impotency  is  curable. 

Davies,  P.  J.,  concurred  with  Justice  Clerks. 

Judgment  directing  a  reference,  to  inquire  as  to  the  exist- 
ence of  collusion  between  the  parties,  in  obtaining  the  decree 
of  divorce. 

[Nbw  York  Gbvbbal  Teem,  November  4, 1858.  Denies,  Clerke  and  Ingra- 
kam,  Justices.] 


310  CASES  IK  THE  SUPREME  COURT. 


The  People,  on  the  relation  of  Frederick  W.  Loew,  and  the 
said  F.  W.  Loew,  vs.  Isaac  B.  Batchelob. 

The  People,  on  the  relation  of  E.  C.  McConnell,  and  the . 
said  E.  C.  McConnell  vs.  Edward  S.  McPherson. 

Where  a  power  is  to  be  exercised  by  several  persons,  a  majority  of  the  whole 
number  may  proceed  to  act,  and  their  action  will  be  legal,  provided  aU  the 
members  composing  the  body  are  summoned  to  attend,  or  have  notice  of 
the  time  and  place  of  meeting. 

The  right  to  have  such  notice  is  one  which  the  majority  cannot  take  away 
from  the  minority.  All  comprising  the  body  are  entitled  to  reasonable 
notice  of  the  time  and  place  of  the  meeting;  and  if  all  are  summoned,  or 
have  notice,  a  majority  attending  may  proceed  to  act,  and  the  majority  of 
that  quorum  will  bind  the  whole  body. 

Where  a  statute  conferred  the  appointment  of  clerkB  of  the  district  courts  in 
the  city  of  New  York  upon  the  mayor  and  the  members  of  the  board  of 
aldermen,  or  a  majority  thereof,  and  directed  the  meeting  for  that  purpose 
to  be  in  convention,  and  prescribed  the  mode  in  which  such  convention 
should  be  called  together,  and  declared  that  it  should  not  be  lawful 
for  the  aldermen  to  proceed  to  make  appointments  in  the  absence  of  the 
mayor,  unless  after  a  notice  to  him  of  eight  days,  of  the  time  and  place 
of  meeting ;  HM  that  this  was  a  clear  legislative  declaration  that  notice 
should  be  given  to  all  who  legally  composed  the  convention,  before  those 
who  did  attend  should  be  authorized  to  proceed,  in  their  absence,  to  act ; 
and  that  in  a  case  where  five  members  of  the  body  were  not  summoned  to 
attend  the  meeting,  and  had  no  notice  thereof,  such  omission  was  fatal  to 
the  legality  of  the  meeting,  and  vitiated  appointments  made  by  those 
who  did  attend,  although  the  members  present  constituted  a  majority  of  the 
whole  number.    Ingbaham,  J.  dissented. 

THE  above  suits  were  instituted  to  test  the  right  of  the 
defendants  to  the  offices  of  clerks  of  the  district  courts 
of  the  city  of  New  York,  now  held  by  them,  respectively. 
The  complaint  in  the  first  cause  alleges  that  Frederick  W. 
Loew  was,  on  the  18th  of  December,  1857,  duly  appointed 
to,  and  is  entitled  to,  the  office  now  held  by  the  defendant 
Batchelor ;  and  in  the  second  suit,  that  at  the  same  time  Ed- 
ward C.  McConnell  was  duly  appointed  to,  and  is  entitled  to 
the  office  now  held  by  the  defendant  McPherson* 

The  facts  found  by  the  special  verdict  are,  that  the  defend- 
ants were  duly  appointed  such  clerks,  by  the  mayor  and  board 
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of  aldermen,  in  the  month  of  December,  1851,  and  took  the 
oath  of  office  and  entered  upon  the  discharge  of  the  duties 
thereof  on  the  first  day  of  January,  1852.  The  term  of  office 
of  the  defendants,  respectively,  was  for  the  period  of  four 
years  and  until  their  successors  were  duly  appointed  and 
qualified,  (1  A  S.  117,  §  9.  Laws  of  1851,  p.  271.)  The 
plaintiffs  in  the  first  suit,  claimed  that  Loew,  and  in  the 
second,  that  McOonnell,  were  duly  appointed  such  clerks,  at 
a  convention  of  the  mayor  and  board  of  aldermen,  held  on 
the  18th  of  December,  1857,  in  pursuance  of  the  provisions 
of  the  act  of  April  10,  1855.  (Laws  of  1855,  p.  502.)  On 
the  14th  of  December,  1857,  a  resolution  had  passed  the 
board  of  aldermen,  calling  said  convention  for  the  21st  day 
of  that  month.  That  the  resolution  of  the  18th,  rescinding 
the  resolution  of  the  14th,  and  calling  another  convention  on 
the  18th,  designated  the  hour  of  meeting  at  half  past  six 
o'clock  that  afternoon,  and  that  the  same  was  passed  at  five 
minutes  before  half  past  six  o'clock.  That  there  were  present 
and  voting,  on  said  last  mentioned  resolution,  seventeen  alder- 
men, the  board  then  consisting  of  twenty-two  aldermen ;  and 
the  special  verdict  finds  as  a  fact,  that  none  of  the  aldermen 
had  notice  of  the  convention  of  the  18th  of  December,  at 
which  the  plaintiffs  Loew  and  McConnell  were  appointed,  ex- 
cept the  seventeen  who  were  present  when  the  resolution  call- 
ing the  convention  on  that  day,  was  passed.  That  the  mayor 
met  in  convention,  on  said  18th  of  December,  with  twelve  of 
the  aldermen,  who  had  voted  for  the  resolution  calling  the 
convention  for  that  day,  and  it  is  claimed,  duly  appointed  the 
plaintiffs  Loew  and  McConnell,  clerks  of  the  district  courts. 

Jos.  T.  Brady,  for  the  plaintiffs* 

*  D.  D.  Field,  for  the  defendants. 

Davies,  P.  J.    The  only  question  which  it  is  deemed  neces- 
sary to  consider  is,  whether  the  plaintiffs  Loew  and  McOonnell 
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were  duly  and  legally  appointed  by  the  convention  held  on  the 
18th  of  December,  1857.  They  were  undeniably  so  appointed, 
if  all  the  aldermen  were  duly  notified  of  that  convention, 
although  some  of  them  failed  to  attend ;  or  if  it  was  not 
necessary  to  its  legality  that  all  the  aldermen  should  have  had 
notice  of  the  meeting.  It  should  be  borne  in  mind,  we  think, 
in  considering  the  question  presented,  that  the  privilege  of 
attending  was  not  that  of  the  aldermen,  but  of  the  constitu- 
ency they  represented.  It  was  their  right  that  their  voice 
should  be  heard  in  the  appointments  to  be  made ;  and  such 
right  cannot  be  taken  away  unless  all  provisions  of  law  have 
been  complied  with.  The  meeting  was  to  be  convened  by  the 
board  of  aldermen,  or  by  a  majority  of  the  board  of  aldermen, 
and  it  was  to  be  composed  of  the  mayor  and  the  board  of 
aldermen  or  of  a  majority  thereof.  If  the  mayor  should  refuse 
to  attend  after  notice  of  eight  days  to  him,  then  it  is  made 
lawful  for  the  board  of  aldermen,  or  a  majority  thereof,  to 
proceed  and  make  the  appointments.  (Sec.  1  of  the  ad  of 
April  10,  1855.)  It  was  therefore  competent  for  a  majority 
of  the  board  of  aldermen  to  make  the  call  for  the  meeting. 
But  the  statute  proceeds  to  say  that  at  the  meeting  there 
shall  be  present  with  the  mayor,  the  board  of  aldermen,  or  a 
majority  of  the  board.  This  provision  was  evidently  intended 
to  remove  all  doubts  whether  or  not  all  of  the  aldermen  should 
be  present  to  constitute  a  legal  meeting.  It  declared  that  a 
majority  of  the  board  were  competent  to  act. 

It  was  held  by  Eyre,  Ch.  J.,  in  GrincUey  v.  Barker,  (1  Bos. 
A  Pvl.  236,)  and  adopted  in  our  state  in  Green  v.  Miller,  in 
1810,  (6  John.  39,)  that  where  a  number  of  persons  are  in- 
trusted with  a  power,  not  of  mere  private  confidence,  but  in 
some  respects  of  a  general  nature,  and  all  of  them  are  regu- 
larly assembled,  the  majority  will  conclude  the  minority,  and 
their  act  will  be  the  act  of  the  whole.  So  it  was  held  in 
this  court  in  the  case  of  The  People  v.  Walker,  (23  Barb. 
304,)  1st.  That  when  a  private  authority  is  conferred  on 
several,  all  must  concur,  unless  provision  be  otherwise  made. 
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2d  That  where  a  public  authority  is  conferred  on  individuals 
(not  on  a  court)  who  are  to  act  judicially,  all  must  confer 
together,  but  a  majority  may  decide.  3d.  That  in  public 
cases  not  of  a  judicial  character,  a  majority  make  a  quorum, 
if  a  majority  may  decide.  These  positions  are  well  sustained 
by  the  learned  justice,  who  delivered  the  opinion  in  that  case, 
as  well  by  reason  as  by  numerous  authorities.  In  that  case, 
a  statute  required  that  a  commissioner  of  juries,  for  the  city 
and  county  of  New  York,  should  be  appointed  by  the  super- 
visors, the  judges  of  the  superior  court,  and  the  judges  of  the 
court  of  common  pleas,  without  saying  what  should  constitute 
a  quorum,  or  whether*  a  majority  either  of  the  whole  body,  or 
of  the  component  parts,  should  be  sufficient  to  appoint ;  it 
was  held  that  after  due  notice  to  all  the  persons  mentioned,  a 
majority  of  the  whole  number  constituted  a  quorum,  and 
were  competent  to  decide  any  matter  on  which  the  whole 
body  had  authority  to  act. 

In  the  case  referred  to  (supra)  it  was  also  decided  that  two 
days'  notice,  where  no  length  of  notice  is  prescribed  by  the 
statute,  for  all  persons  residing  in  the  city,  would  be  deemed 
sufficient  notice. 

In  the  statute  prescribing  the  manner  of  appointment  of 
these  clerks,  it  is  declared  that  it  shall  not  be  lawful  for  the 
aldermen  to  proceed  to  make  the  appointments  in  the  absence 
of  the  mayor,  unless,  after  a  notice  to  him  of  eight  days,  of 
the  time  and  place  of  meeting.  It  seems  to  us  that  this  is  a 
clear  legislative  declaration,  that  notice  was  to  be  given  to  all 
who  legally  composed  the  convention,  before  those  who  did 
attend  were  authorized  to  proceed,  in  their  absence,  to  act. 

In  the  case  of  The  People  v.  Whiteside,  (23  Wend.  9  ; 
B.  0.  26  id.  634,)  a  notice  of  a  joint  meeting  of  the  super- 
visors and  judges  of  the  county  of  Chautauque,  for  the  pur- 
pose of  making  appointments,  given  and  served  on  the  judges, 
between  the  hours  of  two  and  four  o'clock,  for  a  meeting  the 
same  day,  at  five  o'clock,  was  held  sufficient ;  all  the  judges 
being  in  the  same  village  where  the  meeting  was  to  be  held. 


-  i 
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In  this  case  notice  of  the  meeting  was  given  to  all  the  judge*, 
and  it  seems  to  have  been  assumed  that  notice  to  all  was 
necessary  to  constitute  a  legal  meeting. 

In  the  case  of  GrincUey  v.  Barker,  (cited  supra,)  Eyre  Ch. 
J.,  says:  "The  cases  of  corporations  go  further;  there  it  is 
not  necessary  that  the  whole  number  should  meet;  it  is 
enough  if  notice  be  given,  and  a  majority  or  a  lesser  number, 
according  as  the  charter  may  be,  may  meet,  and  when  they 
have  met  they  become  just  as  competent  to  decide  as  if  the 
whole  had  met." 

To  the  same  effect  is  the  case  of  the  Attorney  General  v. 
Davy,  (2  Atk.  212.)  There,  by  charted,  three  of  twelve  per- 
sons named  were  authorized  to  choose  a  chaplain,  and  upon  a 
vacancy,  two  of  the  three  chose  the  chaplain.  Lord  Hard- 
wicke  said  it  cannot  be  disputed  that  whenever  a  certain  num- 
ber are  incorporated,  a  major  part  of  them  may  do  any 
corporate  act.  So  if  all  are  summoned  and  a  part  appear,  a 
major  part  of  those  that  appear  may  do  a  corporate  act,  though 
nothing  be  mentioned  in  the  charter,  of  the  major  part;  and 
he  was  of  the  opinion  that  the  three  were  a  corporation  for 
the  purpose  for  which  they  were  appointed,  and  that  the 
major  part  of  them  might  do  any  corporate  act,  and  thus 
make  the  appointment.  "At  common  law,  independent  of 
any  specific  constitution,  when  the  power  of  acting  is  intrusted 
to  any  specific  number  of  persons,  whether  definite  or  indefi- 
nite, any  number  of  the  whole  body  is  sufficient  to  form  a 
legal  assembly,  if  all  be  properly  summoned  to  attend" 
(1  Kyd  on  Corp.  p.  401.) 

The  principle  deducible  from  all  the  cases,  we  think,  is, 
that  where  a  power  is  to  be  exercised,  like  the  present,  a 
majority  of  the  whole  number  may  proceed  to  act,  and  their 
action  is  legal,  provided  all  the  members  composing  the  body 
are  summoned  to  attend,  or  have  notice  of  the  time  and  place 
of  meeting.  That  the  right  to  have  such  notice  is  one  which 
the  majority  cannot  take  away  from  the  minority ;  that  all 
comprising  the  body  are  entitled  to  reasonable  notice  of  the 
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time  and  place  of  the  meeting,  and  if  all  are  summoned  or 
have  notice,  a  majority  attending  may  proceed  to  act,  and  the 
majority  of  that  quorum  will  bind  the  whole  body. 

In  the  present  case,  five  members  of  the  body  were  not 
summoned  to  attend  the  meeting,  and  had  no  notice  thereof 
We  think  this  omission  is  fatal  to  the  legality  of  the  meeting, 
and  consequently  the  plaintiffs  Loew  and  McConnell  were  not 
duly  and  legally  appointed  clerks  of  the  district  courts,  and 
that  there  must  be  judgment  for  the  defendants,  with  costs,  in 
each  case. 

Clerke,  J.,  concurred. 

Ingbaham,  J.,  (dissenting.)  I  do  not  concur  in  the  opin- 
ion of  my  brethren  that  a  notice  to  all  the  members  of  the 
board  of  aldermen,  other  than  that  contained  in  the  resolution, 
was  necessary  to  make  a  valid  appointment  by  the  mayor  and 
board  of  aldermen.  The  statute  under  which  the  appoint- 
ments were  formerly  made,  (Laws  of  1851,  ch.  147,)  conferred 
the  appointment  on  the  mayor  and  board  of  aldermen,  or  a 
majority  thereof,  without  designating  whether  it  was  to  be  by 
joint  meeting  or  by  separate  action,  and  without  any  provision 
for  calling  any  meeting  for  the  purpose.  This  act  was  amended 
by  the  statute  of  1855,  ch.  293,  which  conferred  the  appoint- 
ment on  the  mayor  and  the  members  of  the 'board  of  alder- 
men, or  a  majority  thereof.  This  statute  directs  the  meeting 
to  be  in  convention,  and  prescribes  the  mode  in  which  such 
convention  is  to  be  called  together,  viz k.  by  a  direction  of  the 
board  of  aldermen.  The  statute  also  provides  for  a  notice 
from  the  board  of  aldermen  to  the  mayor,  to  procure  his 
attendance,  but  for  none  from  the  board  of  aldermen  to  its 
own  members.  I  do  not  think  any  such  notice  was  necessary. 
The  board  of  aldermen  had  the  authority,  by  resolution,  to 
direct  the  meeting  to  be  held.  Every  member  of  that  board 
was  bound  to  take  notice  of  the  acts  and  resolutions  of  its 
own  body.  Every  member  ought  to  be  present  at  the  meeting 
of  the  board,  and  if  present  would  know  of  the  proceedings 
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of  the  board.  In  the  absence  of  any  regulation  by  law  to  tne 
contrary,  no  further  notice  of  the  meeting  of  the  board  of 
aldermen,  to  its  own  members,  than  the  resolution  as  passed 
by  that  body,  was  necessary.  The  mayor  had  notice  and 
attended.  He  was  the  only  person  under  the  statute,  entitled 
to  notice,  and  as  he  made  no  objection,  the  want  of  notice  to 
the  members  of  the  board,  is,  in  my  judgment,  no  objection 
to  the  validity  of  the  convention. 

The  legislature  of  the  state  often  meet  together  in  conven- 
tion to  make  appointments,  such  as  of  senator,  regents  of  the 
university,  &o.  This  is  done  by  a  resolution  fixing  the  time 
of  the  meeting.  It  would  be  no  objection  to  the  action  of 
that  convention,  if  members,  either  of  the  senate  or  assembly, 
who  were  not  present,  should  say  they  had  no  notice  of  the 
joint  meeting  and  were  not  in  the  body  to  which  they  belonged, 
when  the  resolution  was  passed.  It  was  their  duty  to  be 
present,  and  they  must  take  notice  of  the  action  of  their  own 
body,  at  their  peril.  If  they  are  absent,  whether  from  want 
of  notice  or  inability  to  be  present,  the  convention  is  duly 
organized  so  long  as  a  majority  of  the  body  is  together. 

Suppose  the  power  of  appointment  had  been  vested  in  the 
board  of  aldermen  alone ;  no  other  than  the  ordinary  notice 
of  the  meeting  of  the  board  would  be  necessary  to  make  the 
appointment  valid ;  and  where  the  meeting  was  held  and  some 
of  the  members  were  absent,  a  majority  of  the  board  would 
be  competent  to  act  If  the  board  of  aldermen  was  legally 
in  session  when  the  resolution  was  passed,  (and  of  this  I  do 
not  understand  that  there  is  any  doubt,)  then  a  resolution 
passed  by  that  board  was  notice  to  all,  and  all  the  members 
were  equally  bound  by  it,  whether  present  or  absent  The 
case  of  Whiteside  v.  The  PeopU,  (26  Wend.  634,)  shows  that 
a  majority  may  meet  to  make  an  appointment,  and  that  a 
refusal  by  one  body  to  proceed  with  the  appointment,  because 
they  had  no  notice  of  meeting  for  such  a  purpose,  did  not 
invalidate  an  appointment  made  by  the  remainder.  It  has 
been  held  that  a  notice  of  a  meeting  is  sufficient  notice,  and 
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extends  to  adjourned  meetings,  without  further  notice.  {Scud- 
ding v.  Lorant,  5  Eng.  L.  and  Eq.  Rep.  p.  16.)  So  in  this 
case,  notice  of  the  meeting  of  the  board  of  aldermen  was 
sufficient  to  require  the  members  of  that  board  to  take  notice 
of  a  resolution  then  passed,  calling  a  meeting  at  another  time. 
All  the  authorities  cited  in  this  case  relate  to  cases  where 
notice  was  to  be  given  to  a  body  different  from  that  giving  the 
notice.  I  have  been  able  to  find  none  where  such  an  objection 
has  been  taken  in  reference  to  the  members  of  the  body  giving 
the  notice  of  meeting. 

I  have  only  discussed  the  question  as  to  the  necessity  of  any 
other  notice  on  the  part  of  the  board  of  aldermen,  to  its  own 
members,  than  the  mere  passage  of  the  resolution  fixing  the 
time  of  the  meeting.  If  no  such  notice  is  necessary,  the  board 
would  have  authority  to  pass  a  resolution  calling  such  a  meet- 
ing or  convention,  immediately  on  the  close  of  business,  at 
any  meeting  of  the  board.  If  the  attendance  of  the  mayor 
be  secured,  such  convention  would  be  fully  organized,  whether 
all  the  members  were  present  or  not.  I  do  not  mean  to  be 
understood  that  the  course  of  proceeding  of  the  board  of 
aldermen  in  repealing  the  resolution  previously  passed,  and 
adopting  another  calling  a  meeting  sooner  and  on  a  very  short 
notice,  was  to  be  approved,  but  that  merely  as  a  question  of 
law  as  to  the  power  of  the  board  to  call  the  convention  together, 
the  resolution  was  sufficient  and  no  other  notice  was  necessary, 
except  to  the  mayor,  to  secure  his  attendance. 

There  may  be  other  questions  of  difficulty  in  regard  to 
these  appointments,  but  as  my  brethren  have  placed  their  de- 
cision solely  on  this  point,  in  which  I  do  not  concur,  I  have 
not  thought  it  necessary  to  examine  them,  at  the  present  time. 

Judgments  appealed  from  affirmed,  with  costs. 

[Nbw  Yobk  Gbhbbjll  Teem,  October  4, 1858.  Davie*,  Clerke  and  Ingra- 
ham,  Justices.] 
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The  International  Life  Assurance  Society,  of  London, 
vs.  The  Commissioners  of  Taxes. 

The  People,  ex  rd.  The  British  Commercial  Life  Insurance 
Company^  vs.  The  Same. 

As  respects  taxation,  corporations  not  created  by  the  laws  of  this  state  are  to 
be  regarded  as  non-residents ;  and  if  they  transact  business  within  this  state 
they  are  to  be  assessed  and  taxed  on  all  sums  forested  in  any  manner  in 
such  business,  the  same  as  if  they  were  residents  of  this  state. 

Thus  where  a  foreign  insurance  company  deposits  with  the  comptroller  of  this 
state,  for  the  benefit  of  policy-holders,  the  securities  required  by  chapter 
468  of  the  laws  of  1863,  to  enable  it  to  do  business  here,  the  securities  so 
deposited  are  liable  to  assessment  and  taxation. 

But  if  any  portion  of  the  fund  so  deposited  with  the  comptroller  is  invested  in 
the  stock  of  the  United  States,  that  portion  is  not  taxable. 

r[E  plaintiffs  in  the  above  entitled  suits  are  foreign  corpo- 
rations, or  associations  organized  under  acts  of  parliament 
of  Great  Britain,  for  the  purposes  of  insurance.  By  §  15  of 
chapter  463,  Laws  of  1853,  it  is  provided  that  any  company 
organized  under  the  laws  of  any  foreign  government,  is  author- 
ized to  do  business  within  this  state,  by  depositing  with  the 
comptroller  of  this  state  for  the  benefit  of  the  policy-holders  of 
such  company,  citizens  or  residents  of  the  United  States,  secu- 
rities of  the  kind  required  by  the  6th  section  of  that  act,  for 
similar  companies  of  this  state ;  and  upon  appointing  an  at- 
torney in  this  state  representing  the  company,  and  upon  whom 
all  legal  process  can  be  served ;  and  on  doing  these  acts  such 
company  may  commence  business  in  this  state.  The  plaintiffs 
in  each  of  these  actions  have  complied  with  the  provisions  of 
this  act,  by  depositing  with  the  comptroller,  each,  the  sum  of 
$100,000,  in  the  securities  required  by  the  act,  and  have  each 
established  an  agency  for  the  transaction  of  business  in  the 
city  of  New  York.  Of  the  sum  so  deposited  by  the  plaintiffs 
in  the  second  above  entitled  action,  $50,000  was  invested  in 
stocks  of  the  United  States. 

The  defendants,  as  commissioners  of  taxes,  assessed  each  of 
the  plaintiff)  for  the  taxes  of  the  year  1858,  in  the  sum  of 
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$100,000,  as  liable  to  taxation  on  this  amount  of  personal 
property.  The  judge  at  special  term  held  the  plaintiffs  in  the 
first  above  entitled  cause  legally  assessed  to  the  full  amount 
of  the  sum  so  deposited  with  the  comptroller,  and  that  the  de- 
fendants had  wrongfully  assessed  the  plaintiffs  in  the  second 
above  entitled  cause  in  the  sum  of  $100,000,  and  that  said 
assessment  should  be  reduced  to  $50,000,  on  the  ground  that 
the  $50,000  invested  in  stocks  of  the  United  States  was  not 
liable  to  taxation.  The  plaintiffs  appealed  from  the  orders 
made  in  both  suite,  and  the  defendants  from  that  part  of  the 
order  made  in  the  second  suit,  reducing  the  assessment  therein 
to  $50,000. 

J. . W.  Gerard,  jun.  for  the  plaintiffs  in  first  suit. 

C.  A.  Rapello  and  D.  Lord,  for  the  plaintifls  in  second  suit. 

A.  R.  Lawrence,  jun.  for  the  defendants. 

By  the  Court,  Da  vies,  P.  J.  Taxes  are  contributions  im- 
posed by  the  government  for  the  support  of  the  state.  In  all 
just  governments  it  should  be  a  cardinal  principle  that  such 
imposition  should  be  equal,  and  that  all  the  property  within 
the  state  should  contribute  its  equal  share  of  the  burthen  im- 
posed. This  is  upon  the  principle  that  as  all  property  within 
the  state  is  equally  protected  by  its  laws  and  institutions,  so 
all  property  within  its  boundaries  should  alike  equally  con- 
tribute to  their  maintenance  and  enforcement.  In  this  spirit 
our  revised  statutes  have  declared  that  "  all  lands  and  personal 
estate  within  this  state,  whether  owned  by  individuals  or  by 
corporations,  shall  be  liable  to  taxation,  subject  to  the  exemp- 
tions hereinafter  specified."  (1  R.  8.  387,  title  1,  §  1.)  By 
section  5  of  title  2,  it  is  declared  that  every  person  shall  be 
assessed  in  the  town  or  ward  where  he  resides  when  the  assess- 
ment is  made,  for  all  personal  estate  owned  by  him,  including 
all  personal  estate  in  his  possession  or  under  his  control,  as 
agent,  trustee,  &c. 
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Corporations  are  to  be  assessed  in  the  town  or  ward  in  which 
the  principal  office  or  place  of  transacting  the  financial  business 
of  such  company  is  situated.  (1  B.  S.  414,  title  4,  §  2.)  The 
property  of  these  plaintiffs,  they  being  non-residents  of  the 
state,  would  seem  not  to  be  taxable,  unless  the  same  is  regarded 
as  being  in  the  possession  or  under  the  control  of  their  agent 
residing  in  this  state.  That  view  of  the  case  will  be  hereafter 
considered. 

In  the  case  of  Wilson  v.  Hie  Mayor  &c,  (1  Abbott,  4,)  it 
was  held,  after  a  very  full  and  minute  examination  of  the  stat- 
utes, that  persons  not  inhabitants  of  this  state  were  not  tax- 
able, in  their  personal  property,  used  and  employed  in  business 
in  this  state.  In  other  words,  personal  property  could  only  be 
taxed  where  the  owner  resided.  This  case  was  decided  in 
1834,  and  probably  had  some  influence  upon  the  passage  of 
the  act  of  1855.  This  act  declares  that  all  persons  or  associ- 
ations doing  business  in  this  state,  and  not  residents  thereof, 
shall  be  assessed  and  taxed  on  all  sums  invested  in  any  manner 
in  said  business,  the  same  as  if  they  were  residents  of  this  state. 
(Laws  of  1855,  chap.  37.)  It  is  insisted  on  the  part  of  the 
plaintiffs  that  this  act  has  no  application  to  them ;  that  they 
are  neither  persons  nor  associations,  and  therefore  are  unaf- 
fected by  its  provisions.  * 

They  have  each  $100,000  invested  in  the  business  carried  on 
by  them  in  this  state,  and  which  is  declared  to  be  a  fund  for 
the  security  of  their  creditors  within  the  United  States.  The 
provision  of  our  statute  in  reference  to  corporations  is  that 
they  are  liable  to  taxation  upon  their  capital.  (1  M.  S.  414, 
§  1.)  And  the  capital  subject  to  taxation  as  such,  is  defined 
by  the  court  of  appeals  to  be  that  fund  upon  which  the  corpo- 
ration transacts  its  business,  which  would  be  liable  to  its  cred- 
itors, and,  in  case  of  insolvency,  pass  to  a  receiver.  {Mutual 
Ins.  Co.  v.  Supervisors  of  Erie  County,  4  Comst.  448.)  We 
have  seen  that  these  deposits  made  by  these  plaintiffs  are  to  be 
held  as  a  fund  to  meet  their  liabilities  to  their  creditors.  By 
the  6th  section  of  the  act  of  1853,  companies  organized  under 
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that  act  were  to  have  a  capital  of  $100,000  before  they  could 
proceed  to  the  transaction  of  business,  and  this  in  the  7th  sec- 
tion of  the  act  is  denominated  capital  On  this  capital  our 
domestic  corporations  are  liable  to  taxation,  and  the  legislature 
has  declared  by  the  15th  section  that  no  foreign  corporation 
shall  be  permitted  to  transact  any  business  within  this  state, 
until  it  deposits  a  like  amount  of  like  securities,  and  for  the 
same  purpose,  with  the  comptroller.  In  these  respects  the 
foreign  and  domestic  corporations  are  placed  upon  the  same 
footing.  Both  become  subject,  to  a  certain  extent,  to  our  laws, 
and  the  supervision  of  the  state  comptroller. 

Do  the  foreign  corporations  with  their  capital,  of  a  like 
amount  with  the  domestic,  and  both  formed  for  the  same  pur* 
pose,  stand  in  a  more  favorable  position  than  the  domestic,  in 
reference  to  taxation  ?  Is  the  foreign  capital  exempt  while  the 
domestic  is  taxed?  Upon  the  point  we  are  now  considering, 
the  solution  of  this  question  depends  upon  the  construction 
to  be  given  to  the  act  of  1855.  If  its  language  is  sufficiently 
broad  to  include  these  plaintiffs,  then  tjiere  can  be  no  question 
that  they  have  been  legally  assessed.  It  seems  to  us  that  the 
case  of  The  People  v.  Utica  Ins.  Co.,  (15  John.  358,)  and  the 
cases  there  cited,  are  quite  decisive  on  this  point,  and  the  rules 
there  laid  down  as  applicable  to  the  construction  of  statutes 
may  well  be  applied  here.  (See  also  the  case  of  Ontario  Bank 
v.  Bunnell,  10  Wend.  186.)  We  think  it  follows  from  these 
authorities,  that  this  statute  may  be  regarded  as  including 
corporations,  and  we  conclude  therefore  that  corporations  not 
created  by  the  laws  of  this  state  are  to  be  regarded  as  non- 
residents, and  if  they  transact  business  within  this  state  they 
should  be  assessed  and  taxed  on  all  sums  invested  in  any  manner 
in  said  business,  the  same  as  if  they  were  residents  of  this 
state.  As  to  their  funds  and  means  employed  in  business 
within  this  state,  they  have  the  same  burthen  imposed  on  them 
as  residents  of  this  state,  and  no  greater.  A  corporation  cre- 
ated by  another  state,  it  is  now  well  settled,  is  a  citizen  or 
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resident  of  the  state  creating  it.  (Louisville  Bail  Bead  Co. 
t.  Letson,  2  How.  U.  S.  Bep.  497.) 

But  supposing  for  any  cause  the  corporation  or  association 
of  the  plaintiffs  is  not  liable  to  be  assessed  and  taxed,  upon 
what  principle  can  their  property  under  the  control  and  in  the 
possession  of  their  agent  be  exempt  ?  Section  5  of  title  2d, 
already  referred  to,  (1  B.  8.  389,)  declares  that  every  person 
shall  be  assessed  in  the  town  or  ward  where  he  resided  when 
the  assessment  is  made,  for  all  personal  estate  owned  by  him, 
including  all  personal  estate  in  his  possession  or  under  his 
control  as  agent,  trustee,  &c.  Now  we  think  it  may  be  fairly 
argued  that  this  fund  deposited  with  the  comptroller  as  a  se- 
curity for  the  policy  owner,  is  in  the  possession  and  under  the 
control  of  the  plaintiffs'  agents  resident  within  this  state, 
within  the  meaning  of  this  section,  and  liable  to  be  assessed. 
But  as  the  assessment  has  not  been  made  in  that  form,  it  is 
unnecessary  definitely  to  pass  upon  this  point 

As  to  that  portion  of  the  capital  or  fund  of  the  plaintiff  in 
the  second  suit,  invested  in  the  stock  of  the  United  States,  we 
think  the  same  is  not  taxable,  and  that  the  order  of  the  special 
term  in  that  respect  was  correct.  (1  Kent's  Com.  9th  ed.  474, 
Norton  v.  The  City  of  Charleston,  2  Peters,  449.) 

The  order  appealed  from  by  the  plaintiffs  in  the  first  above 
entitled  cause  is  affirmed,  with  costs ;  and  the  order  appealed 
from  in  the  second  above  entitled  cause,  is  affirmed  without 
costs  to  either  party  on  the  appeal. 

[Nbw  York  Ghvbbal  Tbbx,  tfpvember  4,  1868,  Jftpw,  OlerU  and 
Ingraham,  Justices.] 
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In  a  case  free  from  fraud,  a  receipt,  given  by  a  common  carrier,  for  a  barrel, 
box,  trunk  or  other  article,  shown  to  be  hollow  and  to  contain  goods,  means 
that  the  party  who  executes  it  has  received  the  contents  of  the  barrel  &c.t 
as  well  as  the  barrel  itself. 

Accordingly,  where  the  agent  of  a  rail  road  company,  at  New  York,  signed 
a  receipt  for  a  lot  of  furniture,  among  which  was  specified  "  1  cradle,"  which 
had  a  carpet  wrapped  around  it,  was  bound  with  cords,  and  contained 
a  valise  with  wearing  apparel  in  it,  which  furniture  was  to  be  forwarded  to 
Owego ;  and  the  agent  was  informed  what  the  cradle  contained ;  it  was  hdd 
that  the  company  was  bound  to  carry  not  only  the  cradle,  but  also  the  goods 
then  in  it,  to  Owego;  and  was  liable  for  the  loss  of  the  goods.  Gbat,  J., 
dissented. 

f[E  plaintiff,  on  the  first  day  of  January,  1855,  delivered 
to  the  defendant,  at  New  York  city,  certain  goods  to  be 
carried  on  the  defendant's  rail  road,  by  the  defendant,  as  a 
common  carjrier,  to  Owego,  in  Tioga  county.  The  defendant, 
by  its  agent,  delivered  to  the  plaintiff  a  receipt,  when  the 
goods  were  received  at  New  York,  in  these  words,  to  wit : 
"Received  on  board  of  the  New  York  and  Erie  Rail  Road, 
one  lot  of  furniture,  marked  8.  H.,  Owego,  N.  Y.,  in  bad 
order,  to  be  forwarded,  pt  owner's  risk  of  breakage,  to  Owego. 
New  York,  Jan.  1st,  1855.        (Signed)  Bbown." 

A  schedule  of  the  goods  was  annexed  to  the  receipt,  and 
among  the  articles  specified  in  it  was  "1  cradle."  The  action 
was  brought  in  a  justice's  court,  to  recover  the  value  of  a 
valise  and  contents,  which  were  in  the  cradle  when  the  defend- 
ant received  it  and  gave  the  receipt  for  it.  The  valise  and 
other  articles  which  were  in  the  cradle,  were  not  mentioned  in 
the  schedule  annexed  to  the  receipt.  The  cradle  had  a  piece 
of  a  carpet  wrapped  around  it,  which  was  bound  with  cords 
when  it  was  delivered  to  the  defendant.  The  valise  and  other 
articles  that  were  in  the  cradle  were  missing,  when  the  goods 
were  delivered  to  the  plaintiff  at  Owego.  The  plaintiff  offered 
to  prove  that  the  cradle  mentioned  in  the  receipt,  (i  a,  men- 
tioned in  the  schedule  annexed  to  it,)  contained  wearing  ap- 
parel, when  the  valise  was  delivered  to  the  defendant,  and  that 
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the  cradle  wa*  then  wrapped  up  in  a  piece  of  a  carpet  and 
had  cords  around  it;  and  that  when  the  cradle  arrived  at 
Owego,  the  valise  and  contents  were  missing,  and  were  never 
delivered  to  the  plaintiff  The  defendant's  counsel  objected 
to  the  proof  offered,  on  the  ground  that  the  receipt  showed 
the  cradle  was  one  of  a  large  number  of  articles,  agreed  thereby 
to  be  carried,  and  no  valise  or  contents  were  mentioned  in  it ; 
and  that  the  evidence  offered  would  vary  and  contradict  the 
terms  of  the  receipt,  which  was  not  ambiguous  and  must 
speak  for  itself;  also  that  the  receipt  was  for  freight,  and  not 
for  personal  baggage ;  and  that  the  receipt  could  not  be  ex- 
plained by  parol  evidence,  so  as  to  make  it  a  receipt  for  per- 
sonal baggage.  The  objection  was  overruled  by  the  justice, 
and  the  defendant's  counsel  excepted. 

A  witness  for  the  plaintiff  then  testified  that  when  the  cra- 
dle was  delivered  to  the  defendant's  agent  at  New  York  city, 
it  contained  a  valise  and  its  contents,  and  some  carpets;  and 
that  a  piece  of  a  thick  carpet  was  tied  over  the  cradle  and 
bound  by  cords;  that  the  valise  contained  two  shirts,  two 
coats,  one  pair  of  pantaloons,  six  shirt  collars,  four  pairs  of 
stockings,  two  vests,  three  or  four  night  gowns,  and  some 
stockings.  That  nothing  was  in  the  cradle  when  it  was  de- 
livered to  the  plaintiff  at  Owego,  except  the  carpet  that  was 
tied  around  it  when  the  defendant's  agent  received  it  at  New 
York  city.  The  plaintiff  proved  the  value  of  the  valise  and 
contents ;  and  gave  evidence  that  the  man  who  marked  the 
goods  and  took  a  memorandum  of  them,  when  the  defendant 
received  them  at  New  York  city,  was  then  told  by  the  plain- 
tiff that  the  cradle  contained  a  valise  and  other  things;  and 
that  the  plaintiff  told  the  man  who  put  the  goods  on  board 
the  defendant's  rail  road  boat  at  New  York  city,  that  the 
valise  was  in  the  cradle.  The  defendant  gave  evidence  which 
tended  to  show  that  the  plaintiff  did  not  state  what  was  in 
the  cradle,  or  that  any  thing  was  in  it,  when  the  goods  were 
received  by  the  defendant's  agent,  at  New  York  city.  There 
was  evidence  given  that  poor  men  often  send  extra  baggage 
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on  freight  trains  of  cars,  and  that  freight  goes  by  weight,  and 
that  if  the  valise  had  been  received  separate  from  the  cradle, 
the  defendant's  servants  would  have  weighed  and  marked  it ; 
and  there  was  evidence  which  tended  to  establish  that  the 
defendant  did  not  carry  extra  baggage  on  freight  trains ;  and 
that  the  charges  for  carrying  extra  baggage  were  double  those 
for  carrying  furniture.  There  was  some  evidence  that  in  ship- 
ping furniture  the  defendant's  agents  or  servants  put  down, 
"box  or  chest,"  when  marking  the  goods,  to  identify  the  pack- 
ages ;  also  if  a  man  presented  a  trunk  when  moving,  they 
took  it  down  the  same  as  other  furniture,  and  all  clothing. 
The  defendant's  agent  received  the  freight  on  the  cradle,  valise 
and  contents,  which  was  calculated  by  the  weight  of  the  same. 
Other  questions  were  raised  on  the  trial,  but  they  were  un- 
important, and  are  not  noticed  in  the  opinion  of  the  court 
The  justice  gave  judgment  for  the  plaintiff,  for  $30  damages 
besides  costs.  The  Tioga  county  court  affirmed  the  judgment 
of  the  justice,  and  the  defendant  appealed  to  this  court 

Tracy  A  Edmonds,  for  the  plaintiff 

Thomas  Farrington,  for  the  defendant 

Balcom,  J.  The  justice  was  undoubtedly  satisfied  by  Hie 
evidence  that  the  plaintiff  practiced  no  fraud  on  the  defendant ; 
and  that  it  was  understood,  when  the  receipt  was  given,  that 
it  bound  the  defendant  to  carry  the  goods  then  in  the  cradle,  as 
well  as  the  cradle  itself,  to  Owego.  And  the  evidence  author- 
ized the  conclusion,  arrived  at  by  the  justice,  that  the  defend- 
ant's agent  and  servants,  who  received  the  goods  from  the 
plaintiff  at  New  York  city  and  shipped  them,  were  informed 
by  the  plaintiff,  when  they  received  the  same,  that  the  cradle 
contained  the  valise  and  other  articles,  which  were  lost  and 
never  delivered  to  the  plaintiff  at  Owego.  It  is  probable  that 
they  inquired  when  they  received  the  cradle,  wrapped  up  in  a 
piece  of  carpet  and  bound  with  cords,  whether  any  thing  was 
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in  it,  and  if  so,  what ;  and  if  they  made  such  inquiry  the 
plaintiff  undoubtedly  told  them  what  articles  were  in  the  cra- 
dle, as  one  of  his  witnesses  testified  he  did. 

The  valise  and  other  articles  in  the  cradle  were  not  men- 
tioned in  the  receipt  which  the  plaintiff  took  from  the  defend- 
ant's agent  when  he  delivered  the  goods  to  the  defendant  at 
New  York  city.  The  receipt  only  showed  that  the  defendant 
received  one  cradle  to  carry  to  Owego ;  but  the  cradle  was 
hollow,  and  it  had  a  piece  of  a  carpet  fastened  around  it ;  and 
those  who  handled  it  and  weighed  it  could  probably  tell 
whether  any  goods  were  in  it,  as  well  as  they  could  tell  whether 
a  box  is  empty  or  contains  goods,  by  handling  and  weighing  it. 
But  it  is  unnecessary  to  draw  inferences  upon  this  question ; 
for  the  decision  of  the  justice  establishes  the  fact  that  the  de- 
fendant's agent  and  servants  knew  the  cradle  contained  the  va- 
lise and  other  articles,  when  they  received  it  and  agreed  the 
defendant  should  carry  it  to  Owego. 

Now  conceding  that  the  receipt  was  in  the  nature  of  a  con- 
tract, (see  2  Cowen  &  HitVs  Notes,  1439 ;  14  Wend.  26 ;  18 
Barb.  32 ;)  it  was  proper  to  construe  it  in  the  light  of  sur- 
rounding circumstances.  (Hasbrook  v.  Paddock,  1  Barb.  8. 0. 
Rep.  635.)  Hence  it  was  competent  for  the  plaintiff  to  show 
what  kind  of  a  cradle  it  was,  and  its  condition  when  received 
by  the  defendant  at  New  York  city ;  also  that  it  contained  the 
valise  and  other  articles ;  and  that  the  defendant's  agent  and 
servants  were  informed  thereof  when  they  received  it '  (9  Barb. 
477.     1  Wrights  Ohio  B.  240.) 

When  the  justice  was  placed  by  the  evidence,  so  that  he 
could  see  the  transaction  as  it  appeared  to  the  plaintiff  and 
the  defendant's  agent  at  the  time  the  receipt  was  executed,  he 
easily  discovered  that  the  cradle  might  contain  articles  inside 
of  it,  as  well  as  a  box  or  trunk ;  and  the  evidence  warranted 
the  inference  that  it  was  customary  for  the  defendant's  agents 
and  servants.,  in  giving  receipts  for  boxes  or  chests  containing 
goods  to  be  carried  by  the  defendant)  to  designate  them  boxes 
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or  chests,  without  mentioning  what  they  contained,  or  that 
they  contained  any  thing. 

A  receipt  by  a  common  carrier  for  a  box,  to  be  transported 
to  a  particular  place,  does  not  necessarily  mean  an  empty  one ; 
nor  does  evidence  contradict  a  receipt  for  "  one  cradle"  which 
showB  that  it  was  an  article  of  household  furniture,  and  was 
hollow,  and  had  a  piece  of  a  carpet  fastened  around  it  with 
cords,  and  contained  a  valise  and  other  goods.  Such  evidence 
only  explains  what  was  uncertain  by  the  language  of  the  re- 
ceipt, and  applies  the  receipt  according  to  the  intention  of  the 
parties. 

And  I  am  prepared  to  hold,  in  cases  free  from  fraud  like 
this,  that  a  receipt  given  by  a  common  carrier  for  a  barrel, 
box,  trunk  or  other  article,  shown  to  be  hollow  afcd  to  contain 
goods,  means  that  the  party  who  executed  it  has  received  the 
contents  of  the  barrel,  box,  trunk  or  other  hollow  article,  as 
well  as  the  article  itself:  and  it  follows  that  when  the  de- 
fendant's agent  signed  the  receipt,  agreeing  to  carry  the  cradle 
from  New  York  city  to  Owego,  knowing  what  it  contained,  it 
bound  the  defendant  to  carry,  not  only  the  cradle  but  also 
the  goods  then  in  it,  to  Owego. 

I  am  of  the  opinion  that  the  justice  committed  no  error  in 
receiving  the  evidence  objected  to  by  the  defendant's  counsel, 
or  in  giving  the  judgment  against  the  defendant ;  and  that 
the  county  court  did  right  in  affirming  his  judgment  The 
judgment  of  the  county  court  should  be  affirmed,  with  costs. 

Mason,  J.,  concurred  in  affirming  the  judgment 

Gray,  J.,  dissented. 

Judgment  affirmed. 

[Bbooxb  Gbvibal  Tutu,  January  5,  1858.  dray,  Mason  and  Balsam, 
Justice*.] 
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In  the  year  1809,  George  Parish,  an  alien,  baring  been  empowered  by  an  act 
of  the  legislature  to  take  and  convey  real  estate,  purchased  a  large  tract  of 
land,  including  lot  No.  G87,  in  the  county  of  Jefferson.  The  defendant  W. 
purchased  of  Parish  a  part  of  said  lot,  and  took  a  deed  which  contained  to 
exception  of  all  mines  and  minerals,  and  particularly  of  all  the  ore  of  iron, 
copper  or  lead.  Parish  died  in  1826  intestate,  and  without  issue,  leaving 
surviving  him  his  father  John  Parish,  and  his  brothers  George,  Charles, 
Bichard  and  John,  all  of  whom  were  aliens.  In  1817  an  act  was  passed,  by 
the  legislature,  enabling  George  to  take  real  estate  by  purchase  or  descent. 
In  1827  he  made  his  will,  devising  all  his  estate  to  J.  R.  in  trust,  directing 
his  real  estate  to  be  converted  into  personal  estate,  and  the  payment  of  two 
bonds  held  by  his  brother  Richard ;  and  devising  the  residue  of  his  estate  to 
Richard.  He  died  in  1888.  John  Parish,  the  father,  died  after  David's 
death,  and  before  the  death  of  George.  In  1841  the  plaintiff,  who  was  the 
son  of  Richard,  and  an  alien,  was  authorized  to  take  and  hold  real  estate. 
J.  R.,  the  trustee  under  the  will,  conveyed  a  large  tract  of  land  to  the  plain- 
tiff, together  with  all  mines  and  minerals  reserved  in  certain  deeds  given  by 
David,  including  the  ore  bed  in  question,  located  on  said  lot  No.  687.  In  an 
action  brought  by  the  plaintiff  to  recover  damages  and  to  restrain  W.  and 
those  acting  under  him  from  digging  and  carrying  away  iron  ore  from  abed 
on  said  lot ; 

Held,  l.That  the  act  of  1807,  enabling  David  Parish  to  acquire,  hold  and  alien- 
ate real  estate,  invested  him  with  inheritable  blood,  and  clothed  him  with 
the  power  of  transmitting  his  estate  to  his  next  of  kin. 

2.  That  dying  intestate  his  estate  would  descend,  the  same  as  that  of  a  citiaen 
by  birth ;  and  would  not  escheat ;  provided  an  heir  capable  of  taking  by 
descent  could  be  found. 

8.  That  the  act  authorizing  David  Parish  to  take  and  hold  real  estate  did  not 
assume  to  qualify,  or  change,  in  any  respect,  the  general  law  of  descent  j 
or  to  remove  the  barrier  of  alienism  existing  against  alien  heirs.  And  that 
therefore  John  Parish,  the  lather  of  David,  could  not  inherit  from  him. 

4.  That  the  estate  of  which  David  Parish  died  seised  descended  to  his  brother 
George,  by  virtue  of  the  act  of  1817  clothing  him  with  inheritable  power ; 
and  that  under  the  provisions  of  that  statute  authorizing  him  to  alienate,  it 
was  competent  for  him  to  make  a  will  disposing  of  the  property. 

5.  That  the  trust  created  by  the  will  of  George  was  valid,  under  the  statute 
authorizing  the  creation  of  a  power  in  trust  to  sell  lands  for  the  benefit  of 
creditors ;  and  that  under  the  execution  of  the  power  in  trust  by  J.  R.  the 
trustee,  the  plaintiff  acquired  a  valid  title  to  the  bed  of  iron  ore  in  contro- 
versy, and  could  maintain  the  action. 


D 


AVID  PARISH,  an  alien,  having  been  empowered  by  act 
of  the  legislature  to  take  and  convey  real  estate,  the  same 
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as  a  natural  born  citizen,  purchased  a  large  quantity  of  lands, 
including  lot  No.  687  in  Antwerp  in  the  county  of  Jefferson, 
in  the  year  1809.  The  defendant  Ward  purchased  of  the 
agent  of  Parish,  by  contract,  a  part  of  said  lot,  and  after  oc- 
cupying several  years  took  a  conveyance,  in  April,  1826; 
which  deed  contained  an  exception  of  all  mines  and  minerals, 
"  and  particularly  all  the  ore  of  iron,  copper  or  lead/'  David 
Parish  died  in  1826,  intestate  and  without  issue.  He  left  sur- 
viving him  his  father  John  Parish,  and  his  brothers  George, 
Charles,  Richard  and  John,  all  of  whom  were  aliens  and  all 
were  non-residents,  except  George,  who  came  to  this  country 
to  reside  in  the  year  1815.  In  1817  an  act  was  passed  by  the 
legislature  enabling  George  to  take  real  estate  within  this 
state,  by  purchase  or  descent,  the  same  as  a  natural  born  cit- 
izen. In  1827  he  made  his  will,  devising  all  his  estate  to  Jo- 
seph Bosseel  in  trust,  directing  the  reduction  of  the  real  to 
personal  estate,  to  pay  the  expense  of  administration  and  two 
bonds  of  large  amounts  held  by  his  brother  Richard,  and  de- 
vising the  residue  of  the  estate  to  Richard.  He  died  in  1838. 
John  Parish,  the  father,  died  after  David's  death  and  before  the 
death  of  George.  In  the  year  1840  the  plaintiff,  who  was  the 
son  of  Richard,  and  an  alien,  was  authorized  to  take  and  hold 
real  estate  in  this  state,  the  same  as  a  natural  born  citizen. 

Under  the  said  will  Rosseel,  the  trustee,  conveyed  a  large 
tract  of  land  to  the  plaintiff,  together  with  all  mines  and  min- 
erals reserved  in  certain  deeds  given  by  David,  which  embraced 
the  ore  bed  in  question,  located  on  said  lot  No.  687.  This 
action  was  brought  to  recover  damages,  and  to  restrain  the 
defendant  Ward  and  the  other  defendants  acting  under  him, 
from  digging  and  carrying  away  iron  ore  from  a  bed  on 
said  lot 

The  plaintiff  succeeded  in  the  action,  at  a  circuit  court  held 
in  the  county  of  Jefferson,  in  December,  1853,  before  Justice 
W.  F.  Allen.  The  defendants  appealed  from  the  judgment 
to  this  court. 
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J.  MvUin,  for  the  defendant. 

C.  G.  Myers,  for  the  plaintiff. 

By  the  Court,  Hubbard,  P.  J.  The  important  question  in 
this  case  is  as  to  the  plaintiff's  title  to  the  mine  of  iron  ore 
npon  lot  687,  excepted  from  the  operation  of  the  deed  from 
David  Parish  to  the  defendant  Ward.  It  was  conceded  on 
the  argument  that  the  exception  was  good,  not  repugnant  to 
the  granting  clause  in  the  deed,  and  that  this  action  could 
have  been  maintained  by  David  had  he  been  living. 

The  plaintiff  deduces  his  title  under  the  execution  of  the 
trust  in  the  will  of  George  Parish,  the  brother  of  David,  and 
the  uncle  of  the  plaintiff.  The  defendants'  counsel  disputes 
the  title  of  George,  on  the  ground  of  the  alienage  of  David. 
It  is  insisted  that  the  lands  of  which  David  died  seised, 
escheated  to  the  state*  This  presupposes  that  he  left  no  heirs 
or  next  of  kin  capable  of  inheriting.  The  act  of  the  legisla- 
ture (Sees.  Laws  1807,  ch.  21,)  enabling  David  to  acquire, 
hold  and  alienate  real  estate  in  like  manner  as  a  natural  born 
citizen,  invested  him  with  inheritable  blood,  and  clothed  him 
with  the  power  of  transmitting  his  estate  to  his  next  of  kin. 
(Banks  v.  Walker,  3  Barb.  Ch.  B.  445.)  Dying  intestate, 
his  estate  would  descend,  the  same  as  that  of  a  citizen  by 
birth.  His  estate  would  not,  therefore,  escheat,  provided  an 
heir  capable  of  taking  by  descent  could  be  found. 

It  is  further  insisted  by  the  defendants'  counsel,  that  if 
there  was  an  escheat,  the  estate  of  David  descended  to  his 
father,  John  Parish,  who  was  living  at  his  decease.  The 
father,  of  course,  could  not  inherit  under  the  general  law  of 
descent,  being  an  alien.  If  he  was  possessed  of  an  inherita- 
ble quality,  it  must  have  been  conferred  by  the  act  author- 
izing David  to  take  and  transmit  iteal  property.  But  that  act 
simply  empowers  the  taking  and  conveying  of  properly  by 
him,  in  the  same  manner  as  a  citizen.  It  does  not  assume  to 
qualify  or  change  in  any  respect  the  general  law  of  descent; 
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or  to  remove  the  barrier  of  alienism  against  alien  heirs.  It 
may  be  that  if  the  act  had  authorized  the  taking  and  holding 
of  real  estate,  by  David  and  his  heirs,  his  father  might  have 
inherited  on  the  ground  of  a*presumed  intent  on  the  part  of 
the  legislature  to  extend  the  inheritance  to  snch  heirs  as  an 
alien  was  capable  of  having.  Snch  seems  to  be  the  doctrine 
in  cases  of  patents  or  special  grants,  or  property  acquired  by 
an  alien,  under  a  special  law  authorizing  lands  to  be  taken  and 
held  by  an  alien  grantee,  to  himself  and  his  heirs.  (Goodett 
v.  Jackson,  20  John.  707.  Jackson  v.  Ek,  5  Cowen,  314 
Jackson  v.  Adams,  7  id.  367.)  In  such  cases  it  is  held 
that  an  alien  heir  may  take.  Upon  this  doctrine  John  Parish 
would  have  inherited  from  David,  if  this  act  had  vested  the 
estate  in  the  heirs  of  David ;  unless  it  should  be  held  that 
such  inheritance  was  interrupted  by  the  capability  of  Geoige 
Parish,  the  brother  of  David,  to  inherit,  under  the  general 
law.  Whether  any  such  interruption  would  exist  it  is  not 
necessary  to  decide,  inasmuch  as  it  must  be  held  that  John 
Parish  cannot  inherit. 

John  Parish  not  being  competent  to  take  by  descent,  the 
next  question  to  be  determined  is,  whether  the  estate  of  which 
David  died  seised,  descended  to  his  brother  George.  That  it 
did  so  descend,  no  doubt  can  be  entertained.  The  act  under 
which  George  was  enabled  to  acquire  real  estate,  (Sess.  Laws 
1807,  p.  282,)  expressly  authorizes  him  to  take,  by  purchase 
or  by  descent,  the  same  as  a  natural  born  citizen.  This  clothed 
him  with  ample  inheritable  power,  and  he  succeeded  to  all  of 
David's  estate. 

The  fact  of  the  alienage  of  a  common  father,  could  not 
impede  the  inheritance  between  brothers.  The  inheritance 
between  brothers  is  immediate.  (McGregor  v.  Comstock, 
3  Comst.  408,)  George  does  not  trace  his  inheritable  line  through 
the  father.  It  has  become  a  maxim  of  the  law  that  as  be- 
tween brothers,  a  father,  although  a  medium  sanguinis  is  not 
a  medium  hered&atis. 
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It  is  unnecessary  to  have  a  common  ancestor,  and  hence  the 
alienism  of  such  ancestor  is  not  important. 

The  whole  estate  having  thus  legitimately  descended  to 
George,  it  was  competent  for  hftn  under  the  statute  author- 
izing him  to  alienate,  to  make  a  will. 

Under  the  execution  of  the  trust  in  his  will,  by  Boeseel, 
the  plaintiff  derives  title  to  the  bed  of  iron  ore  in  controversy. 
It  was  said  that  the  trust  created  by  the  will  was  invalid,  bo- 
cause  Bichard  Parish,  the  plaintiff's  father,  was  the  sole  ben- 
eficiary. In  my  judgment  the  trust  is  valid  under  the  statute 
authorizing  the  creation  of  a  power  in  trust,  to  sell  lands  for 
the  benefit  of  creditors.  Bichard  was  an  alien,  and  could  not 
take  by  inheritance  or  devise. 

He  was  a  creditor  of  the  testator  to  a  large  amount,  in  two 
bonds.  It  was  the  same  in  effect  as  though  the  residuum  of 
the  estate  of  David  had  been  given  to  some  third  person,  and 
not  to  the  creditor.  The  trust  being  thus  valid,  the  plaintiff 
acquired  a  good  title  by  the  conveyance  from  the  trustee, 
BosseeL  He  thus  became  invested  with  all  the  rights  and 
title  of  David,  in  the  ore  in  question,  and  could  maintain  this 
action,  the  same  as  David  could  if  living.  No  question  was 
made  upon  the  argument,  as  to  the  capacity  of  the  plaintiff 
to  take  under  the  grant  It  follows  then  that  the  plaintiff 
was  entitled  to  recover,  and  the  judgment  must  therefore  be 
affirmed. 

[Ohsda  Gbvbbal  Tbbk,  January  1, 1866.   EMord,  Pratt  and  Homo, 

Justices.] 
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A  vendor,  Belling  an  equitable  estate  in  lands  and  taking  the  promissory  note 
of  the  purchasers,  for  the  purchase  money,  has  an  equitable  lien  upon  the 
land  for  the  amount  of  the  unpaid  notes,  in  preference  to  the  claim  of  vol- 
untary assignees  of  the  purchasers. 

Thus  where  W.  held  an  equitable  title  to  a  lot  of  land,  by  the  assignment  to 
him  of  a  scrip  or  surveyor  general's  certificate  of  lands  owned  by  the  state, 
by  which  he  was  entitled  to  a  deed  from  the  state  on  the  payment  of  $17.00, 
and  he  assigned  such  certificate  to  F.  &  M.  for  the  consideration  of  $800, 
for  which  amount  he  took  their  promissory  notes,  payable  at  a  future  day, 
and  such  notes  were  not  paid  at  maturity,  and  subsequently  F.  &  M.  being 
insolvent,  made  a  voluntary  assignment  of  all  their  property  to  the  defend- 
ants, in  trust  for  the  benefit  of  creditors ;  Held  that  the  plaintiff  could  en- 
force his  equitable  lien  upon  the  land,  for  the  amount  of  the  notes,  as  against 
the  claim  of  the  defendants. 

r[IS  was  an  action  to  enforce  an  equitable  lien  for  the  pur- 
chase money,  upon  an  equitable  interest  in  lands. 

(f.  Ferris,  for  the  plaintiff 
8.  Brown,  for  the  defendants. 

By  the  Court,  Potter,  J,  Warren  held  an  equitable  title 
to  160  acres  of  land,  distinguished  as  lot  32,  in  Schroon, 
Essex  county,  by  the  assignment  to  him  of  what  is  called  a 
scrip  or  surveyor  general's  certificate  of  lands  owned  by  the 
state,  on  which  he  was  entitled  to  a  deed  from  the  state,  upon 
payment  to  the  state  of  $17.00.  This  certificate  he  duly 
assigned  to  Francis  W.  Fenn  and  David  S.  Munger,  on  the 
25th  of  March,  1857,  for  the  consideration  of  $300;  for  the 
payment  of  which  Fenn  &  Munger  gave  him  their  promissory 
notes,  payable  1st  January,  1858.  These  notes  were  not  paid 
at  maturity,  but  afterwards,  and  on  the  17th  March,  1858, 
Fenn  &  Munger  being  insolvent,  made  a  voluntary  assignment 
to  the  defendants,  for  the  benefit  of  creditors,  of  all  their 
estate,  including  their  interest  in  the  said  certificate. 

The  question  now  before  the  court  is,  whether  the  plaintiff 
has  an  equitable  lien  for  the  amount  of  his  unpaid  notes,  in 
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preference  to  the  claim  of  the  voluntary  assignees  of  the  ven- 
dees, of  the  said  certificate  ? 

The  interest  conveyed  to  Fenn  &  Monger  was  an  equitable 
estate  in  lands.  Such  an  estate  has  been  regarded  as  real 
estate,  and  may  be  sold,  charged,  or  devised  by  the  vendee. 
(Malin  v.  Malin,  1  Wend.  658,  and  cases  cited.)  It  is  so 
treated  by  our  statutes.  Such  an  estate  may  be  sold  as  real 
estate,  by  order  of  surrogates,  for  payment  of  debts.  (2  R.  8. 
Ill,  marg.  page,  §§  78,  66.)  And  widows  are  entitled  to 
dower  therein.  (Id.  §§  85,  88, 71,  72.)  The  plaintiff  in  law 
was  a  vendor.  (BurrilVs  Law  Die.  "vendor")  He  took  no 
security  on  the  sale.  He  took  the  notes  of  the  vendees,  which 
are  not  regarded  as  security,  and  amount  only  to  a  specific 
settlement  of  the  sum  to  be  paid  by  them.  The  doctrine  is 
so  well  settled,  at  this  day,  that  it  would  be  a  waste  of  time 
to  quote  authorities  to  prove  that  the  vendor  of  real  estate 
sold  has  a  lien  for  the  unpaid  purchase  money,  while  the  estate 
is  in  the  hands  of  the  vendee  or  his  heirs,  when  no  contract  is 
made,  either  expressly,  or  from  which  it  may  be  implied  that 
the  lien  was  not  intended  to  be  reserved.  (1  John.  Oh.  308. 
7  Paige,  382.)  The  purchase  money  is  prima  facie  a  lien, 
and  the  onus  lies  upon  the  vendee,  his  heirs  or  assigns,  to 
show  the  contrary.  It  is  superior  to  the  lien  of  a  prior 
judgment  against  the  vendee,  (6  Paige,  310.  1  Peere  Wms. 
277,)  and  holds  against  subsequent  purchasers  who  advance 
no  new  considerations.  (3  Barb.  267.)  The  defendants  are 
voluntary  assignees,  and  are  not,  within  the  meaning  of  the 
law  of  equity,  bona  fide  purchasers.  They  stand  in  no  bet- 
ter position  than  their  assignor  did.  (15  N.  T.  Rep.  195.) 
It  has  become  one  of  the  best  established  principles  of  natural 
equity,  and  the  courts  should  ever  be  prompt  to  maintain  it 
in  its  Ml  vigor,  that  estates  are  to  be  regarded  as  unconscien- 
tiously  obtained,  when  the  consideration  is  not  paid.  To 
enforce  such  an  equity,  the  court  began  at  an  early  day  to 
attach  to  the  vendee  the  character  of  a  trustee  by  implication 
for  the  vendor,  and  as  holding  the  estate  by  contract,  to  be 
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conveyed  upon  payment  of  the  consideration*  The  doctrine 
of  an  equitable  lien  for  unpaid  purchase  money  was  derived 
from  the  Roman  civil  law,  and  applied  as  well  to  chattel  or 
personal  property  as  to  real  estate.  {Maokreth  v.  Symmons, 
15  Ves.  344.)  This  lien  is  a  part  of  the  contract  itself,  and 
subsists  against  the  vendee,  and  all  claiming  under  him,  with 
notice.  This  principle  was  adopted  into  the  English  common 
law,  though  they  did  not  usually  extend  it  to  movable  prop- 
erty, when  there  had  been  a  transfer  of  possession.  In  this 
state  it  has  been  held  that  even  though  there  has  been  a  trans- 
fer of  possession,  if  the  goods  were  to  be  paid  for  by  approved 
notes,  or  by  giving  security,  the  vendee  remains  a  trustee  of 
the  vendor,  till  the  approved  notes  or  security  is  received,  and 
also  that  a  voluntary  assignment  of  the  vendee  while  in  pos- 
session of  the  goods,  did  not  defeat  the  equitable  lien  of  the 
vendor.  (Haggerty  v.  Palmer,  6  John.  Ch.  437.)  Though 
the  estate  here  in  question  was  not  a  legal  estate,  the  doctrine 
of  equity,  above  stated,  equally  applies.  (1  Barb.  Ch.  549. 
Story's  Eq.  Juris.  §£  1221,  2.)  Although  no  reported  case  is 
referred  to  in  our  courts,  where  an  equitable  lien  has  been  fore- 
closed, existing  in  only  an  equitable  estate,  yet  there  is  no 
good  reason  why  it  should  not  be  enforced  in  those  estates  as 
well  as  in  estates  where  the  legal  fee  existed  in  the  vendor. 
(4  Kenfe  Com.  151,  2.  1  Hill,  on  Heal  Prop.  492,  §  10. 
4  Comet.  312.) 

The  plaintiff  is  therefore  entitled  to  judgment  to  enforce 
his  equitable  lien  for  the  amount  of  his  unpaid  notes,  subject 
to  the  prior  lien  of  the  state  for  the  sum  remaining  unpaid  to 
them ;  and  to  an  injunction  restraining  the  defendants  from 
disposing  of  the  certificate  in  question,  or  of  the  lands  therein 
described,  until  said  notes  are  paid. 

[Warbbi  Gbvbxal  Tup,  July  18, 1858.  C,  L.  AUe»t  James,  Boeekrane 
and  Potter,  Justices.] 
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Where  a  deed  conveyed  to  the  grantee,  and  to  his  heirs  and  assigns  forever, 
all  the  mines,  ores,  minerals  and  metals  in  or  upon  certain  lands  described 
therein,  together  with  the  right  to  raise,  work  and  carry  away  the  same ;  and 
the  right  to  pnt  np  all  buildings,  and  to  use  all  lands  that  might  be  necessary 
for  the  purpose  specified ;  and  the  right  of  ingress  and  egress  thereto,  and 
therefrom,  for  the  purpose  of  digging  and  working  and  carrying  away  said 
mines,  ores,  minerals  add  metals ;  and  all  the  estate  &c  of  the  grantors  of, 
in,  and  to  the  said  mines,  ores,  minerals  and  metals ;  to  have  and  to  hold  the 
said  mines,  ores,  minerals  and  metals,  to  the  grantee,  his  heirs  and  assigns 
forever ;  Held  that  the  estate  conveyed  was  an  estate  of  inheritance,  and  was 
such  an  interest  as  comes  within  the  intent  and  meaning  of  the  provisions 
of  the  revised  statutes  relative  to  partition  ;  and  that  an  action  would  lie 
for  the  partition  of  such  interest 

The  supreme  court,  as  now  constituted,  has  common  law  jurisdiction  to  parti- 
tion real  estate. 

In  a  suit  between  tenants  in  common,  for  the  partition  of  an  interest  in  real 
estate,  which  has  been  carved  out  of  the  fee,  the  owner  of  the  fee,  who  is 
the  common  source  of  title  to  all  the  tenants  in  common,  is  not  a  necessary 
party. 

THIS  was  an  appeal  from  a  judgment  entered  npon  the  trial 
of  the  action  at  the  St.  Lawrence  circuit,  before  a  justice 
of  this  court,  without  a  jury,  in  June,  1857.  The  action  was 
for  partition  of  real  estate.  Jonathan  Fuller  was  originally 
the  owner  in  fee  simple,  and  the  common  source  of  title  to 
the  lands  and  premises  in  question.  On  the  6th  November, 
1847,  Fuller  and  wife  conveyed  to  Chillion  Ford,  the  defend- 
ant, the  interest  in  the  lands  in  question,  in  three  parcels  de- 
scribed in  the  deed.  The  terms  of  the  deed,  with  the  covenants 
therein,  sufficiently  appear  in  the  opinion. 

Chillion  Ford,  on  the  8th  February,  1856,  by  a  like  deed  as 
to  form  and  covenants,  conveyed  to  John  Canfield  one  undi- 
vided half  of  his  interest  in  the  said  three  parcels  of  land. 
On  the  19th  January,  1857,  John  Canfield  and  wife  by  a  like 
deed  as  to  form  and  covenants,  conveyed  two  undivided  third 
parts  of  his  one-half  interest  in  said  estate  to  the  plaintiff 
Richard  B.  Chapman.  Canfield  and  Chapman  then  bring  an 
action  for  partition  against  Ford,  the  owner  of  the  other  half 
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The  respective  interests  of  the  parties  are  correctly  set  forth 
in  the  complaint.  The  other  facts  in  the  case  are  fully  stated 
in  the  opinion  of  the  court. 

Bishop  Perkins,  for  the  appellant 

W.  0.  Brown,  for  the  respondents. 

By  the  Court,  Potter,  J.  The  only  real  question  to  be 
decided  in  this  case  is,  whether  the  parties  to  this  action  have 
such  an  estate  or  interest  in  the  lands  in  question,  as  is  sus- 
ceptible of  partition  by  action  ? 

It  is  conceded  that  Jonathan  Fuller  was  the  original  source 
of 'title,  and  that  he  owned  the  entire  estate  in  fee  simple,  in 
quantity  and  quality,  and  that  the  conveyance  from  him  to 
the  defendant,  and  from  the  defendant  Ford  to  Canfield,  and 
from  Canfield  to  Chapman,  in  form  and  covenants,  are  alike. 
It  is  therefore  sufficient  to  set  forth  one  of  these  conveyances. 
On  the  6th  November,  1847,  Fuller  and  his  wife  conveyed  by 
deed  to  Chillion  Ford  the  defendant  "  and  to  his  heirs  and 
assigns  forever,  all  the  mines,  ores,  minerals  and  metals,  lying 
or  being  in,  or  upon  the  lands  of  the  parties  of  the  first  part, 
situate,  lying  and  being  in  the  town  of  Depeyster,  in  the 
county  of  St.  Lawrence,  [describing  three  parcels  of  land,] 
together  with  the  right  to  raise,  work,  and  carry  away  said 
mines,  ores,  minerals  and  metals.  And  the  right  to  put  up 
all  buildings,  and  to  use  all  lands  that  may  be  necessary  for 
the  purposes  aforesaid.  And  the  right  of  ingress  and  egress 
thereto,  and  therefrom,  for  the  purpose  of  raising,  digging  and 
working  and  carryiog  away  Bald  mines,  ores,  minerals  and 
metals  as  aforesaid.  And  all  the  estate,  right,  title,  interest, 
claim  and  demand  whatsoever  of  the  parties  of  the  first  part 
of,  in  and  to  the  above  granted  mines,  ores,  minerals  and  met- 
als. To  have  and  to  hold  the  above  mentioned  and  described 
mines,  ores,  minerals  and  metals,  to  the  said  party  of  the 
second  part,  his  heirs  and  assigns  forever;"  with  a  covenant 
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to  warrant  and  defend  the  same,  in  the  usual  form  of  a  deed 
of  warranty. 

The  revised  statutes  provide,  that  when  several  persons 
shall  hold  and  be  in  possession  of  any  lands,  tenements  or 
hereditaments,  as  joint  tenants,  or  as  tenants  in  common,  in 
which  one  or  more  of  them  shall  have  estates  of  inheritance, 
or  for  life  or  lives,  or  for  years,  any  one  or  more  of  such  per- 
sons being  of  full  age,  may  apply  to  the  court  for  a  division 
or  partition  of  such  premises,  according  to  the  rights  of  the 
respective  parties  interested  therein,  and  for  sale  of  such  prem- 
ises, if  it  shall  appear  that  a  partition  cannot  be  made  without 
great  prejudice  to  the  owners.    Is  the  interest  in  question 
such  an  interest  as  comes  within  the  meaning  and  intent  of 
this  statute  ?    Either  of  the  terms  employed  in  this  statute 
would  seem  to  include  the  estate  of  the  parties  in  this  action. 
" Land"  in  its  most  general  sense,  comprehends  any  ground, 
soil  or  earth,  whatsoever,  as  meadow,  pastures,  woods,  moors, 
waters,  marshes,  furzes  and  heaths.     (Co.  Litt.  4  a.)    It  in- 
cludes all  things  of  a  permanent  and  substantial  nature;  not 
only  the  face  of  the  earth,  but  every  thing  under  it  or  over 
it   (2  EL  Com.  18.)   "  Cujus  est  solum  ejus  est  vsque  ad  calum, 
et  ad  inferos"    Tenements  is  a  word  of  greater  meaning  and 
extent,  sometimes,  than  land,  and  includes  not  only  land,  but 
rents,  commons,  and  several  other  rights  and  interests  issuing 
out  of  or  concerning  land.     (1  jSteph.  Com.  158,  9.)   "Here- 
ditaments?' is  a  still  more  comprehensive  term  in  law,  and  in- 
cludes whatever  may  be  inherited,  corporeal  or  incorporeal. 
(2  EL  Com.  17.)    These  terms,  therefore,  seem  to  be  compre- 
hensive enough  to  include  the  estate  in  question.    I  think 
there  can  be  no  doubt  that  the  estate  in  question  is  an  estate 
of  inheritance.     It  is  so  by  the  very  terms   and  forms 
of  the  grant.    The  difficulty  suggested  upon  the  argument 
was,  how  to  describe  this  estate,  so  carved  out  of  the  whole 
fee.    If  it  is  an  estate  that  can  be  partitioned,  the  precise  de- 
scription is  not  very  material,  nor  is  the  question  as  to  what 
would  be  the  rights  of  the  parties  after  partition,  at  all  nece* 
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sary  to  be  discussed  here.  The  latter  question  does  not  arise 
in  this  review.  The  counsel  for  the  defendant  has  argued, 
with  great  force,  that  the  right  or  interest  which  was  conveyed 
as  above  stated  is  not  a  fee  simple.  In  this,  I  think,  he  is 
mistaken  upon  authority.  (2  B.  S.  722,  §  2.)  It  is  not, 
however,  necessary  that  it  should  be  a  fee  simple,  to  entitle  to 
partition.  Whatever  estate  it  may  be,  the  owner  has  such  an 
interest  in  it  that  he  can  maintain  trespass  quart  claumm /re- 
git for  any  wrong  done  to  it.  (  Worcester  v.  Oreen,  2  Pick. 
429.)  True,  Lord  Coke  says,  "an  inheritance  in  fee  simple 
expresses  the  largest  estate  that  a  man  can  have  in  land." 
But  Littleton  says,  "This  doth  extend  as  well  to  all  fee 
simples  conditional  and  qualified,  as  to  fee  simples  pure  and 
absolute,  for  our  author  speaketh  here  of  the  ampleness  and 
greatness  of  the  estate,  and  not  o(  the  per durableness  of  the 
same,  and  he  that  hath  a  fee  simple  qualified  hath  as  ample 
and  great  an  estate,  as  he  that  hath  a  fee  simple  absolute. 
So  as  the  diversity  appeareth  between  the  quantity  and 
the  quality  of  the  estate."  (Littleton,  18  a.)  And  so  also 
Plowden  says,  "  that  two  fees  simple  absolute,  cannot  be  at 
the  same  time  of  one  and  the  self  same  land."  (Plotod.  349.) 
T?hat  is,  the  mines,  ores  and  minerals  being  land,  a  man  may 
have  a  fee  simple  in  them  as  well  as  he  who  holds  the  soil 
that  remains  unconveyed  may  have  a  fee  simple,  for  they  are 
not  the  self  same  land.  A  man  may  have  a  fee  simple  not  only 
in  lands,  but  also  in  advowsons,  common,  estovers,  and  other 
incorporeal  hereditaments.  So  if  a  man  grants  to  another  all 
woods,  underwoods,  timber  trees,  or  others,  saving  the  soil, 
the  grantee  has  a  fee  to  take  in  " alieno  solo"  (firabbe  on 
Beat  Property,  §  964)  The  estate  so  partitioned,  therefore, 
is  an  estate  of  inheritance,  a  fee  simple.  It  is  limited  in  ~ 
quantity,  not  in  quality.  It  is  carved  out  of  a  fee  simple 
absolute,  and  the  latter  having  lost  this  quantity  of  estate,  is 
itself  qualified  to  that  extent,  without  losing  its  quality  of  a 
fee  simple.  The  estate  in  controversy,  I  think,  may  also  be 
classified  among  estates,  as  a  "  corporeal  hereditament ;"  and 
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comes  within  the  definition  of  that  estate,  to  wit,  "  Such  her- 
editaments as  are  of  a  material  and  tangible  nature,  such  as 
may  be  perceived  by  the  senses,  consisting  wholly  of  sub- 
stantial and  permanent  objects,  and  may  be  comprehended 
under  the  general  denomination  of  lands  only."  (Steph.  Com. 
159.    Bouv.  Diet.  288.) 

The  class  of  cases  referred  to  by  the  learned  counsel  for  the 
defendant,  which  may  not  be  partitioned,  are  cases  of  mere 
license,  or  authority  to  enter  upon  another's  land,  and  to  do 
a  particular  act,  or  series  of  acts,  without  possessing  any 
estate  in  the  land.  Such  interests,  it  is  true,  cannot  be  par-* 
titioned  This  class  of  cases  is  nearly  allied  to,  and  very  often 
confounded  with,  a  still  superior  interest  in  real  property, 
called  an  easement,  which  is  described  as  "  a  liberty,  privilege 
or  advantage  in  land,  existing  distinct  from  an  ownership  in 
the  soil,  and  is  founded  on  a  grant  by  deed,  or  writing,  or 
upon  prescription,  which  supposes  one,  being  a  permanent 
interest  in  another's  land,  without  profit,  with  a  right  at  all 
times  to  enter  and  enjoy  it."  (3  Kent? 8  Com.  452.)  Such  an 
interest,  possibly,  may  not  be  partitioned.  The  distinction 
between  the  two  classes  of  cases  last  above  mentioned,  and  that 
of  a  permanent  grant  for  a  good  consideration,  of  an  interest 
in  lands  to  be  used  for  profit,  to  a  man,  and  to  his  heirs  and 
assigns  forever,  is  palpable.  There  is  still  another  distinction 
found  in  the  old  law  books,  existing  in  regard  to  estates  of 
inheritance.  Entire  estates  of  inheritance  not  divisible,  and 
estates  that  are  divisible,  and  yet  shall  not  be  parted  or  di- 
vided between  coparceners.  Among  the  examples  given  of 
them,  is  found  the  following.  If  a  man  have  reasonable  esto- 
vers, as  housebote,  haybote,  &c.  appendant  to  his  freehold, 
they  are  so  entire,  as  they  shall  not  be  divided  between  copar- 
ceners." (Co.  164  b.)  "  So  too  of  a  pischarie  incertaine,  or 
a  commons  sauna  nombre,  or  of  a  corody  incertaine."  (Id.) 
Another  instance  cited  by  Littleton,  of  estates  that  shall  not 
be  partitioned,  is  this :  Lord  Mountjoy,  being  seised  of  the 
manor  of  0.  did  by  deed  indented  and  enrolled,  bargain  and 
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sell  the  same  to  one  Browne  in  fee,  in  which  indenture  was 
contained  a  clause  on  the  part  of  Browne,  amounting  to  a 
grant  by  him  of  an  interest  and  inheritance  to  Lord  Mountjoy, 
his  heirs  and  assigns,  to  dig  for  ore  in  the  lands,  (which  were 
a  great  waste,)  parcel  of  the  said  manor,  and  to  dig  for  turf, 
also  for  the  making  of  alum.  In  this  case  three  points  were 
resolved  upon  by  all  the  judges,  viz:  First.  That  this  convey- 
ance did  amount  to  a  grant  of  an  interest  and  inheritance  to 
Lord  Mountjoy,  to  dig,  &c.  Second.  That  notwithstanding 
this  grant,  Brovme  and  his  heirs  and  assigns  might  dig  also, 
and  like  to  a  case  of  common  "sauns  nombre."  Thirdly. 
That  the  Lord  Mountjoy  might  assign  his  whole  interest  to 
one,  two  or  more,  but  then  if  there  be  two  or  more,  they  could 
make  no  division  of  it,  but  work  together  with  one  stock. 
(Co.  Lit.  164  b.) 

It  will  be  seen  that  the  reason  given  by  the  judges,  why 
partition  could  not  be  made  in  the  case  above  cited,  does  not 
at  all  apply  to  the  case  in  question.  First,  the  exclusive  right 
or  all  the  right  to  mines,  ores,  &c.  was  not  -granted  in  that 
case,  but  a  mere  right  or  permission  to  dig  <&c,  the  grantor 
and  his  assigns  might  also  dig ;  and  second,  the  extent  of  the 
grant  being  uncertain,  the  grantee  might  surcharge,  to  the 
*  injury  of  the  tenant  of  the  land.  Interests  uncertain  in  their 
extent,  could  never  be  partitioned.  In  the  case  now  in  ques- 
tion, the  tenant  would  be  bound  to  take  the  estate,  subject  to 
the  terms  of  the  conveyance,  granting  the  exclusive  right  to 
all  the  mines  &c,  and  of  the  right  to  put  up  all  buildings, 
and  use  all  lands  that  may  be  necessary  for  the  purposes 
expressed,  and  the  right  of  ingress  and  egress  thereto  and 
therefrom.  The  terms  of  the  grant,  by  construction,  being 
taken  most  strongly  against  the  grantor,  and  the  whole  in- 
terest in  the  mines  &c.  being  conveyed,  it  is  immaterial  to 
the  grantor  whether  one  person  with  fifty  or  more  laborers, 
or  fifty  or  more  persons  singly,  should  dig  thereon,  provided 
they  use  no  more  of  the  land  than  is  necessary  for  the  pur- 
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pose  of  digging  &c.  all  the  mines,  ores,  &c.  This  is  a  certain 
grant,  and  no  difficulty  occurs  in  making  equality  of  division. 

But  if  the  provisions  of  our  revised  statutes  are  not  broad 
enough  to  include  the  power  to  partition,  it  has  been  settled 
that  this  court,  as  now  constituted,  has  common  law  jurisdic- 
tion to  partition  real  estate ;  (Story's  Eq.  Jur.  §§  646,  658. 
Smith  v.  Smith}  10  Paige,  470 ;)  limited  however  to  the  power 
to  divide  estates  certain.  It  is  only  necessary  in  a  court  of 
equity,  to  entitle  to  partition,  so  far  as  this  point  is  in  ques- 
tion, to  show  that  equality  can  be  obtained,  in  value,  of  lands ; 
especially  in  advantages  and  profits  redounding  from  each 
share  to  the  several  owners.  (AUnat  on  Part.  10.)  What- 
ever is  capable  of  being  divided  may  be  the  subject  of  partition 
in  equity.  (Id.  84.)  The  only  remaining  question  raised  in 
the  case  is,  whether  the  owner  of  the  fee  qualified  in  quantity, 
out  of  which  the  estate  in  question  was  carved,  ought  not  to  be 
made  a  party  to  the  action.  The  statute  (2  R  S.  318,  §  5,) 
requires  that  the  petition  (complaint)  shall  get  forth  the  rights 
and  titles  of  all  persons  interested  therein,  &c.  What  interest 
can  Fuller,  the  grantor  of  this  estate,  have  in  the  estate,  which 
by  deed  he  has  conveyed  away  ?  In  the  estate  sought  to  be 
partitioned  he  has  no  interest  whatever.  The  partition  in  no 
respect  affects  the  title  of  Fuller.  He  is  not  a  tenant  in  com- 
mon with  the  parties  to  the  suit  They  own  separate  portions 
of  the  estate,  in  severalty. 

I  think  the  judgment  must  be  affirmed. 

Judgment  affirmed. 

[Fraotelin  Gbksbal  Term,  September  14, 1858.  0.  L.  Allen,  .fames,  Rose- 
krone  and  Potter,  Justices.] 
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The  acts  of '1848  and  1849  "  for  the  protection  of  married  women,"  entirely 

abrogate  the  existence  of  prospective  tenancy  by  the  curtesy,  and  were 

intended  to  do  so.    Rosbkraks,  J.,  dissented. 
Every  quality  and  incident  that  is  necessary  to  constitute  a  tenancy  by  the 

curtesy  is  destroyed  by  the  provisions  of  those  acts. 
The  husband  cannot  now  be  seised  of  the  estate,  during  the  life  of  the  wife. 

It  is  not  alienable  by  the  husband.    It  is  not  liable  for  his  debts.    The  estate 

cannot  vest  during  the  life  of  the  wife.    And  as  there  is  no  initiate  estate  at 

her  death,  there  is  no  estate  to  be  consummated. 
Those  statutes  are  remedial  in  their  nature,  and  should  be  construed  with  a 
,    view  to  the  advancement  of  the  remedy.    The  courts  should  look  at  the 

precise  words  used  in  the  statute,  and  then  construe  them  in  their  ordinary 

sense,  unless  such  construction  would  lead  to  an  absurdity  or  manifest 

injustice. 
Before  those  statutes,  the  right  of  married  women  to  hold  separate  estates, 

independent  of  their  husbands,  was  recognized  as  a  part  of  the  common  law* 
The  plain  language  of  the  statutes  themselves  expressly  negatives  any  other 

construction  than  an  abrogation  of  the  estate  of  curtesy. 
The  intent  of  a  remedial  statute,  like  tho  intent  of  an  agreement,  is  to  be 

gathered  from  the  plain  language  employed  in  it.  i 

f[IS  was  an  appeal  from  an  order  made  at  a  special  term, 
upon  a  motion  by  the  plaintiff  to  amend  her  complaint, 
by  striking  out  the  name  of  her  husband,  Perry  P.  Billings, 
as  a  defendant  The  action  is  for  partition  of  real  estate, 
which  came  to  the  plaintiff  by  inheritance,  since  the  acts  of 
1848  and  1849,  "  for  the  more  effectual  protection  of  married 
women."  The  husband  was  made  a  defendant  under  the  im- 
pression that  as  the  husband  of  the  plaintiff,  and  by  the  birth  of 
issue,  and  seizin  of  the  wife  during  coverture,  he  had  an  in- 
choate interest  as  tenant  by  the  curtesy.  On  the  trial  before 
a  referee,  one  of  the  defendants  was  sworn  as  a  witness  in  his 
own  behalf.  The  plaintiff  was  then  advised  that  her  testimony 
became  important  in  the  action,  in  her  own  behalf,  but  that 
she  was  an  incompetent  witness,  by  reason  of  her  husband's 
being  a  party.  She  then,  made  the  motion  to  strike  out  her 
husband's  name,  to  enable  her  to  be  a  witness  in  her  own  be- 


344  OASES  IS  THE  SUPREME  OOUBT. 

Billings  v.  Baker. 

half.    The  motion  was  granted  at  special  term,  and  was 
argued  there  by 

H.  W.  Merrill,  for  the  plaintiff. 

0.  S.  Lester,  for  the  defendant 

Potter,  J.,  delivered  the  following  opinion,  at  the  special 
term. 

The  facts  set  forth  in  the  moving  affidavits  are  sufficient  to 
show  that  it  is  in  furtherance  of  justice  to  grant  this  motion, 
and  it  must  therefore  be  granted,  unless  the  defendant  Perry. 
P.  Billings,  as  the  husband  of  the  plaintiff,  has  either  a  pres- 
ent or  prospective  interest  in  the  plaintiff's  real  estate.  If  he 
has  such  an  interest,  then  the  motion  should  be  denied.  At 
common  law  prior  to  the  statutes  of  1848  and  1849,  the  hus- 
band would  have  been  tenant  by  the  curtesy  initiate,  in  such 
an  estate ;  he  is  so  still,  if  the  estate  was  owned  or  acquired 
by  the  wife  previous  to  the  passage  of  those  statutes,  if  the 
marriage  was  also  prior  to  that  time.  If  those  statutes  have 
either  by  their  express  provisions,  or  by  necessary  implication, 
abrogated  prospective  tenancy  by  the  curtesy,  then  the  defend- 
ant Billings  has  no  interest  in  this  action.  Tenancy  by  the 
curtesy,  is  where  a  man  marries  a  woman,  seised  at  any  time 
during  the  coverture  of  an  estate  of  inheritance,  in  severalty, 
in  coparcenery,  or  in  common,  and  hath  issue  by  her,  born 
alive,  and  which  might  by  possibility  inherit  the  same  estate 
as  heir  to  the  wife,  and  the  wife  dies  in  the  lifetime  of  the 
husband,  he  holds  the  land  during  his  life  "  by  the  curtesy  of 
England."  (4  Kent's  Com.  27.)  The  revised  statutes,  (vol. 
l,p.  754,  §  20,)  expressly  recognize  the  existence  of  this  estate, 
and  provide  that  "  the  estate  of  a  husband,  as  tenant  by  the 
curtesy,  shall  not  be  affected  by  any  of  the  provisions  of  this 
chapter."  Four  things  are  necessary  to  constitute  this  estate, 
viz :  1.  Marriage ;  2.  Actual  seizin  of  the  wife  during  cover- 
ture ;  3.  Issue  born  alive ;  and  4.  Death  of  the  wife.  (4  Kent, 
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29.)  The  common  law  vested  this  estate  in  the  husband,  im- 
mediately upon  the  birth  of  a  child.     (2  Black.  Com.  127.) 

If  the  reasons  for  the  introduction  of  this  peculiar  feature 
of  the  common  law  called  "  tenancy  by  the  curtesy '  in  estates 
in  land,  had  ceased  to  exist,  if  in  practice  the  law  failed  to 
be  useful ;  or  if  it  had  become  an  evil,  or  was  inapplicable  to 
our  American  system  of  laws,  it  presented  a  reason,  perhaps  a 
necessity,  for  a  remedial  act  to  abrogate  it,  and  such  remedial 
statute  is  then  to  be  construed  with  reference  to  the  condition 
of  things  thus  presented.  One  of  the  reasons  for  the  intro- 
duction of  this  estate  into  the  English  system,  was,  that  the 
■  husband  being  the  natural  guardian  of  his  child,  was  entitled 
to  the  profits  of  the  land  in  order  to  maintain  the  child ;  but 
a  more  prominent  and  important  idea  of  the  system  was,  the 
reason  that  then  existed  in  England  in  regard  to  all  estates  in 
land  under  the  feudal  law ;  to  wit,  that  the  husband  having 
become  dignified  by  having  an  interest  in  lands,  was  bound  to 
do  homage  to  his  superior  lord,  and  the  interest  being  once 
vested  in  him,  it  was  the  policy  of  the  feudal  system,  not  to 
suffer  it  to  determine  during  the  life  of  the  husband,  as  other- 
wise the  lord  might  lose  the  homage  that  was  his  due  from 
the  land. 

To  this  estate  the  husband  never  had  any  natural  right. 
(Bac.  Abr.  Tenant  by  the  Curtesy.)  Sir  J.  Jekyl  says,  "  This 
estate  has  no  moral  foundation  to  support  it/'  (Green.  Cruise, 
tit.  5,  §  3.)  Orabb9  an  English  writer,  says,  "  The  term  cur- 
tesy is  derived  from  courtesie,  Latin  curialitas;  to  signify 
suavity  or  urbanity,  to  denote  that  the  custom  sprung  from 
favor  to  the  husband,  rather  than  from  any  right.'9  By  thus 
becoming  the  vassal  or  tenant  of  his  superior  lord,  he  was 
permitted  "  by  the  curtesy  of  England"  to  attend  his  lord's 
court,  or  curtis,  (as  it  was  called,)  and  to  do  him  homage,  by 
reason  of  having  become  the  husband  of  a  wife  who  had  died 
possessed  of  an  estate  in  lands,  after  issue  born.  Such  were 
the  reasons,  and  such  the  basis  for  the  introduction  of  such  a 
title  to  lands  into  the  law  of  England.    This  common  law 
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was  adopted  into  our  system  in  this  state,  by  the  35th  section 
of  the  constitution  of  1777.  This  examination  of  its  history, 
of  its  basis,  and  the  reason  of  its  adoption,  seemed  to  me  to  be 
necessary,  in  order  to  ascertain,  first,  whether  such  reasons  con- 
tinued to  exist ;  and  next,  the  applicability  or  basis  of  such  a 
law  to  our  own  local  system ;  and  lastly,  to  examine  whether 
these  causes  may  not  have  had  an  influence  in  determining  the 
intent  of  the  legislature,  either  in  continuing  or  in  abrogating 
this  feature  of  law  in  regard  to  real  estate,  by  the  acts  of 
1848  and  1849,  above  referred  to. 

There  is  no  doubt  that  the  legislature  had  the  power,  either 
to  modify  or  abrogate  this  estate,  at  their  pleasure,  if  it  was 
regarded  as  public  policy  so  to  do.  It  was  so  held  in  Sleight 
v.  Bead,  (18  Barb.  165,)  and  Moore  v.  Mayor  of  New  York, 
(4  Sdd.  114.)  "  It  is  not,"  sayB  Denio,  J.,  "  a  part  of  the 
marriage  contract  which  cannot  be  affected  or  impaired  by 
statute,  but  it  stands  on  the  foundation  of  positive  law,  as 
one  of  the  institutions  of  the  country."  From  this  we  see 
1st.  That  the  legislature  had  power  to  abrogate  this  estate  as 
to  all  prospective  cases ;  2d.  That  every  reason  for  the  intro- 
duction of  this  estate  into  our  system  of  law,  except  only  that 
of  the  maintenance  and  support  of  the  children,  is  entirely  in- 
applicable to  the  public  policy  of  this  country,  and  to  the 
institutions  of  this  state ;  and  3d.  That  the  provisions  con- 
tained in  those  acts  were  intended  to  introduce  a  most  impor- 
tant, if  not  an  entire  change  in  the  existing  law  of  this  state 
in  that  particular.  The  question  then  is,  have  future  estates 
of  tenancy  by  the  curtesy  been  abrogated  by  those  acts  ? 

The  answer  to  this  question  depends  mainly  upon  the  con- 
struction to  be  given  to  (what  seems  to  be)  the  very  plain 
language  of  the  act.  In  determining  such  construction,  we 
must  be  guided  by  those  sound  rules  of  interpretation,  which 
long  experience  and  the  settled  wisdom  of  the  courts  have 
uniformly  approved.  This,  as  has  been  said,  is  to  be  regarded 
as  a  remedial  statute ;  and  its  language  is  to  be  so  construed 
as  to  give  effect  to  the  end  the  legislature  had  in  view,  and  if 
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possible  to  prevent  a  failure  of  the  remedy  intended.  (1  Kent 8 
Com.  465.)  What  then  was  the  mischief  felt,  that  was  the 
occasion  of,  or  created  the  necessity  for,  this  statute  ?  What 
was  the  object  intended  to  be  effected  by  it  ?  Experience  had 
shown  that  the  only  sensible  reason  for  the  introduction  of 
this  tenure  into  real  estates,  to  wit,  the  maintenance  of  the 
children,  had  sadly  failed  of  its  object  The  estate  was  not 
only  alienable,  but  was  also  liable  to  the  payment  of  the  hus- 
band's debts.  And  it  was  found  that  in  too  large  a  proportion 
of  cases,  worthless,  spendthrift  and  intemperate  husbands, 
instead  of  using  the  estates  intended  for  the  support,  mainte- 
nance and  education  of  their  children,  exhausted  them  upon 
themselves,  during  their  own  lives,  too  frequently  leaving  the 
children  objects  of  public  care.  What  was  the  remedy  ?  Let 
then  this  statute  first  speak  for  itself.  The  first  section  of  the 
act  of  1848  provides  for  the  estates  of  females  who  may  there- 
after marry.  It  provides  that  her  estate,  real  and  personal, 
and  the  rents,  issues  and  profits  thereof,  shall  not  be  subject 
to  the  disposal  of  her  (future)  husband,  nor  be  liable  for  his 
debts,  and  shall  continue  her  sole  and  separate  property,  as  if 
she  were  a  single  female. 

The  second  section  was  intended  to  carry  out  the  same  pro- 
vision as  the  first,  in  relation  to  estates  of  married  women. 
It  has  been  already  judicially  passed  upon  in  various  reported 
decisions ;  but  its  application  to  the  property  of  the  wife  who 
was  married  at  the  time  of  the  passage  of  the  above  act,  is 
not  a  question  necessary  to  be  examined  here,  except  so  far  as 
it  goes  to  show  the  intent  of  the  legislature. 

The  third  section,  as  amended  in  1849,  provides  that  any 
married  female  may  take  by  inheritance,  or  by  gift,  grant, 
devise  or  bequest,  (from  any  person  other  than  her  husband,) 
and  hold  to  her  sole  and  separate  use,  and  convey  and  devise, 
real  and  personal  property,  and  any  interest  or  estate  therein, 
and  the  rents,  issues  and  profits  thereof,  in  the  same  manner, 
and  with  like  effect,  as  if  she  was  unmarried,  and  the  same 
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shall  not  be  subject  to  the  disposal  of  her  husband,  nor  liable 
for  his  debts. 

The  next  section  of  the  act  of  1849  authorizes  trustees,  who 
hold  estates  in  trust  for  married  women,  to  convey  such  estates 
to  them,  subject  to  certain  regulations,  for  their  sole  and  sep- 
arate use  and  benefit.  It  might  here  be  sufficient  to  inquire 
whether  the  estate  of  a  female  before  marriage  is  not  abso- 
lutely her's  for  life,  forever — without  condition — without  qual- 
ification— and  subject  by  law  to  be  inherited  directly  from  her 
by  heirs.  It  is  so,  beyond  all  question.  Whatever  estate 
she  then  has  in  it,  by  the  first  section  of  the  act  of  1848,  shall 
continue  her  sole  and  separate  property  as  if  she  were  a  sin- 
gle female.  This  could  not  be,  if  any  other  person  can  acquire 
an  interest  in  it.  If  the  intent  of  a  statute  is  to  be  construed 
in  the  same  manner  as  the  intent  in  a  devise  or  settlement,  the 
case  of  Hearle  v.  Greeribank,  (3  Atk.  695,)  is  in  point.  The 
testator  in  that  case  devised  an  estate  to  trustees,  "  to  and  for 
the  sole  and  separate  use  of  his  daughter  Mary,  wife  of  Wm. 
Winsmore,  during  her  life,  and  at  her  disposal,  and  not  to  be 
subject  to  the  debts,  power  or  control  of  her  husband."  And 
though  a  husband  was  entitled  to  a  curtesy  in  a  trust  estate, 
yet  Lord  Hardwicke  said:  "The  father,  whose  estate  it  was, 
has  made  the  daughter  a  feme  sole,  and  has  given  the  profits 
to  her  separate  use ;  therefore,  what  seisin  could  he,  (the  hus- 
band,) have  during  the  coverture  ?  He  could  neither  come  at 
the  possession,  nor  the  profits.  To  admit  that  the  husband 
was  seised,  would  be  directly  contrary  to  the  father's  intent'9 
And  he  held  that  the  husband  could  not  have  curtesy.  What 
single  quality  or  incident  that  constitutes  a  tenancy  by  the 
curtesy  is  left,  or  remains  to  the  husband,  under  this  act  ?  A 
tenancy  by  the  curtesy,  vested  on  the  birth  of  a  child.  (2  Bl. 
Com.  127.  2  Cowen,  440.)  This  quality  is  now  destroyed. 
It  was  an  estate  liable  to  be  sold  on  execution  to  pay  the  hus- 
band's debts.  (Schermerhorn  v.  Miller,  2  Cowen,  439.)  This 
quality  is  also  destroyed.  The  husband,  as  tenant  by  the 
curtesy,  could  alien  and  convey  such  estate.    He  has  no  such 


SOHENEOTADY^TANTTARY,  1859.  349 

Billings  v.  Baker. 

power  now.  One  of  the  requisites  to  constitute  this  estate  was 
a  marriage.  This  statute  cuts  off  this  constituent  in  its  crea- 
tion, in  advance,  and  expressly  declares  the  wife  shall  continue 
to  hold  to  her  sole  and  separate  use,  as  if  she  were  a  single 
female.  So  long  as  she  lives,  therefore,  the  marriage  in  respect 
to  this  estate,  does  him  no  good,  for  the  estate  cannot  begin 
during  her  life.  Lord  Coke  says,  "  Albeit  the  estate  be  not 
consummate  till  the  death  of  the  wife,  yet  the  estate  hath  a 
beginning  in  the  life  of  the  wife/'  (Go.  Lit  30  a.)  And 
when  she  is  dead,  as  there  has  been  no  such  estate  to  begin ; 
at  her  death,  there  is  none  to  be  consummated.  Actual  seizin 
of  the  wife  was  another  constituent  quality  of  this  estate.  By 
such  seizin  of  the  wife,  the  husband  became  seised  of  his  in- 
terest therein.  This  quality  is  also  abrogated.  Formerly  the 
seizin  of  the  wife  became  the  seizin  of  the  husband  and  wife ; 
now  it  is  a  seizin  for  herself  alone.  By  the  provisions  of  this 
statute,  there  is  not  left  to  the  husband  one  quality  that  is 
required  to  constitute  a  tenant  by  the  curtesy  inititiate,  nor 
one  incident  of  the  estate  that  he  can  enjoy.  How  then  can 
it  exist  ?  It  may  be  said,  indeed,  that  since  the  passage  of 
that  act,  so  far  as  regards  all  prospective  estates,  a  tenant  by 
the  curtesy  initiate  is  a  legal  impossibility.  Death  of  the 
wife  changed  the  tenure  from  a  tenancy  by  the  curtesy  initiate, 
to  a  tenancy  by  the  curtesy  consummate.  Now  there  is  no 
such  tenure  to  be  consummated  or  changed.  As  a  tenancy  by 
the  curtesy  initiate  cannot  exist  or  begin,  how  can  the  latter 
estate  be  consummated  from  it  ?  How  is  it  now  to  be  consti- 
tuted ?  If  it  can  now  be  constituted,  the  legal  definitions  of 
its  character  must  be  changed,  new  qualities  must  enter 
into  its  composition,  and  a  new  definition  must  be  prepared  to 
describe  it.  And  for  what  purpose,  under  our  system  of  laws, 
and  with  our  republican  institutions  ?  What  one  single  argu- 
ment can  now  be  produced  in  favor  of  its  usefulness,  as  a  rea- 
son for  retaining  it  ?  We  have  here  no  lords  to  whom  we  are 
bound  to  render  homage.  We  are  all  equal  peers.  A  citizen 
here  receives  no  new  dignity  by  holding  an  interest  in  lands. 
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The  maintenance  and  support  of  the  child,  which  was  a  reason 
for  the  introduction  of  such  an  estate,  is  more  certain  now  by 
directly  inheriting  from  the  mother,  than  to  be  dependent  upon 
a  father,  whose  dignity  and  importance  consist  in  the  fact  of 
having  been  the  husband  of  a  wife  who  had  an  estate  in  lands. 

The  language  of  this  act  is  entirely  inconsistent  with  the 
idea  that  there  is  a  tenancy  for  life  existing  in  another  person. 
Is  there  any  such  tenure  or  right  as  tenancy  by  the  curtesy, 
attached  to  the  estate  of  a  single  female  ?  And  does  not  this 
statute  in  the  most  express  language  declare  that  the  wife 
holds  this  estate  "  as  if  she  were  a  single  female"  ?  How 
then  does  he  acquire  a  right  therein  ?  Does  not  the  same 
statute  declare  that  this  estate  "  shall  not  be  subject  to  the 
disposal  of  her  husband"?  What  estate  ?  Not  his  estate, 
but  her  estate;  he  has  none  in  it.  Is  this  estate,  which 
was  her'e  absolutely,  and  which  the  statute  says  shall  so 
continue,  limited  to  her  for  her  life  ?  By  what  law  ?  The  legis- 
lature had  no  power  to  limit  an  estate  that  was  absolutely 
heir's.  How  then  does  the  husband  acquire  any  rights  to  it  ? 
By  the  omission  to  give  it  to  any  body  else  ?  Are  estates  to 
land  acquired  by  omissions  in  this  way  ?  He  acquires  no  ex- 
press statute  right  to  it.  He  has  no  natural  right  to  it  by 
common  law.     (2  Bac.  Abr.  tit.  Tenant  by  the  Curtesy.) 

The  effect  of  this  statute  then,  is  that  the  useless  and 
ridiculous  fiction  of  "  tenancy  by  the  curtesy  of  England'1  is 
abrogated,  and  no  longer  remains  to  disfigure  our  system  of 
common  law,  or  the  republican  institutions  of  this  state.  Nor 
is  the  argument  ended  here.  There  are  negative  words  enough 
in  this  statute  alone  to  settle  this  question  of  intent,  without 
going  farther,  to  wit :  "This  estate  (of  the  wife)  shall  not  be 
subject  to  the  disposal  of  her  husband."  If  after  her  death, 
it  becomes  his  by  this  English  fiction,  would  it  not,  in  the 
very  face  of  the  statute,  be  subject  to  his  disposal ?  "Nor  be 
liable  to  his  debts,"  says  the  statute.  If  he  has  the  use  of  it 
for  his  life,  could  he  not  pay  his  debts  with  it  ?  Is  this  old 
remnant  of  an  obsolete  system  still  to  be  regarded  as  stronger 
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than  the  negative  language  of  an  applicable,  remedial  statute  ? 
If  this  excrescence  of  another  age  was  regarded  as  an  evil  by 
the  legislature,  is  it  to  be  supposed  that  they  stopped  half 
way,  when  attempting  to  apply  the  remedy  of  abrogation  ? 

I  think  it  more  important,  at  this  day,  that  the  courts 
should  adhere  strictly  to  the  sensibly  expressed  intention  of 
the  legislature,  than  to  permit  old  maxims,  applicable  only  to 
ancient  observances  of  an  obselete  system  of  feudal  tenures,  to 
control  the  construction  of  our  own  abrogating  statutes.  Our 
rights,  under  remedial  statutes,  ought  to  rest  upon  a  surer 
basis  than  this.  Even  in  England,  it  was  held  that  in  case 
of  a  remedial  act,  every  thing  is  to  be  done  in  the  advance- 
ment of  the  remedy  that  can  be  done  consistently  with  any 
construction  that  can  be  put  upon  it.  (Johnes  v.  Johnes, 
3  Dow.  15.)  Nor  is  the  view  I  have  taken  of  the  construc- 
tion of  this  statute,  without  high  authority.  In  Westervdt 
v.  Gregg,  (2  Kern.  211,)  Denio,  J.,  said:  "I  am  constrained 
to  believe  that  the  true  meaning  of  the  section  is,  (§2  act  of 
1848,)  that  all  property  which  the  wife  owned  at  the  time  of 
the  marriage,  and  that  all  such  as  she  had  acquired  by  gift, 
devise  or  otherwise,  during  the  coverture,  but  before  the  pass- 
ing of  the  act,  should  thereafter  be  deemed  to  be  vested  in  her 
as  though  she  was  a  feme  sole,  to  the  exclusion  of  any  title 
which  by  the  pre-existing  laws  the  husband  had  acquired  in 
it,  by  virtue  of  the  marriage  relation."  To  understand  the 
whole  intent  of  the  legislature,  the  whole  three  sections  of  the 
act  of  1848,  must  be  read  together,  and  by  such  a  reading, 
no  doubt  can  remain  of  the  intent.  We  are  at  least  bound 
to  suppose  that  the  legislature  employed  in  this  act  such  lan- 
guage as  would  most  directly  and  aptly  express  the  object  they 
had  in  view ;  that  they  intended  what  they  said,  and  the  court, 
instead  of  looking  beyond  the  act,  for  a  construction  to  limit 
or  cripple  its  remedial  intent,  will  best  discharge  their  duty 
by  giving  to  words  that  obvious  meaning  which  is  consistent 
with  the  ordinary  and  common  sense  understanding  of  them. 
Why,  if  it  was  not  the  clear  intent  of  the  legislature  to  abro- 
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gate  the  tenancy  by  the  curtesy,  did  they  by  section  two  of 
the  act  of  1849,  authorize  trustees,  holding  estates  for  married 
women,  to  convey  them  to  such  married  women?    It  was 
doubtless  only  upon  the  theory  that  she  was  to  be  sole  owner. 
If  by  such  conveyance  the  husband  acquired  a  vested  interest 
in  the  estate,  the  very  object  of  the  trust  estate  might  be  thus 
defeated.    I  cannot  be  made  to  doubt,  upon  the  considerations 
above  expressed,  that  the  legislature  intended  to  make,  and 
did  make,  an  entire  and  radical  change  in  the  law  applicable 
to  the  condition  of  things  as  they  existed  here ;  a  change  de- 
manded by  the  highest  considerations  of  public  policy,  dictated 
by  demands  of  the  purest  benevolence,  and  resting  upon  a 
sound  basis  of  practical  good  sense.     It  is  of  itself  a  consistent 
and  reasonable  statute,  suited  to  the  genius  and  spirit  of  the 
age,  and  to  the  wants  and  institutions  of  a  country  whose 
laws  lay  claim  to  the  basis  of  equality  of  rights.     It  is  enti- 
tled to  fair  judicial  construction  by  the  courts,  having  refer- 
ence to  the  existing  mischief,  and  to  the  intended  remedy, 
divested  of  the  clogs  to  progress,  by  a  veneration  for  any  of 
the  ancient  relics  of  feudalism.    It  would  fail  of  being  the 
remedial  statute  intended,  if  it  did  not  remove  the  unjust  dis- 
abilities of  the  wife,  arising  from  coverture,  and  substitute  in 
some  degree,  a  sensible,  living,  practical  equality,  for  the  ex- 
ploded fiction  that  the  legal  existence  of  woman,  as  well  as 
her  estate,  is  merged  in  a  husband  by  marriage ;  nor  only  that, 
but  that  her  own  subsistence  for  her  life,  as  well  as  the  sup- 
port and  maintenance  of  her  children  after  her  death,  of  an 
estate  derived  perhaps  solely  from  her,  are  to  be  put  at  more 
than  the  peril  of  loss,  that  a  husband,  whether  worthy  or  worth- 
less, may  be  dignified  by  its  control.   We  have  already  seen  that 
the  reasons  for  its  introduction  into  a  system  of  law,  no  longer 
exist.    There  is  found  in  practical  experiment  no  such  superi- 
ority in  the  husband,  in  regard  to  a  provident  management 
of  estates,  that  demands  its  longer  continuance. 

Divesting  then  this  question,  as  I  do,  of  all  reference  to 
common  law  tenures,  which  were  intended  to  be  abrogated, 
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and  construing  this  remedial  statute  by  the  light  of  its  own 
plain  intent,  as  manifested  in  its  dear  and  express  language, 
the  parties  in  interest  are  restored  by  it,  in  degree,  to  their 
natural  rights.  What  are  they?  The  right  of  independent 
existence  on  the  part  of  the  wife— the  right  to  enjoy  property, 
and  the  right  to  a  certain  support,  and  maintenance  of  her 
children.  These  are  as  strong  by  nature,  and  have  as  high  a 
claim  to  consideration  and  protection  upon  public  justice,  as 
the  claims  of  the  husband's  superior  dignity.  The  very  spirit 
of  our  government  is,  and  it  should  be  of  our  laws,  that  the 
rights  of  each  citizen  to  support  and  protection,  whether  infant 
or  adult,  whether  male  or  female,  husband  or  wife,  shall  stand 
upon  an  equality,  and  the  power  of  any  one  so  to  control  the 
rights  or  interests  of  another,  as  to  annihilate  or  destroy  them, 
is  contrary  to  nature,  and  should  be  subject  to  the  control  of 
law.  The  courts  for  a  long  period,  had  been  gradually  relax- 
ing the  rigid  rules  of  the  common  law,  in  order  to  aid  married 
women  in  the  protection  of  their  estates,  against  improvident 
husbands.  And  equity,  especially,  has  been  prompt  to  uphold 
marriage  settlements,  devises  and  conveyances  in  trust  for 
them,  until  "a  wife's  equity"  had  become  one  of  the  institu- 
tions of  the  country.  {Sleight  v.  Head,  18  Barb.  162.)  And 
the  civil  law,  still  more  reasonable,  ever  regarded  the  husband 
and  wife  as  being  separate  and  distinct  persons  in  regard  to 
their  estates.  (2  Story's  JEq.  Jur.  §  1368.)  And  as  authority 
to  sustain  the  interpretation  of  this  statute  which  I  have 
given,  I  find  it  laid  down  as  a  rule,  that  even  in  legal  estates, 
unless  the  husband  had  possession  during  the  coverture,  so  as 
to  be  in  the  receipt  of  the  rents  and  profits,  he  was  not  enti- 
tled to  curtesy.  (1  Bright  on  Husband  and  Wife,  120.)  So 
too,  in  the  settlements  of  estates  upon  the  wife,  when  the 
intention  manifestly  appears  in  the  deed  of  settlement,  that 
the  husband  should  have  no  interest  in  the  estates  so  settled 
upon  the  wife,  she  is  converted  into  a  feme  sole  during  her  life. 
In  such  cases,  whether  the  equitable  inheritance  devolved  to 
her  as  heir,  or  by  limitation  immediately,  or  after  intermediate 
Vol.  XXVIII.  23 
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limitations,  her  husband  will  not  be  entitled  to  curtesy,  and 
if  it  be  a  trust  to  be  carried  into  effect  in  equity,  the  court 
will  so  model  the  decree  as  to  prevent  curtesy.  (1  Bright  on 
Husband  and  Wife,  137.) 

With  all  my  veneration  for  the  common  law,  whenever  its 
existence  is  found  to  be  inconsistent,  not  only  with  the  just 
and  equal  rights  of  a  class  of  citizens,  but  in  direct  conflict 
with  our  remedial  statutes — when  I  find  its  existence  has 
neither  a  natural  nor  a  moral  basis  to  sustain  it — I  must  find 
a  more  solid  reason  for  its  retention  than  the  ancient  custom 
of  rendering  homage  to  a  superior  lord,  in  order  to  create  any 
reverential  awe  that  shall  restrain  me  from  an  examination  as 
to  its  usefulness,  or  hesitation  about  construing  a  statute  sen- 
sibly, for  fear  of  derogating  from  the  ancient  glory  of  that 
system. 

I  have  come  to  the  conclusion  above  expressed,  but  1  admit, 
not  without  much  embarrassment,  on  account  of  the  highly 
respectable  authorities  deciding  the  same  question  the  other 
way.  I  refer  to  Hurd  v.  Cass,  (9  Barb.  366,)  per  Mason, 
J.,  at  special  term ;  and  Clark  v.  Clark,  (24  Barb.  581,)  per 
Marvin,  J.,  also  at  special  term ;  the  latter,  however,  basing 
his  opinion  mainly  on  the  former.  But  what  is  a  little  singu- 
•lar,  the  last  authority  cited  by  Justice  Marvin,  is  directly 
against  the  conclusion  he  himself  arrives  at,  to  wit:  OrM 
on  Beat  Property,  §  1106.  In  his  conclusion,  the  learned 
judge  also  says :  "If  the  legislature  had  .intended  to  deprive 
the  husband  of  his  rights  by  the  curtesy,  when  the  wife  had 
not  conveyed  or  devised  the  estate,  it  should  so  have  expressly 
declared  in  the  act"  With  all  deference,  I  think  if  the  legis- 
lature after  passing  an  act,  which  in  its  express  terms  did  take 
it  away,  had  intended  still  to  retain  it  in  the  system,  they 
would  have  said  so,  as  they  did  in  the  1st  B.  8.  754,  §  20,  in 
which  such  a  reservation  seemed  to  be  necessary,  in  order  to 
secure  it  from  abrogation.  I  find  no  reported  general  term 
decisions  directly  upon  the  question.  I  find  nothing  to  &e 
case  of  Oolvin  v.  Currier,  (22  Barb.  372,)  in  conflict  with  the 
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views  I  have  expressed,  bat  on  the  contrary,  much  to  sustain 
them.  That  case  holds  that  the  estates  of  the  wife  nnder  the 
acts  of  1848  and  1849,  are  her  separate  legal  estates.  The  case 
of  Sleight  v.  Bead,  (18  Barb.  159, 164, 165,)  I  regard  also  as 
sustaining  my  views.  The  case  of  Shumway  v.  Cooper,  (16 
Barb.  560,)  is  also  cited  by  the  defendants'  counsel  on  their 
side.  This  is  a  general  term  decision,  in  the  5th  district.  I 
have  read  the  very  able  opinion  of  Justice  Allen,  in  that  case, 
and  find  that  this  question  did  not  arise  there  at  all.  It  was 
the  rights  of  a  husband  under  the  statute  of  distributions,  not 
the  common  law  rights  of  a  tenant  by  the  curtesy,  that  were 
discussed  in  that  case.  That  statute  gives  the  husband,  as 
administrator,  the  right  to  his  wife's  personal  estate.  (2  B.  S. 
98,  §  86,  [79.])  That  statute,  it  was  held  in  that  case,  was 
not  repealed  by  the  acts  of  1848  and  1849,  but  was  modified 
in  this  particular,  that  the  wife  possessed  the  power  during 
her  life,  to  dispose  of  her  personal  estate,  which  if  she  failed 
to  do,  the  husband  took  as  before,  under  the  statute.  There 
is  a  case  (Benedict  v.  Seymour,  11  How.  Fr.  B.  176,  177,) 
which  so  far  as  it  goes,  sustains  my  views,  though  the  ques- 
tion of  tenancy  by  the  curtesy,  did  not  directly  arise  in  the 
case. 

The  motion  must  be  granted  on  the  payment  of  costs  of 
opposing  the  motion,  it  being  a  motion  for  a  favor. 

From  the  order  of  the  special  term  there  was  an  appeal  to 
the  general  term,  where  the  motion  was  argued  by 

A.  Pond  and  A.  Bockes,  for  the  defendants. 

H.  W.  MerriM,  for  the  plaintiff. 

By  the  Oowrt,  Pottek,  J.  The  court  are  unanimous  in 
affirming  the  order  of  the  special  term,  but  upon  the  question 
on  which  almost  entirely  it  was  argued  at  the  special  term, 
apd  again  here,  to  wit:  whether  Perry  P.  Billings  the  plain- 


356  CASES  IN  THE  SUPREME  COURT. 

Billings  «.  Baker. 

tiff's  husband  has  an  interest  in  the  estate  proposed  to  be  par- 
titioned, one  of  my  brethren  dissents  from  the  opinion  here 


It  is  exceedingly  important  that  this  question  should  have 
an  early  and  a  correct  settlement,  on  account  of  the  frequency 
of  the  occasions  on  which  the  question  must  necessarily  arise 
in  future  practice.  It  is  certainly  most  natural  that  different 
and  various  constructions  should  be  given  to  the  meaning  of 
this  statute,  for  the  reason  that  it  makes  important  changes 
in  the  law  in  regard  to  the  marital  relation,  so  far  as  the  rights 
of  property  are  concerned.  These  somewhat  extraordinary 
innovations  in  established  law  in  that  regard,  are  in  conflict 
witji  such  opinions  as  time  and  long  experience  had  adopted 
as  settled,  and  which  had  become  familiar  to  the  courts  and  to 
the  bar ;  but  it  now  being  a  law,  and  proceeding  as  it  does 
from  the  highest  source  of  power  authorized  to  enact  laws,  it 
is  the  duty  of  the  court  to  give  it  due  regard,  and  to  construe 
it  according  to  its  true  spirit  and  intent ;  and  it  is  therefore 
not  at  all  surprising  that  at  first,  like  all  other  measures  of 
sudden  and  violent  reform,  it  encounters  the  prejudices  arising 
from  long  established  and  fixed  habits  of  thought;  from  a 
committed  feeling  of  regard  and  veneration  for  ancient  forms, 
precedents,  maxims  and  adjudications,  and  be  subjected  to  a 
jealous  criticism  of  its  new  and  somewhat  unfamiliar  forms 
of  expression.  The  highest  court  of  this  state,  however,  has 
already  broken  ground  in  this  particular,  and  haB  declared  in 
regard  to  it,  as  follows :  "The  object  of  the  statute  is  reme- 
dial; to  remove  the  disability  which  the  common  law  attached 
to  coverture,  and  to  enable  a  married  woman  to  have  some- 
thing which  she  might  call  her  own,  and  to  do  something  for 
her  own  subsistence,  and  that  of  her  offspring ;"  and  also, 
"that  the  act  should  have  a  liberal  construction."  (Darby 
v.  OaUaghafty  16  N.  T.  Rep.  79.)  In  the  case  of  Wadhams 
v.  The  American  Home  Miss.  Soc.  (2  Kern.  415,)  Denio,  J., 
says :  "The  statute  of  1848  was  the  commencement  of  a  new 
system  respecting  this  branch  of  domestic  relations."    Con- 
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Btroing  this  statute  then,  in  the  spirit  that  it  becomes  the 
duty  of  the  court  to  construe  a  remedial  statute,  giving  the 
fullest  effect  to  every  provision  that  can  consistently  be  put  upon 
it  in  order  to  advance  the  remedy ;  or  in  other  words,  consider- 
ing that  "the  court  is  to  look  at  the  precise  words  used,  and 
to  construe  them  in  their  ordinary  sense,  unless  this  con- 
struction would  lead  to  an  absurdity,  or  manifest  injustice/'  let 
us  see  what  is  its  real  intent,  as  it  regards  the  question  at  issue. 
The  question  is,  do  the  provisions  of  the  acts  of  1848  and 
1849,  in  the  cases  therein  declared,  vest  the  whole  title  of  the 
estates  in  married  women,  or  has  the  husband,  notwithstand- 
ing the  plain  and  comprehensive  terms  employed  in  this  statute, 
a  vested,  inchoate  interest  therein  ?  It  must  be  borne  in  mind 
that  the  object  of  this  statute  is  to  enfranchise  a  class  of  citi- 
zens, or  to  restore  them  to  natural  rights,  and  to  create  a  new 
estate ;  not  to  modify  an  old  one :  it  relates  to  the  rights  to 
estates  in  the  future ;  not  to  the  past.  It  must  then  be  con- 
strued with  reference  to  its  own  objects,  more  than  to  such 
objects  as  relate  to  existing  estates ;  and  as  it  does  not  in  any 
degree  interfere  with  the  latter,  so  the  latter  have  no  claim  to 
a  participation  in  this  new  estate,  unless  it  is  so  expressed  in 
the  charter  of  its  creation.  "Ihcpressio  uniud  est  excluaio 
atterius"  Let  us  look  at  this  estate  then  for  a  moment,  as 
at  the  object  of  a  new  creation,  divested  of  its  connection  with 
the  past,  with  existing  or  with  other  systems  of  law  affecting 
those  relations.  This,  I  apprehend,  is  the  light  in  which  one 
should  view  its  remedial  provisions,  and  looking  at  it  in  the 
light  of  its  own  clear  language,  see  what  conclusions  the  phi- 
losophy of  plain  common  sense  would  determine  to  be  its 
meaning.  A  married  female  "may  take  by  inheritance,  or  by 
gift,  grant,  devise  or  bequest,  from  any  person  other  than  her 
husband,  and  hold  to  her  sole  and  separate  use,  and  convey 
and  devise,  real  and  personal  property,  or  any  estate  or  interest 
therein,  and  the  rents,  issues  and  profits  thereof,  in  the  same 
maimer  and  with  like  effect  as  if  she  were  unmarried."  This 
seems  to  be  clear,  plain  language,  quite  sufficient  in  the  com- 
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mon  mind,  for  the  full  creation  of  a  new  estate ;  and  unless 
this  grant  is  to  be  controlled  by  something  not  expressed  in  its 
language — by  something  to  be  incorporated  into  it  by  the 
power  of  construction,  in  regard  to  the  rights  of  some  ancient 
tenures  entirely  repugnant  to  its  spirit,  and  with  which  its 
language  seems  to  have  no  relation,  except  so  far  as  in  conflict 
and  intended  entirely  or  in  degree  to  change  that  character — the 
ordinary  understanding  would  experience  no  difficulty  in  com- 
prehending its  meaning  to  be  that  the  whole  estate  so  to  be 
created,  and  that  could  be  enjoyed,  with  all  its  incidents, 
would  belong  to  such  married  woman,  precisely  as  if  she  were 
a  feme  sole,  and  like  the  estate  of  a  feme  sole,  at  her  death, 
in  the  absence  of  a  devise,  would  descend  to  her  heirs.  Nor 
is  the  common  sense  understanding  of  its  meaning  in  conflict 
with  the  construction  already  given  to  it  by  the  courts.  The 
court  of  appeals  in  Darby  v.  Cattaghan,  (supra,)  in  speaking 
of  the  language  used  in  this  section  of  the  statute,  say: 
"These  terms  embrace  every  species  of  property  known  to  the 
law."  If,  then,  every  species  of  property  known  to  the  law, 
is  by  this  new  creation  conferred  upon  the  married  woman,  it 
is  difficult  to  see,  when  no  interest  whatever  therein  is  given 
to  any  other,  how  such  other  can  claim  it  There  is  no  other 
statute  "in  pari  materia"  to  be  construed  with  it  There 
are  no  reservations  of  the  rights  of  others,  contained  in  it ;  it 
interferes  with  no  vested  rights,  because  it  is  prospective. 
There  are  no  rights  obtained  by  the  marriage  contract  which 
are  affected  or  impaired  by  it,  for  all  these  rights  stand  upon 
the  foundations  of  positive  law.  (4  Selden,  114.)  But  this 
statute  depends  not  upon  itself  alone — upon  its  own  simple, 
plain  provisions — upon  the  common  sense  understanding  which 
its  own  clear  phraseology  demands  for  construction  and  the  in- 
tent to  be  derived  from  its  terms.  The  courts  generally  have 
also  been  prompt  to  sustain  its  talent.  In  the  case  of  Colvin 
v.  Qtvrrier,  decided  at  general  term,  in  the  7th  judicial  district, 
(22  Barb.  382,)  E.  Darwin  Smith,  J.,  says:  "The  acts  of 
1848  and  1849,  were  statutes  passed  in  furtherance  of  the 
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policy  of  relaxing  the  strict  rules  of  the  common  law  in  re- 
spect to  married  women.  Those  acts  repeal  the  common  law 
rules  giving  the  husband  a  right  to  the  personal  property  of 
the  wife,  and  a  freehold  interest  in  her  estate  of  inheritance, 
and  subjecting  the  same  to  the  payment  of  his  debts.  These 
ads  were  designed  to  take  away  the  marital  rights  of  the 
husband  in  respect  to  such  property  of  the  wife.  The  evil 
complained  of  was  the  too  great  subjection  of  the  property  of 
the  wife  at  common  law,  to  the  controlbf  the  husband,  and 
his  creditors." 

It  is  argued  that  these  statutes  must  be  construed  with 
reference  to  the  law  as  it  existed  at  the  time  of  their  passage, 
and  that  the  rights  of  husbands  as  they  existed  before  the 
passage  of  these  acts,  are,  by  the  rules  of  construction,  to  be 
carried  into  and  incorporated  with  the  provisions  of  this  new 
law,  for  the  reason  that  there  is  no  abrogation  of  such  rights 
in  the  express  language  of  the  statute. 

It  becomes  important  then,  for  the  purpose  of  duly  weigh- 
ing this  argument,  to  inquire  what  were  the  respective  rights 
of  husbands  and  wives  to  estates,  prior  to  the  passage  of  the 
acts  of  1848  and  1849.  First,  in  regard  to  married  women, 
it  may  be  said  that  ever  since  the  day  of  Lord  Hardwicke,  and 
even  before  that  time,  in  the  English  court  of  chancery,  and 
also  in  our  own,  separate  estates  of  married  women,  with  their 
right  to  dispose  of  them  as  femes  sole,  independent  of  their 
husbands,  have  been  recognized,  and  they  have  been  permitted 
to  hold  such  estates  divested  of  the  husband's  right,  "jure 
uxores,"  or  by  the  curtesy,  either  through  the  intervention  of 
trustees  or  without  Sometimes  the  husband  in  equity  was 
deemed  and  constituted  such  trustee,  without  having  other  in- 
terest therein.  (Sturgis  v.  Corp,  13  Ves.  190.  1  Ves.jun. 
517,  303.  Peacock  v.  Monk,  2  Vesey,  190.  Fettipla.ee  v. 
Gorges,  1  Ves.jun.  46.  BeU  on  the  Laws  of  Property,  513. 
See  cases  cited  by  Spencer,  0.  J.,  inJaques  v.  Methodist  JEpis. 
Church,  17  John.  578, 9 ;  North  American  Coal  Co.  v.  Dyett, 
7  Paige,  15 ;  2  Bright  on  Husband  and  Wife,  214 ;  Strong 
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v.  Skinner,  4  Barb.  546.)  And  even  a  court  of  lav  has  ex- 
tended its  protection  to  the  wife  against  the  husband,  when 
no  trustees  were  appointed  in  the  deed  by  which  her  title  to 
separate  property  was  created ;  the  court  holding  that  persons 
named  in  a  will  as  trustees  of  the  person  from  whom  she 
claimed  were  also  to  be  considered  trustees  for  her.  (2  Bright 
on  Husband  and  Wife,  215.)  These  separate  estates  which 
the  courts  of  equity  have  so  recognized  their  right  to  dispose 
of  as  femes  sole,  have  generally  been  created  either  by  deed, 
devise  or  marriage  settlements. 

This  class  of  estates  includes  vested  remainders,  and  all 
other  estates  of  that  character,  such  as  estates  where  there  has 
been  no  actual  seizin,  and  estates  that  would  entitle  the  hus- 
band to  curtesy.  (4  Comet.  28.)  And  all  such  estates  pass 
by  the  deed  of  the  wife,  with  her  simple  acknowledgment, 
without  a  private  examination.  (Id.)  All  this  simplicity  of 
form,  and  this  exercise  of  equitable  power,  has  been  attained, 
not  without  the  severest  struggles  with  the  jargon  of  black 
letter  lore,  and  the  stale  precedents  and  ancient  maxims  and 
traditions  handed  down  from  age  to  age,  derived  from  the  bar- 
barous customs  of  a  bygone  era  And  notwithstanding  the 
estate  of  curtesy  is  an  estate  that  has  ever  been  favored  with 
a  tenacious  and  unreasonable  partiality  by  the  common  law  of 
England ;  so  much  so  as,  even  to  hold  that  it  existed  in  trust 
estates,  where  there  were  no  words  of  exclusion  in  the  devise  or 
deed  creating  the  estate ;  yet  as  early  as  the  year  1738,  Lord 
Hardwicke,  one  of  the  most  distinguished  of  English  chancel- 
lors, held  that  where,  in  a  settlement,  or  devise  of  an  estate 
to  a  feme  covert,  to  hold  as  a  feme  Bole,  and  to  her  separate 
use,  in  language  clearly  expressing  the  intent  to  exclude  the 
husband  from  curtesy  and  seizin,  the  estate  descended  directly 
to  her  heirs,  and  the  husband  had  no  interest  therein.  (Rob- 
erts v.  DixweU,  1  Atk.  607.)  This  case  was  followed  by  a  like 
decision  in  Eearle  v.  Greenbank,  (3  Atk  695,)  decided  in  1748. 
These  two  cases,  however,  were  but  following  the  decision  of 
Bennett  v.  Davis,  in  the  year  1725,  by  the  master  of  the  rolls, 
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under  Lord  Chancellor  King.  (2  P.  Wms.  316.)  These  de- 
cisions have  been  regarded  as  law,  unshaken  by  any  authority 
that  I  am  aware  of,  to  this  day.  Such  then  was  the  law  of 
equity  at  the  time  of  the  passage  of  the  statutes  of  1848  and 
1849.  In  equity,  therefore,  married  women  were  not  only 
authorized  to  hold  separate  and  independent  estates,  and  the 
rents,  issues  and  profits  thereof,  free  from  any  control  of  their 
husbands,  but  were  also  authorized  to  devise  and  convey  the 
estates  by  deed  without  private  examination,  untrammeled  by 
rights  Jure  uxoris,  or  of  curtesy.  What  more,  then,  is  the 
effect  of  these  statutes,  but  to  establish  as  a  legal  right,  with- 
out the  interposition  of  the  courts,  what  before  was  regarded 
as  a  well  settled  equitable  right  by  their  aid,  viz :  a  separate 
estate  in  the  wife  ?  It  is  just  that,  no  more.  For  what  sen- 
sible reason  should  the  distinction  exist  ?  Why  shackle  and 
trammel  the  estate  of  a  married  woman  with  the  expensive' 
paraphernalia  of  trustees,  and  commissions,  and  deeds  of  set- 
tlement, and  agencies,  when  the  same  language  enacted,  in  a 
plain  spoken  statute,  performs  this  dnty  ?  Why,  when  the 
two  systems  of  law  and  equity  are  to  be  administered  by  the 
same  court,  Bhould  there  be  two  systems  of  law  controlling  the 
estates  of  married  women  ?  Why,  in  this  noon  of  the  19th 
century,  and  under  a  free  government,  are  we  solemnly  warned 
against  innovations  upon  the  common  law  as  it  existed,  and 
the  legal  precedents  established  in  the  days  of  the  Norman 
conqueror  ?  Did  all  knowledge  exist  in  the  past  ?  Is  the 
glory  of  the  ancient  common  law  so  dazzling,  that  the  learn- 
ing of  the  present  day,  and  all  the  attempted  reforms  upon  the 
system  to  meet  the  wants  of  the  age,  are  to  be  regarded  as 
dangerous  experiments?  With  melancholy  auguries  against 
progress  I  have  no  sympathy.  For  theories  which  have  no 
support  but  antiquity  I  have  no  veneration.  For  the  outcry 
against  innovation  upon  the  mysterious  excellence  of  the  Eng- 
lish common  law,  which  I  cannot  behold,  I  have  no  reverence. 
I  hold  an  honest,  sensible  construction  of  the  statute,  ac- 
cording to  its  true  intent,  to  be  practical  wisdom ;  and  that 
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the  spirit  of  justice,  befitting  the  wants  of  the  age,  is  the 
soundest  philosophy  in  a  system  of  law.  I  regard  it  as  a  hu- 
miliating admission  of  intellectual  decline,  and  worse  than 
weak  superstition,  to  assume  that  all  wisdom  existed  in  the 
former  common  law  of  England,  or  that  laws  suited  to  the 
condition  of  a  free  government  could  only  be  framed  by  the 
ancient  inhabitants  of  Britain,  whom  Blackstone  with  fond 
partiality  calls  "our  Saxon  princes;"  nor  do  I  believe  that  it 
is  only  in  the  annals  of  past  ages  that  we  shall  look  for  the 
wisdom  necessary  to  guide  us  in  our  own.  As  changes  are 
wrought  in  the  circumstances  of  a  people,  or  country,  it  is 
necessary,  not  only  that  their  laws  themselves,  but  also  the 
spirit  of  the  laws  should  be  accommodated.  I  bow  with  wil- 
ling submission  to  the  shrine  of  legal  reason.  I  am  not  opposed 
to  seeing  it  traced  to  its  sources,  nor  to  explore  its  earliest 
teachings ;  but "  tempora  mutantur  et  nos  mutamur  in  ittis." 

Having  shown  the  equitable  condition,  let  us  next  inquire 
what  were  the  legal  rights  of  the  husband,  in  the  real  estate 
of  the  wife,  before  the  passage  of  the  acts  for  the  more  effect- 
ual protection  of  married  women,  and  what  effect  those  acts 
have  upon  such  rights. 

At  common  law,  a  man  by  his  marriage  to  a  wife  who  had 
an  inheritance  in  lands,  became  possessed  of  a  freehold  interest, 
"jure  nxoris/'  that  is,  he  and  his  wife  became  seised  of  the 
estate  in  her  right.  This  marriage  and  seizin  gave  to  him  a 
title  to  the  rents  and  profits  during  coverture.  This  estate, 
according  to  Lord  Coke,  he  shall  receive  as  "governor  of  the 
family/'  This  incipient  title  he  possessed  independent  of  the 
birth  of  issue.  Indeed  the  tenancies  by  the  curtesy  initiate 
and  consummate,  are  but  continuations  of  this  first  estate. 
(Barber  v.  Boot,  10  Mass.  R.  263.)  This  primary  freehold 
interest  of  the  husband  was  assignable  by  him,  and  was  subject 
to  be  taken  on  execution  for  his  debts.  This  was  an  estate 
enduring  for  the  joint  life  of  himself  and  wife.  Upon  birth 
of  a  child,  the  second  step  towards  perfecting  it,  the  estates  of 
tenancy  by  the  curtesy  became  vested  and  formed  the  estate 
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initiate;  and  thirdly,  by  the  wife's  death  it  became  consum- 
mate. The  husband  then  had  the  whole  estate  for  his  life. 
Each  of  these  two  latter  estates,  like  the  first,  were  alienable 
by  him,  and  were  liable  on  execution  for  his  debts.  So  that 
from  the  time  of  marriage,  the  wife  lost  all  power  and  control 
over  her  estate,  both  in  the  freehold  and  in  the  inheritancey 
during  his  life.  In  this  view  it  will  be  seen  that  the  whole 
estate,  freehold  and  inheritance,  which  had  all  equally  and  in 
an  undivided  unity,  been  the  estate  of  the  wife,  was  by  mar- 
riage, and  iter  consequences,  no  longer  practically  the  property 
of  the  wife,  but  was  severed  into  parts,  and  formed  into  dif- 
ferent and  distinct  estates,  neither  one  of  which  estates  could 
she,  ever  again,  during  his  life,  enjoy  or  control. 

Taking  this  view  of  the  loss,  in  effect,  of  her  whole  estate — 
of  her  unjust,  unnatural  exclusion  therefrom,  and  her  conse- 
quent helpless  condition — it  furnishes,  in  my  judgment,  a 
sufficient  explanation  for  the  form  or  style  of  the  title  of  the 
statutes  in  question,  to  which  much  of  the  argument  was  de- 
voted; and  sufficiently  shows  that  the  estates  which  these 
statutes  were  intended  to  protect,  is  the  estate,  which,  except 
for  her  marriage,  would  be  entirely  her's,  but  which  by  her 
marriage,  she  would,  in  effect,  entirely  lose.  The  process  of' 
reasoning  by  which  it  is  demonstrated  that  an  act  which  refers 
to  this  estate  as  "  the  property  of  married  women/'  by  one 
general  term,  plain  to  the  commonest  understanding,  can  be 
construed  to  mean  a  divided  portion  of  it,  to  wit,  an  estate  in 
her  during  her  life,  I  cannot  appreciate.  Why  is  it,  if  this 
divided  portion  of  her  property,  only,  was  meant,  that  this 
plain  spoken  statute  did  not  say  so  in  terms  ?  True,  there 
might  have  been  added  to  the  title  the  words  "and  to  restore 
them  to  their  natural  rights/1  but  it  was  far  better  to  have 
that  provision  in  the  body  of  the  act,  than  in  the  title.  The 
title  is  no  part  of  the  act,  and  can  never  be  used  to  control  or 
restrain  any  positive  provision  of  the  act 

But  is  it  not  the  whole  estate  that  this  statute  permits  a 
married  woman  to  take  ?  And  is  it  not  this  whole  estate  that 
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the  statute  is  to  protect  ?  Would  not  the  words  of  this  statute, 
if  made  applicable  to  males,  confer  on  them  the  whole  estate? 
Do  they  confer  less  when  made  applicable  to  females  ?  Are 
words  of  inheritance,  necessary  to  be  expressed,  in  order  either 
to  create  an  estate,  or  to  entitle  heirs  to  inherit  from  her  ?  On 
the  contrary,  is  it  not  now  a  provision  of  our  revised  statute! 
that  the  whole  fee  passes,  unless  the  intent  to  pass  a  less  estate 
shall  appear  in  express  terms  ?    (1  B.  8.  748.) 

Thus  stood  the  common  law  of  England  in  relation  to  such 
legal  estates,  and  thus  it  became  the  common  law  of  this 
country,  first  by  adoption,  and  next  by  a  statute  recognising 
its  existence,  (1  R.  8.  754,  §  20,)  when  the  acts  for  the  more 
effectual  protection  of  married  women  were  passed,  in  1848 
and  1849.    These  acts,  we  may  safely  assume,  were  intended 
by  the  legislature  to  effect  some  change,  in  regard  to  the 
estates  of  married  women,  or  they  would  not  have  been  passed. 
What  changes  they  did  effect  are  now  questions  for  the  courts. 
They  could  work  no  changes  upon  existing  estates.    The 
rights  as  to  them,  had  become  vested.    (  WesterveU  v.  Gregg, 
2  Kern.  211.)    They  must  therefore  apply  to  prospective 
estates,  according  to  the  general  rule  of  construing  statute* 
Indeed  it  may  be  said  as  a  necessity  that  they  must  apply  to 
the  future;  for  at  the  time  of  the*  passage  of  those  acts,  it 
can  hardly  be  said  that  a  married  woman  had  any  legal  estate 
that  she  could  call  her  own,  to  which  they  could  apply.    He* 
personal  estate,  on  her  marriage,  became  her  husband's  abso- 
lutely.   The  rents  and  profits  of  her  real  estate,  as  we  have 
seen,  became  his  during  coverture,  and  by  the  birth  of  a  child 
he  took  a  vested  estate.    These  rights  of  the  husband  all  came 
by  the  English  common  law  adopted  here ;  not  one  of  them 
is  either  a  natural  or  a  moral  right  of  the  husband,  or  was 
ever  conferred  by  any  statute  of  this  state ;  nor  are  they  em- 
braced in  or  conferred  by  the  marriage  contract    These  estates 
of  the  husband,  by  the  common  law,  were  made  incidents  of 
the  marriage  contract    This  contract  and  the  subsequent 
birth  of  a  child,  were  the  conditions  upon  which  these  estate* 
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I  ,  came  into  existence,  but  they  all  stood  upon  the  foundations 
i  of  positive  law,  and  are  no  part  of  the  marriage  contract  itself, 

1  (Moore  v.  The  Mayor  of  New  York,  4  Selden  114 ;)  and 

i  they  were  all,  therefore,  within  the  power  of  the  legislature  to 

:  control  and  modify  at  their  pleasure.    (Sleight  v.  Bead,  18 

i  Barb.  159.)    And  even  the  contingency  that  the  legislature 

i  might  interfere  and  alter  these  rights,  is  one  of  the  ingredients 

of  the  marriage  contract  (Id.)  To  what  extent  then,  have 
i  these  unnatural  rights  been  changed,  and  the  natural  rights 

of  women  restored?    To  what  "property  of  married  women" 


i 

i  do  these  statutes  apply  ?    This  was  one  of  the  leading  ques- 

i  tions  on  the  argument.    It  appears  to  me  that  the  plainest 

j  exercise  of  the  faculty  of  common  sense  dictates  the  answer, 

i  It  is  the  property  referred  to  in  the  provisions  of  the  same 

,  statute.    It  is  the  property  which  she  held  absolutely  before 

i  marriage.    It  is  the  property  which  she  may  in  like  manner 

,  take  by  inheritance,  gift,  grant  or  devise,  after  marriage.    It 

I  is  the  property  which  she  may  hold  to  her  sole  and  separate 

,  use.    It  is  the  property  which  she  alone  has  power  to  convey 

and  devise.  It  is  the  property,  real  and  personal,  (without 
distinction  made  between  them)  and  any  interest  or  estate 
therein,  and  the  rents,  issues  and  profits  thereof  which  she 
alone  may  convey  and  devise,  in  the  same  manner  and  with 
like  effect,  as  if  she  were  unmarried.  It  is  the  property  which 
shall  not  be  subject  to  the  disposal  of  her  husband,  nor  be 
liable  for  his  debts.  This  is  the  property  of  married  women, 
most  undoubtedly,  that  is  referred  to  in  the  title.  She  may 
convey  "any  interest  therein,"  says  the  statute.  Could  she 
do  this  if  her  husband  had  curtesy  therein  ?  Could  she  con- 
vey his  vested  estate  f  To  entitle  her  to  convey  with  the  same 
effect  as  an  unmarried  female,  must  she  not  hold  the  same 
interest  therein  as  if  she  was  an  unmarried  female  ?  Can  she 
convey  the  whole  estate  with  the  same  effect,  if  she  does  not 
hold  the  whole  of  it  ?  If  she  holds  the  whole  estate,  where  is 
his  curtesy  ?  It  was  not  claimed  on  the  argument  that  the 
statute  intended  to  make  any  distinction  in  the  tenure  or  man- 
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ner  of  holding  estates  after  marriage,  between  such  property 
as  was  owned  by  a  single  female  before  her  marriage,  and  such 
as  was  or  should  be  inherited  or  acquired  by  a  woman  after 
marriage.    I  think  it  is  fair  to  assume  that  no  distinction  was 
intended  by  the  statute.    In  looking  at  the  1st  section  of  the 
act  of  1848,  it  is  found  that  the  property,  real  and  personal, 
of  a  single  female  who  may  thereafter  marry,  "  shall  continue 
Tier  sole  and  separate  property  as  if  she  were  a  single  female." 
What  estate  had  she  that  should  continue  ?   Was  it  not  the 
whole  estate  ?  These  words  furnish  a  key  to  the  intent  of  this 
statute.    Neither  the  word  " continue"  nor  the  words  "Aer 
sole  and  separate  property"  in  my  judgment,  can  be  tortured 
into  a  construction  that  takes  from  her  any  part,  or  that  would 
give  the  husband  a  vested  estate,  or  any  estate  therein.    The 
learned  counsel  for  the  appellants,  while  they  concede  that 
though  these  statutes  have  wrought  son&  change  in  the  law, 
insist,  still,  that  the  right  to  curtesy  is  not  thereby  abrogated. 
But  as  I  understand  the  argument,  this  change  they  do  con- 
cede, that  by  these  statutes,  the  wife  during  her  life  does  pos- 
sess the  free  and  absolute  power,  independent  of  her  husband, 
to  devise  or  convey  the  real  estate  she  had,  or  may  acquire, 
absolutely  and  in  fee,  divested  of  any  interest,  present  or 
future,  that  the  husband  has,  or  may  have  therein ;  and  that 
the  birth  of  a  child  during  coverture,  does  not  cut  off  or 
abridge  this  absolute  right  of  the  wife.    This  is  conceding  do 
more  than  the  language  of  the  statute  in  terms,  demands;  it 
is  conceding  no  more  than  is  held  in  Hurd  v.  Case,  and  Clark 
v.  Clark,  which  are  relied  upon  as  authority.    How  then 
stands  the  estate  of  curtesy  ?  Emasculated,  as  this  concession 
would  make  it,  it  cannot  stand  alone  for  one  moment    It 
cannot  be  an  estate  of  curtesy,  if  wanting  those  qualities  upon 
which  alone  it  depends  for  its  existence.    This  estate,  (lib 
other  estates)  must  have  a  beginning.    It  must  have  a  time 
to  vest.    If  it  has  neither  a  beginning  nor  a  time  of  vesting, 
how  does  it  exist  ?   If  these  statutes  have  not  abrogated  or 
interfered  with  it,  it  vests,  as  it  ever  did,  upon  the  birth  of 
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issue,  and  begins  in  the  lifetime  of  the  wife.  If  they  have 
interfered  with  it,  when  then  does  it  vest  or  begin  ?  There 
must  be  a  time  when  it  vests.  Titles  to  estates  are  never  in 
abeyance ;  the  title  is  always  in  some  body.  {Jackson  v  Cat- 
lin,  2  John  248.  2  Caines,  61.)  When  then  does  it  vest? 
Ever  since  the  day  of  its  feudal  paternity,  it  vested  at  the 
birth  of  issue.  These  statutes  have  not  attempted  to  change 
the  time  of  its  vesting. 

The  initiate  estate  of  curtesy,  in  our  own  courts,  has  been 
held  a  sufficient  estate  to  recover  upon,  in  an  action  of  eject- 
ment. In  Jackson  v.  Johnson,  (5  Cowen,  95,)  in  an  action 
of  ejectment,  decided  in  1825,  Sutherland,  J.,  says:  "It  is 
clear  that  the  birth  of  a  child,  at  any  time  during  the  cover- 
ture, whether  before  or  after  the  defendant's  possession,  would 
constitute  Cooper  tenant  by  the  curtesy  of  all  the  lands  of  his 
wife,  of  which,  during  the  coverture,  she  was  so  seised,  as  to 
support  such  an  estate."  In  a  later  case  in  the  court  of  chan- 
cery of  this  state,  (Ellsworth  v.  Cook,  8  Paige,  643,)  a  mar- 
ried woman's  real  estate  had  been  sold  on  a  decree  in  partition, 
and  a  creditor's  bill  was  filed,  by  a  creditor  of  her  husband, 
to  reach  the  husband's  interest  in  the  fund,  as  tenant  by  the 
curtesy,  and  there  was  a  question  raised  as  to  whether  there 
had  been  such  a  seizin  as  to  entitle  to  curtesy."  Chancellor 
Walworth  said :  "  I  am  satisfied  that  he  had  such  a  seizin  in 
this  case,  of  two-thirds  of  his  wife's  share  of  the  premises,  as 
to  make  him  a  tenant  by  the  curtesy  initiate,  so  as  to  entitle 
him  to  a  continuance  of  his  estate  in  those  two-thirds  during 
the  whole  period  of  his  own  life,  in  case  he  survived  his  wife." 
This  case  is  of  equal  authority  perhaps  to  that  of  any  other. 
The  time  of  the  vesting  of  this  estate,  does  not  appear  to  me 
to  be  an  open  question.  If  the  estate  has  not  been  abrogated, 
the  time  of  vesting  has  not  been  changed!  Our  revised  stat- 
utes have  fixed  the  time  of  its  vesting  to  be  as  we  have  claimed 
it.  At  the  birth  of  issue,  the  husband  is  then,  in  the  language 
of  the  statute,  in  a  condition  that  the  estate  vests.  (1  R.  &. 
723,  §  13.)    "An  estate  is  vested  when  there  is  a  person  in 
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being  who  would  have  an  immediate  right  to  the  possession 
upon  the  ceasing  of  the  intermediate  or  precedent  estate." 
The  estate  for  his  life  then  vests  in  the  husband,  and  the  re- 
mainder then  and  at  the  same  moment  vests  in  the  heir ;  he 
can  only  have  it  consummate  and  absolute  by  the  estate  of 
the  wife  ceasing.  The  heir  can  only  enjoy,  by  the  ceasing  of 
the  estates  of  both.     {Sumner  v.  Patridge,  2  Atk.  47.) 

What  kind  of  estate  of  curtesy  then,  would  that  be,  that 
the  wife  at  her  will  and  pleasure,  can  convey,  devise  and  des- 
troy ?  If  it  is  vested  she  cannot  destroy  it  In  regard  to  this 
estate,  perhaps  no  one  question  is  better  settled  than  this : 
that  from  the  time  of  the  vesting  of  the  estate  by  marriage, 
seizin  and  the  birth  of  issue,  it  becomes  a  right  inseparable 
from  the  inheritance,  that  cannot  be  restrained,  prevented  or 
destroyed,  by  the  act  of  the  wife  or  of  any  other  person,  or 
by  any  proviso  or  condition.  (Greetd.  Cruise,  tit.  Curtesy, 
p.  153,  §  17,  marginal  paging  143.  Paine' 8  case,  8  Rep.  34. 
Mildmay's  case,  6  id.  41.)  And  Hilliard,  an  American 
writer  of  high  reputation,  on  real  estate,  says:  "that  by  the 
birth  of  issue,  the  husband  gains  an  initiate  title,  which  can- 
not afterwards  be  divested  by  act  of  God."  (1  HUL  on  Real 
Estate,  p.  79,  §  22.)  As  in  dower,  no  act  of  the  husband  can 
divest  his  wife  of  her  estate,  after  marriag  eand  seizin,  so  in 
curtesy,  no  act  of  the  wife  could  defeat  curtesy  after  it  becomes 
vested  by  marriage,  seizin  and  birth  of  issue;  nor  did  even 
adultery  forfeit  this  estate  as  it  did  the  estate  of  dower.  I 
have  searched  the  books  in  vain  to  find  authority  for  an  estate 
of  curtesy,  which  depends  on  the  volition  or  act  of  the  wife. 
Such  a  quality  is  no  part  of  the  definition  of  an  estate  by  the 
curtesy  of  England.  If  it  now  possesses  such  a  quality,  it  is 
an  estate  by  the  curtesy  of  New  York,  and  not  of  England ; 
and  its  definition  and  character  are  yet  to  be  made  and  writ- 
ten in  the  books.  I  think  the  conclusion  irresistibly  follows, 
that  a  statute  which  allows  the  wife  to  sell  and  convey  per- 
fect title  to  real  estate,  during  coverture,  after  seizin  and  birth 
of  issue,  with  like  effect  as  if  she  was  unmarried,  has  afaro- 
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gated  the  estate  of  curtesy  therein.  Or  if  it  shall  be  held  that 
it  has  only  been  modified,  it  is  so  far  modified  that  it  has  not 
the  dignity  of  an  estate  even  equal  to  that  of  a  chattel  real, 
and  could  not  be  levied  upon  or  sold  on  execution.  If  it  ex- 
ists even  in  the  modified,  meager  skeleton  of  its  former  self, 
'which  the  argument  concedes,  its  ghostly  image  seems  incapa- 
ble of  description,  and  it  has  not  essence  enough  left,  "per  se," 
to  entitle  it  to  respect,  sufficient  to  make  its  proprietor  a  party 
to  an  action.  I  hold  it  to  be  nothing  less  than  an  absurdity 
to  say  that  a  statute  that  has  destroyed  the  power  of  this 
estate  to  vest,  has  not  also  destroyed  the  estate.  To  sustain 
the  position  that  this  estate  is  not  abrogated,  it  is  absolutely 
necessary  to  establish,  either  first,  that  all  the  old  law  writers 
were  mistaken  in  fixing  the  time  of  the  vesting  of  the  estate 
to  be  at  the  birth  of  issue ;  or  second,  that  the  acts  of  1848 
and  1849  have  so  far  modified  the  common  law  as  to  change 
the  time  of  its  vesting;  or  thirdly,  what  is  still  more  absurd, 
that  the  wife  at  her  will  and  pleasure  can  alienate  and  destroy 
a  vested  estate  that  exists  in  the  husband. 

But  still  another  insurmountable  difficulty  arises  to  the 
claimant  of  curtesy,  since  these  statutes.  To  entitle  him  to 
this  estate,  he  must  have  been  seised  of  the  estate  "jure  tias 
oris"  during  the  life  of  his  wife — not  merely  a  seizin  in  law, 
but  a  seizin  in  deed ;  (Co.  Litt.  29  a;)  hat  is,  actual  pos- 
session as  distinguished  from  the  right  to  possession.  Form- 
erly, the  actual  seizin  of  the  wife  created  a  freehold  estate  in 
him,  and  he  was  thereby  seised  in  her  right,  and  when  the 
estate  of  curtesy  vested,  he  continued  the  inheritance  by  virtue 
of  his  seizin.  Now  any  seizin  by  him  during  the  life  of  the 
wife,  is  an  impossibility.  In  the  case  of  EcarU  v.  Greenbank, 
(3  Atk.  695,)  Lord  Hardwicke  held  that,  because  the  husband 
had  no  seizin  either  in  law  or  equity,  during  the  coverture,  he 
was  therefore  not  entitled  to  curtesy.  In  Bac.  Abr.  tit.  Cur- 
tesy, it  is  laid  down,  "  the  wife  must  have  such  an  interest, 
that  her  husband  may  have  seizin  or  possession  in  the  nature 
of  a  seizin  in  her  right.    (Hitt.  on  Beat  Prop.  76.    1  Cruise, 
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108,  §10.  1  Inst.  29  a.  1  Sow.  U.S.  Hep.  54, 5.  Adair  v. 
Lett,  3  SiU,  182.) 

There  is  but  one  other  feature  in  this  case  that  I  design  to 
notice  by  way  of  answer  to  the  argument  of  the  plaintiff's 
counsel  It  is  this ;  "  that  inasmuch  as  there  are  no  words, 
in  these  statutes,  of  express  exclusion  of  the  husband's  curtesy 
in  terms,  their  rights  remain  precisely  as  they  did  at  common 
law  under  an  executory  trust  estate,  created  for  the  sole  and 
separate  use  of  the  wife  for  life,  without  words  of  exclusion  of 
the  husband  in  the  inheritance.  That  if  the  trust  was  exe- 
cuted, so  that  the  inheritance  vested  in  the  wife,  the  husband 
had  curtesy ;  and  if  the  trust  was  executory,  the  title  remain- 
ing in  the  trustees,  to  be  conveyed  to  the  heirs  of  her  body  at 
her  death,  then  the  husband  had  no  curtesy."  Such  I  con- 
cede was  the  common  law,  even  here,  prior  to  these  statutes; 
and  Roberts  v.  Dixwett,  (supra,)  proves  this  to  be  so ;  and  the 
jeason  given  for  the  decision  in  that  case  by  Lord  Hardwicke, 
I  think  is  the  same  that  should  determine  this  question,  to 
wit :  That  during  the  coverture  there  was  no  seizin  in  the  hus- 
band and  wife.  And  Coke  upon  Littleton,  30  a,  was  cited  in 
that  case  to  show  that  the  husband  must  have  some  right  in 
the  lifetime  of  his  wife,  to  entitle  him  to  curtesy,  because  the 
estate  of  curtesy  commences  in  her  lifetime  and  not  at  her 
death;  because,  says  Lord  Hardwicke,  citing  with  approbation 
the  law  as  above,  "  My  Lord  Coke  says,  that  to  make  a  ten- 
ancy by  the  curtesy,  there  ought  to  be  a  right  in  the  husband 
inchoate  in  the  life  of  the  wife."  (1  Aticyns,  609.)  These 
statutes  execute  their  own  purpose.  'Trustees  are  dispensed 
with,  and  Husbands  excluded.  The  machinery  is  simple,  the 
intent  clear. 

From  the  influences  of  such  considerations,  I  held  before, 
and  seeing  no  reason  to  change  those  views,  I  hold  now,  that 
our  natural  progress  in  knowledge  and  intelligence,  our  ad- 
vanced social  and  political  condition,  our  changed  system  of 
government,  our  better  and  more  full  appreciation  of  equal 
and  natural  rights  of  every  class  and  condition  of  citizena, 
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presented  a  reason,  and  I  thought  and  still  think,  a  necessity, 
for  the  passage  of  an  act  for  the  eradication  of  this  unnatural 
and  worse  than  useless  tenure,  called  curtesy,  as  one  of  the 
vestiges  of  a  bygone,  military  age,  which  had  too  long  remained 
an  excrescence  upon  our  system  of  law,  based  as  we  claim  it 
to  be,  upon  the  theory  of  an  equality  of  natural  rights.  In 
my  judgment,  the  provisions  of  these  statutes,  of  1848  and 
1849,  are  aptly  fitted,  and  were  intended  to  effect,  a  radical 
change  in  relation  to  those  tenures ;  that  they  introduced 
changes  more  suited  to  the  necessities  of  the  times,  and  to  the 
present  condition  of  parties ;  and  that  such  a  change  was  de- 
manded by  the  highest  considerations  of  public  policy ;  was 
dictated  by  the  soundest  views  of  justice,  and  rested  on  a  sub- 
stantial basis  of  good,  sense. 

In  my  former  opinion  I  took  the  position  that  before  the 
passage  of  these  statutes,  where  it  was  the  evident  intent  in 
making  a  settlement  of  an  estate  upon  a  married  woman,  that 
she  was  to  hold  it  as  &feme  sole,  the  husband  could  not  have 
curtesy ;  and  I  cited  Hearle  v.  Greenbvnk,  (3  Atk  695,)  to 
prove  that  proposition.  Upon  more  examination,  I  hold  that 
case  to  be  undoubted  law.  It  would  be  indeed  a  monstrous 
doctrine  for  the  courts  to  publish  to  the  world  in  this  day, 
that  this  estate  of  curtesy  possesses  "per  se"  such  a  subtle, 
inveterate,  yet  mysterious  tenacity  of  existence,  that  by  no 
intent  of  parties,  by  no  power  of  language  that  can  be  employ- 
ed in  deed  or  statute,  can  an  estate  be  created  free  from  its 
anomalous  power ;  and  yet  the  argument  of  the  appellant's 
counsel  verges  upon  this  absurdity.  In  the  most  thorough 
review  that  I  have  been  able  to  give  to  the  cases  of  authority 
cited  on  this  question,  I  have  experienced  no  such  embarrass- 
ment or  difficulty  as  was  insisted  on,  of  a  conflict  of  authority. 
Instead  of  finding  the  case  of  Hearle  v.  Greenbank  overruled, 
or  even  doubted  as  authority,  or  that  there  existed  any  con- 
flict of  cases  with  it,  upon  the  point  for  which  it  was  used,  (as 
was  alleged,)  I  find  it  not  only  abundantly,  but  in  every  sub- 
sequent case,  fully  fortified  and  sustained.    Neither  Sir  John 
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Leach,  as  vice  chancellor,  in  Morgan  v.  Morgan7  (5  Mad, 
249,)  nor  Chancellor  Kent  in  his  Commentaries,  (vol.  4,  p.  31,) 
raises  a  question  of  doubt,  or  gets  up  a  conflict  upon  that 
point,  as  we  shall  presently  see.    Upon  examination,  also,  the 
case  of  Robert*  v.  Dixwell,  (1  Ath.  606,)  instead  of  deciding 
the  case  "  the  other  way/9  as  counsel  insisted,  on  the  argu- 
ment, decides  it  exactly  the  same  way.    The  supposed  conflict 
of  cases,  was  upon  another  question  in  the  case,  to  wit ;  the 
question  whether  a  husband  was  entitled  to  curtesy  in  a  trust 
estate  at  all,  and  to  a  supposed  distinction  existing  between 
an  executory  trust  estate,  and  an  executed  trust  estate.  There 
was  for  a  long  time  a  doubt,  and  a  struggle  had  been  going  on 
in  the  courts  of  equity  upon  that  question.     But  upon  the 
question  of  the  effect  of  the  testator's  intent  thus  to  cut  off 
curtesy,  there  was  no  conflict  of  opinion  in  the  cases  cited,  and 
there  has  been  no  conflict  since,  that  I  am  awar*.    Let  us  now 
first  look  at  the  case  of  Roberts  v.  Dixwell,  (1  Ath  607.)    In 
that  case  Sir  Thomas  Sandys  directed  his  trustees  to  convey 
a  full  fourth  part  of  all  his  freehold  lands,  &c.  to  the  use  of 
his  daughter  Priscilla,  for  life,  and  so  as  she  alonte,  or  such 
person  as  she  shall  appoint,  take  and  receive  the  rents  and 
profits  thereof  and  so  as  her  husband  is  not  to  intermeddle 
therewith/'  and  from  and  after  her  decease,  in  trust  for  the 
heirs  of  her  body  forever/'    After  discussing  the  difference  be- 
tween executory  and  executed  trusts,  Lord  Hardwicke,  upon 
the  question  of  intent,  came  to  this  conclusion.    He  says,  "It 
is  plainly  the  intention  of  the  testator  that  the  husband  should 
have  no  manner  of  benefit  from  the  estate,  either  in  the  life- 
time of  the  wife,  or  after  her  decease ;  the  husband  of  conse- 
quence is  absolutely  excluded."    Here,  it  will  be  seen,  the  de- 
cision turned  upon  the  question  of  intention  of  the  testator. 
Now  let  us  look  at  Hearle  v.  Greenback.    In  that  case  the 
testator  devised  his  real  estate,  and  the  rents,  issues  and  profits 
thereof,  "  to  and  for  the  sole  and  separate  use  of  his  daughter 
Mary ,  wife  of  William  Winsmore,  during  her  life,  and  at  fa 
disposal,  and  not  to  be  subject  to  the  power  or  control  of  fa 
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said  husband"  Lord  Hardwicke  again  held,  in  this  case, 
"  that  neither  in  law  or  equity,  was  the  husband  tenant  by  the 
curtesy;  to  admit  there  was  curtesy,  would  be  directly  con- 
trary to  the  father1 8  intention"  Is  there  any  thing  to  be 
reconciled  between  these  two  cases,  upon  this  point  ?  I  con- 
fess I  have  seen  nothing  but  harmony  in  this  particular.  The 
learned  counsel  who  insisted  upon  the  argument,  that  Roberts 
v.  Dixwett  had  been  decided  exactly  the  other  way  from  HearU 
v.  Oreenbank,  had  probably  not  read  the  case  itself,  but  had 
most  probably  read  the  remark  from  Chancellor  Kent,  refer- 
ring, not  to  that,  but  to  an  entirely  different  question,  arising 
in  the  case,  to  wit,  the  question  whether  curtesy  existed  in  an 
executory  trust.  The  case  of  Morgan  v.  Morgan,  (5  Mad, 
249,)  cited  as  overruling  Hearle  v.  Oreenbank,  upon  examina- 
tion, is  found  not  at  all  in  conflict  with  it.  In  that  case  there 
were  no  words  of  express  exclusion  of  the  husband  in  the  trust 
Had  it  even  been  found  in  conflict,  the  opinion  of  Vice  Chan- 
cellor Sir  John  Leach  would  hardly  be  regarded  as  authority, 
when  coming  in  conflict  with  that  of  Lord  Hardwicke,  chan- 
cellor. But  the  case  actually  sustains,  instead  of  being  in 
conflict  with  Hearle  v.  Oreenbank.  In  that  case,  Sir  John 
Leach  admits  that  he  would  have  acted  according  to  the  inten- 
tion of  the  settlement,  but  the  intention  not  being  expressed, 
he  decides  the  case  upon  the  ground  that  the  husband  was 
not  wholly  excluded  by  the  terms  of  the  settlement.  And  he 
further  admits  that  a  husband  would  be  wholly  excluded  from 
curtesy,  by  a  provision  that  the  inheritance  shall  descend  to 
the  heirs  upon  the  death  of  the  wife.  It  is  therefore  an  au- 
thority sustaining  Hearle  v.  Oreenbank.  His  dictum  in  that 
case,  that  Hearle  v.  Oreenbank  and  Roberts  v.  Dixwell  could 
not  be  reconciled,  did  not,  as  will  be  thus  seen,  at  all  refer  to 
the  question  of  curtesy,  when  the  intent  to  exclude  it  was 
manifest,  but  only  to  the  general  principle,  that  a  husband 
would  have  curtesy  in  the  equitable  as  well  as  legal  inherit- 
ance of  the  wife,  even  though  the  rents  and  profits  during  her 
life  were  directed  to  be  paid  to  her.     The  case  of  Bennett  v. 
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Davis,  (2  P.  Wms.  316,)  has  never  been  doubted  as  authority, 
that  I  am  aware  of;  bat  on  the  contrary,  it  is  cited  with 
approbation  in  all  the  above  cases,  and  especially  by  Chancel- 
lor Kent  in  his  discussion  of  this  question,  which  the  counsel 
erroneously  cited  as  authority  the  other  way.  I  regard  this 
case  as  conclusive  upon  the  point.  This  is  the  statement  of 
the  case:  J.  S.  married  his  daughter  to  one  Bennett,  a 
tradesman  in  London,  who  was  an  extravagant  spendthrift, 
and  in  debt.  The  father  made  a  will,  and  devised  his  land  in 
fee  to  his  daughter  (the  wife  of  Bennett)  for  her  separate  and 
peculiar  use,  exclusive  of  her  husband,  to  hold  the  same  to 
her  and  to  her  heirs,  and  that  her  husband  should  not  be  ten- 
ant by  the  curtesy.  The  father  died,  the  husband  became 
bankrupt,  the  commissioners  of  bahkruptcy  claimed  to  take 
the  estate  from  the  wife  and  children,  to  pay  the  husband's 
debts  out  of  his  estate  of  curtesy  therein.  It  was  argued  in 
that  case,  as  in  this,  that  as  matter  of  law,  the  husband  had 
curtesy  in  his  wife's  estate,  notwithstanding  her  father's  in- 
tent; and  that  the  settlement  so  made  by  the  father  was  re- 
pugnant to  law.  The  court  thought  otherwise,  and  held  that 
there  was  no  difference  between  an  estate  created  by  the  ad 
of  the  party,  and  one  created  by  act  of  law,  and  that  the  in- 
tention of  the  testator  should  control. 

In  my  former  opinion,  I  placed  my  decision  substantially 
upon  the  ground  that  the  intent  of  a  remedial  statute,  in  rela- 
tion to  the  estates  of  married  women,  should  be  construed  in 
the  same  manner  as  the  intent  of  a  devise,  marriage  settlement, 
or  trust  estate,  created  for  the  same  purpose,  if  the  language 
was  either  identical,  or  the  same  in  substance ;  and  that  the 
manifest  intent  in  both,  should  be  the  criterion  to  determine. 
The  cases  above  cited,  it  will  be  seen,  fully  sustain  that  posi- 
tion. These  cases  could  be  multiplied  if  necessary ;  let  one 
other  suffice,  "Which  contains  the  substance  of  alL  In  Stanton 
v.  Hale,  (2  Buss,  dk  Mylne,  175,)  Lord  Chancellor  Brougham 
said :  "  It  was  clear  that  no  particular  form  of  words  was  ne- 
cessary, in  order  to  vest  property  in  a  married  woman,  to  her 
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separate  use ;  that  intention,  though  not  expressed  in  terms, 
might  still  be  inferred  from  the  nature  of  the  provisions  an- 
nexed to  the  gift ;  as  where,  for  example,  the  direction  was 
that  the  property  should  be  at  the  wife's  own  disposal,  or  that 
her  receipts  should  be  a  good  discharge,  circumstances  which 
raised  a  manifest  implication,  that  the  marital  right  was  meant 
to  be  excluded.97  Whether  we  look  at  the  uninterrupted  chain 
of  adjudications  by  the  courts,  upon  deeds,  settlements,  and 
agreements  for  that  purpose,  or  upon  the  like  language  in  a 
statute  creating  the  estate,  the  intent  is  the  controlling  feature 
that  is  to  determine  its  meaning.  Indeed  the  legislature,  as 
if  jealous  that  the  courts  might  depart  from  this  just  rule, 
that  intent  should  govern  construction,  have  incorporated  it 
as  a  permanent  provision  in  the  statute,  (1  B.  S.  748,)  as  fol- 
lows :  "  In  the  construction  of  every  instrument  creating  or 
conveying,  or  authorizing  the  creation  or  conveyance  of  an 
estate  or  interest  in  lands,  it  shall  be  the  duty  of  courts  of 
justice  to  carry  into  effect  the  intent  of  the  parties,  so  far  as 
such  intent  can  be  collected  from  the  whole  instrument,  and  is 
consistent  with  rules  of  law/'  If  then  such  or  equivalent 
words  are  used  in  a  statute  conferring  estates  upon  married 
women,  must  not  the  same  intent  be  held  to  follow  as  in  the 
language  of  an  agreement  ?  If  the  words  used  in  this  statute 
had  been  found  in  any  devise,  or  marriage  settlement,  that  has 
ever  been  before  a  court  of  equity  since  the  days  of  Hardwicke 
and  Eldon,  it  would  have  been  adjudged  sufficient  to  confer 
not  only  a  separate  estate,  for  the  sole  and  separate  use  of  the 
beneficiary,  but  also  one  that  would  exclude  curtesy.  Not 
only  are  there  negative  words  enough  contained  in  it,  to  ex- 
clude every  idea  of  there  being  the  rights  of  othere  covertly 
remaining  within  its  meaning,  but  there  is  also  the  positive 
power,  incident  to  all  absolute  estates,  the  "jus  disponmdi." 
"Property,"  says  Lord  Thurlow,  in  Fettiplace  v.  George, 
(1  Ves.jtm.  49,)  "  the  moment  it  can  be  enjoyed,  must  be  en- 
joyed with  all  its  incidents."  It  is  a  rule  of  common  law,  that 
the  power  of  alienation  is  an  inseparable  incident  to  the  right 
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of  property,  for  the  common  law  knows  no  such  anomaly  as  a 
right  of  property  without  the  absolute  and  universal  power  of 
disposal.  {Bell  on  Husband  and  Wife,  504.)  When  married 
women  are  allowed  to  enjoy  property  independently  of  their 
husbands,  the  privilege  necessarily  implies  a  "jus  disponendl" 
(McQueen  on  Husband  and  Wife,  294.) 

Still  another  argument  against  this  view  of  the  statute  has 
been  most  strenuously  insisted  on,  upta  the  argument ;  that 
is,  if  it  had  been  the  intent  of  the  legislature  to  have  changed 
or  abrogated  the  common  law,  or  to  have  cut  off  the  hus- 
band's curtesy,  they  would  have  so  declared  in  terms,  in  the 
statute  itself.     Such  an  argument  has  its  force,  and  is  to  be 
duly  weighed.    It  has  less  force,  however,  when  applied  to  a 
remedial  statute,  than  it  might  to  some  others.    But  this 
argument,  when  applied  to  this  statute,  proves  far  too  much ; 
for  in  the  very  argument  submitted,  the  learned  counsel  ad- 
mit that  it  has  abrogated  a  part  of  the  common  law  in  rela- 
tion to  this  same  estate,   to  wit:    that  the  incidents  of 
enjoyment  and  alienability,  during  the  life  of  the  wife  at  least, 
are  entirely  cut  off,  and  yet  did  not  say  so  in  terms.   "But  the 
courts  have  already  gone  far  beyond  this  concession  of  the 
counsel,  and  we  are  not  at  liberty  to  overrule  it     In  Blood  v. 
Humphrey,  (17  Barb.  662,)  the  general  term  of  the  6th 
district  have  held  that  those  statutes  of  1848  and  1849,  have 
not  only  repealed  so  much  of  the  revised  statutes  as  require 
a  married  woman  in  making  an  acknowledgment  of  a  deed  to 
be  examined  separately,  if  the  deed  relates  to  estates  acquired 
since  that  law,  but  they  also  held  that  they  have  abrogated 
much  of  the  prior  common  law  in  regard  to  their  right** 
Mason,  J.  says:  "The  legislature  intended  to  remove  the 
entire  disability,  which  both  the  common  law  and  the  statute 
had  thrown  around  married  women,  not  only  as  regards  their 
right  to  take  and  hold,  free  and  independent  of  their  hus- 
bands, but  also  to  remove  the  obstacles  which  the  law  had 
interposed  against  their  conveying  both  by  grant  and  devise, 
and  to  place  them,  so  far  as  the  lands  which  they  hold  in 
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their  own  right  are  concerned,  on  the  same  basis  precisely  ae% 
unmarried  females"    This,  it  seems  to  me,  is  a  full  answer 
to  this  last  position  of  the  plaintiff's  counsel,  and  it  also  ap- 
pears to  me  to  contain  a  pretty  satisfactory  answer  to  the  whole 
argument 

If,  then,  the  position  is  sound  that  the  intent  of  a  remedial 
statute  for  a  given  purpose,  and  the  intent  of  a  devise  or 
agreement  to  effect  the  same  purpose  are  alike  controlling  in 
giving  them  construction,  and  if  identical  or  equivalent  lan- 
guage is  to  beheld  to  mean  the  same  thing  in  each,  then  these 
statutes  which  assimilate  these  two  estates  of  equity  and  of 
law,  and  establish  thereupon  one  uniform  and  equal  basis, 
exempt  from  the  technical  embarrassments  which  have  so  long 
been  tolerated  from  veneration  of  ancient  forms  and  prece- 
dents, should  receive  from  the  court  such  construction  as  shall 
give  full  effect  and  operation  to  their  provisions,  and  so  that 
their  design  and  object  be  not  evaded,  and  when  superadded 
to  this,  the  statutes  are  found  to  establish  benevolent  provis- 
ions, such  as  are  consistent  with  the  demands  of  an  enlight- 
ened and  progressive  age,  in  harmony  with  the  long  continued 
efforts  of  the  courts  to  mitigate  in  some  degree  the  inequali- 
ties and  injustice  of  the  common  law  in  relation  to  mar- 
ried women  and  their  immediate  heirs,  and  to  prevent  the 
squandering  of.  their  estates  by  improvident  husbands,  it 
should  be  the  willing  duty  of  the  courts  to  sustain  and 
give  efficiency  to  their  just  and  equitable  provisions.  They 
should  enter  upon  the  duty  of  its  construction,  with  the 
same  remedial  spirit  in  which  the  legislature  entered  upon 
their  duty  of  enacting  the  law,  by  discarding  all  the  unnat- 
ural maxims  and  precedents  and  clogs  to  progress.  Thus 
sustaining  its  letter  and  intent,  it  will  become  a  kind  of  mag- 
na charta,  in  the  restoration  of  natural  rights,  too  long  and 
too  unreasonably  withheld. 

Having  come  to  the  conclusions  above  expressed,  after  a 
careful  consideration  of  the  arguments  presented,  and  the 
authorities  to  which  I  have  had  access,  I  have  been  unable 
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■  to  change  the  conclusions  at  which  I  before  arrived.  I  can- 
not hold  that  a  remedial  statute,  whose  letter  and  title  de- 
clare its  design  to  be,  protection  of  the  estates  of  married 
women,  shall  by  construction,  not  warranted  by  its  language, 
be  made  to  protect  their  husbands,  and  to  give  to  the  latter 
an  estate  which  all  elementary  writers  declare  that  they  have 
neither  a  natural,  nor  a  moral  right  to  hold. 
The  order  of  the  special  term  should  be  affirmed. 

Boseeraks,  J.,  dissented. 

Order  affirmed. 

[Sabatoga  Special  Tbbk,  January  19,  1868.  Potter,  Justice ;  and  Sckb- 
bbotady  Gbbbbal  Term,  January  4,  1859.  C.  L.  AUen,  James,  Rosekram 
and  Potter,  Justices.] 


De  Witt  0.  Hay  vs.  Eobert  Hall. 

A  complaint  alleged  that  the  defendant,  being  desirous  of  purchasing  flour,  for 
shipment  abroad,  but  not  being  able  to  make  such  purchases  in  his  own 
name,  he  applied  to  0.  for  leave  to  make  purchases  in  C.'s  name ;  and  that 
it  was  agreed  between  them  that  the  defendant  might  make  such  purchases 
in  the  name  and  upon  the  responsibility  of  C,  and  that  he  should  pay  to  C. 
the  amount  thereof,  so  as  to  save  0.  harmless  by  reason  of  such  purchases. 
That  the  defendant  accordingly  bought,  in  C.'s  name,  flour  to  the  amount  of 
(86,989.20 ;  all  of  which  the  defendant  received  and  shipped  in  his  own 
name,  and  had  the  benefit  of,  and  for  which  he  promised  to  pay  C.  That 
$3600  remained  unpaid  to  G.  That  C.  had  assigned  his  claim  to  H.,  who 
had  assigned  the  same  to  the  plaintiff.  Held,  on  demurrer,  that  the  action 
was  not  upon  an  agreement  to  save  C.  harmless  ;  but  that  the  legal  effect  of 
the  arrangement  was  that  C.  bought  the  flour,  by  the  defendant  as  his  agent, 
and  let  the  defendant  have  the  same,  who  paid  C.  for  it,  with  the  exception 
of  $8500. 

Held  also,  that  it  was  not  necessary  for  the  plaintiff  to  allege  that  G.  had  paid 
for  the  flour,  or  had  sustained  any  other  damage  than  the  non-payment  of 
the  $8600  by  the  defendant.    Demurrer  overruled. 
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APPEAL  from  an  order  entered  at  a  special  term,  overruling 
a  demurrer  to  the  complaint.  The  complaint  alleged 
that  at  the  city  of  New  York,  in  or  about  the  month  of  No- 
vember, 1856,  the  defendant  being  desirous  of  purchasing  flour 
for  shipment  abroad,  but  not  being  able  to  make  such  purchases 
in  his  own  name,  applied  to  one  Angus  Cameron  for  leave  to 
make  purchases  in  his,  Cameron's,  name,  and  it  was  thereupon 
agreed  by  and  between  6aid  Cameron  and  the  defendant,  that 
the  defendant  might  make  such  purchases  in  the  name  and 
upon  the  responsibility  of  said  Cameron,  and  that  he  should 
pay  to  said  Cameron  the  amount  thereof  so  as  to  save  the  said 
Cameron  harmless  by  reason  of  such  purchases.  That  in  pur- 
suance of  such  arrangement  the  defendant,  between  the  15th 
November,  1856,  and  the  14th  January,  1857,  bought  in  said 
Cameron's  name  and  upon  his  said  Cameron's  responsibility, 
flour  to  the  amount  of  $86,939.20,  all  of  which  the  defendant 
received  and  shipped  in  his  own  name  and  had  himself  the 
benefit  of,  and  for  which  the  defendant  promised  to  pay  said 
Cameron ;  that  the  defendant  made  payments  to  said  Came- 
ron, on  account  of  said  flour,  to  a  large  amount,  but  left  un- 
paid to  said  Cameron,  on  the  first  day  of  May,  1857,  a  balance 
of  over  $3500.  The  plaintiff  further  alleged,  that  on  the  1st 
day  of  May,  1857,  the  said  Angus  Cameron  duly  assigned, 
transferred  and  set  over  the  said  claim  against  the  defendant 
to  one  Frank  Hay,  who  afterwards,  and  before  the  commence- 
ment of  this  action,  duly  assigned  the  same  to  the  plaintiff, 
who  is  now  the  lawful  owner  and  holder  thereof.  That  the 
said  claim  had  not  been  paid,  or  any  part  thereof,  although 
the  defendant  had  often  been  requested  to  pay  the  same,  but 
had  hitherto  wholly  neglected  and  refused  to  pay  the  said  bal- 
ance, and  the  same  remains  wholly  due  and  unpaid  to  the 
plaintiff.  The  plaintiff  claims  judgment  against  the  defendant 
for  the  sum  of  $3500,  and  interest  thereon  from  the  1st  day 
of  May,  1857,  besides  costs. 

The  defendant,  by  his  demurrer,  alleged   the  following 
grounds  of  objection  to  the  complaint :  1.  That  the  complaint 
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did  not  state  facta  sufficient  to  constitute  a  cause  of  action. 

2.  That  it  did  not  allege  that  Cameron  had  paid  for  the  flour 
alleged  to  have  been  purchased  in  his  name  by  the  defendant. 

3.  That  it  did  not  allege  any  damage  to  Cameron  by  reason 
of  the  defendant's  acts  or  omissions.  4.  That  it  did  not  allege 
that  said  flour  had  not  been  paid  for  to  the  persons  from  whom 
it  was  purchased.  5.  That  the  complaint  did  not  allege  notice 
to  the  defendant  of  the  assignment  from  Cameron  to  Hay. 
6.  That  it  did  not  allege  non-payment  of  the  claim  by  the  de- 
fendant to  Cameron.  7.  That  it  did  not  allege  notice  of  the 
assignment  from  Frank  Hay  to  De  Witt  C.  Hay.  8.  That  it 
did  not  allege  non-payment  to  Frank  Hay.  9.  That  it  did 
not  allege  any  damage  sustained  by  Cameron  in  consequence 
of  the  alleged  breach  thereof  before  the  assignment  to  Hay. 
10.  Because  no  action  can  be  sustained  by  an  assignee  upon  an 
agreement  to  save  harmless,  unless  damage  has  actually  accrued 
from  the  breach  thereof  to  the  assignor  thereof,  before  the 
assignment.  11.  Because  any  claim  which  Cameron  had 
against  the  defendant  was  not  assignable. 

The  demurrer  was  argued  at  a  special  term,  before  Justice 
Clerke,  who  assigned  the  following  reasons  for  his  judgment 

"  It  is  a  mistake  to  term  the  agreement  set  forth  in  the 
complaint  an  agreement  to  save  harmless.  The  complaint 
shows,  although  with  unnecessary  particularity,  and  wfch 
superfluous  allegations,  that  the  defendant,  with  Cameron's 
permission,  purchased  flour  in  Cameron's  name  and  on  Came- 
ron's responsibility.  On  this  purchase  Cameron,  therefore, 
became  the  owner  of  the  flour ;  consenting  to  let  the  defendant 
receive  it  and  enjoy  the  benefit  of  it — the  complaint  expressly 
stating  that  the  latter  expressly  promised  to  pay  Cameron  for 
it — which,  it  alleges,  he  has  failed  to  do.  It  was  not  therefore 
necessary  to  allege  actual  payment  by  Cameron  to  the  persons 
from  whom  the  flour  was  purchased  in  his  name,  or  to  make 
any  of  the  other  allegations  insisted  on  by  the  demurrer. 

Demurrer  overruled,  with  costs :  with  liberty  to  the  defend- 
ant to  answer  within  ten  days,  on  payment  of  costs." 
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The  defendants  appealed  from  this  order  to  the  general  term. 
S.  P.  Nash,  for  the  plaintiff. 
Ph.  S.  Cooke,  for  the  defendant. 

By  the  Court,  Sutherland,  J.    Contrary  to  my  first  im- 
pression, I  think  the  judgment  rendered  at  the  special  term, 
overruling  the  defendant's  demurrer  in  this  case,  was  correct 
and  should  be  affirmed.    The  counsel  for  the  defendant  is 
mistaken  in  supposing  that  the  action  is  on  an  agreement  to 
save  harmless.    It  is  true,  the  complaint  alleges  that  the  de- 
fendant agreed  to  pay  to  Cameron,  (the  assignor  of  Frank  Hay, 
the  immediate  assignor  of  the  plaintiff,)  the  amount  he  would 
be  liable  to  pay  for  the  flour  (from  its  purchase  in  his  name 
and  with  his  consent,  and  on  his  responsibility)  to  save  Cam- 
eron harmless ;  but  this  is  a  mere  allegation  of  the  olyect  or 
purpose  of  the  agreement,  probably  unnecessarily  made,  and 
not  of  the  legal  effect  of  the  agreement  as  stated  in  the  com- 
plaint, viewed  in  its  relation  to  the  other  facts  stated  in  the 
complaint.    The  complaint  alleges  that  the  defendant  being 
desirous  of  purchasing  flour  for  shipment  abroad,  but  not  be- 
ing able  to  make  such  purchases  in  his  own  name,  applied  to 
Cameron  for  leave  to  make  purchases  in  his,  Cameron's,  name ; 
and  that  it  was  agreed  by  and  between  Cameron  and  the  de- 
fendant, that  the  defendant  might  make  such  purchases  in  the 
name  and  upon  the  responsibility  of  the  said  Cameron;  and 
that  he  should  pay  to  Cameron  the  amount  thereof,  so  as  to 
save  the  said  Cameron  harmless  by  reason  of  such  purchases. 
That  in  pursuance  of  such  arrangement  the  defendant,  in  No- 
vember, 1856,  and  January,  1857,  bought  in  said  Cameron's 
name  flour  to  the  amount  of  $86,939.20,  all  of  which  the  de- 
fendant received  and  shipped  in  his  own  name,  and  had  the 
benefit  of,  and  for  which  he  promised  to  pay  Cameron ;  that  the 
defendant  had  made  payments  to  Cameron  for  a  large  amount, 
but  left  unpaid  on  the  1st  day  of  May,  1857,  $3500. 
Now  the  legal  effect  of  all  this  is,  that  Cameron  bought  the 


382  OASES  IN  THE  SUPREME  COURT. 

Adams  v.  Bisseli. 

flour  by  the  defendant  as  his  agent,  and  let  the  defendant  have 
the  flour,  who  paid  Cameron  for  it,  with  the  exception  of 
$3500 ;  and  the  complaint  alleges  that  Cameron's  claim  for 
that  balance  had  been  assigned  by  Cameron  to  Frank  Hay, 
and  by  the  latter  to  the  plaintiff.  The  defendant  is  not  liable 
to  the  party  or  parties  of  whom  the  floor  was  bought,  and  it 
is  of  no  consequence  to  him  whether  Cameron  has  or  has  not 
paid  for  the  flour.  Supposing  Cameron  had  not  paid  for  the 
flour,  that  is  no  reason  why  the  defendant  should  not  do  as  be 
agreed,  and  pay  Cameron,  as  the  defendant  had  the  flour. 

It  was  not  necessary  for  the  plaintiff  to  allege  that  Cameron 
had  paid  for  the  flour,  or  had  sustained  any  other  damage  than 
the  non-payment  of  the  $3500  by  the  defendant  Nor  is  it 
necessary,  in  my  opinion,  in  aid  of  the  plaintiff's  complaint, 
to  invoke  the  principle  of  the  cases  of  Thomas  v.  Allen, 
(1  Hill,  145,)  and  Churchill  v.  Hunt,  (3  Denio,  323.) 

If  the  defendant  has  paid  either  the  original  sellers  and 
holders  of  the  flour,  or  Cameron,  before  or  since  the  assign- 
ment without  notice,  that  is  matter  of  defense. 

The  judgment  given  at  the  special  term  must  be  affirmed, 
with  costs. 

[New  York  General  Term,  September  20, 1858.  Davies,  Hbgdxxm  and 
Sutherland,  Justices.] 


Adams  and  others  vs.  Bissell  &  Noble. 

Consignees  of  goods  and  holders  of  the  bUl  of  lading,  who  hare  made  ad- 
vances  upon  it,  have  an  interest  or  property  in  the  goods,  which  will  entitle 
them  to  bring  an  action  against  the  carrier,  for  the  loss,  waste  or  wrongful 
conversion  thereof. 

Such  a  cause  of  action  may  be  joined  with  a  claim  to  recover  back  a  wm 
overpaid  by  the  plaintiffs  to  the  defendants,  on  account  of  the  freight  of  the 
goods. 


NEW  YOBK— SEPTEMBER,  1868.  383 


Adama  v.  BisselL 


APPEAL  by  the  defendants,  from  an  order  made  at  a  spe- 
cial term. 

Edwards  &  Man,  for  the  plaintiffs. 

William  Fullerton,  for  the  defendants. 

By  the  Court,  Suthekland,  J.  This  is  an  appeal  from  an 
order  made  at  special  term,  overruling  the  defendants'  demur- 
rer to  the  plaintiffs'  complaint. 

The  complaint  purports  to  state  two  causes  of  action  sepa- 
rately. After  alleging  that  the  defendants,  in  November, 
1855,  were  copartners,  doing  business  as  common  carriers  on 
the  Erie  canal  and  Hudson  river,  under  the  firm  name  of  John 
Bissell  &  Co.,  the  complaint  substantially  alleges  as  the  first 
cause  of  action,  that  the  defendants  received  from  one  F.  W. 
Patterson,  at  Buffalo,  three  thousand  bushels  of  wheat,  to  be 
conveyed  by  them  to  the  city  of  New  York,  for  account  of 
one  H.  B.  Smith,  to  the  care  of  the  plaintiffs,  under  the  firm 
name  of  Adams  &  Buckinghams,  and  that  the  defendants  on 
receiving  the  wheat,  made  and  delivered  a  bill  of  lading  there- 
for to  Patterson,  whereby  they  certified  and  acknowledged 
that  they  had  received  that  quantity  of  wheat  to  be  delivered 
in  the  city  of  New  York,  for  account  of  the  said  H.  B.  Smith, 
to  the  care  of  the  plaintiffs ;  that  the  plaintiffs  were  commis- 
sion merchants  doing  business  in  the  city  of  New  York,  and 
that  the  wheat  was  consigned  to  them  for  sale ;  that  about 
the  first  day  of  December,  1855,  the  plaintiffs  as  such  con- 
signees were  the  owners  and  holders  of  the  bill  of  lading,  and 
at  or  about  that  time  made  large  advances  on  the  wheat ; 
that  the  canal  boat  upon  which  the  wheat  was  shipped  arrived 
in  the  city  of  New  York  on  or  about  the  20th  of  May,  1856, 
and  so  much  of  the  wheat  as  she  then  had  on  board  was  dis- 
charged ;  that  the  wheat  proved  to  be  deficient  in  quantity  to 
the  extent  of  over  three  hundred  and  forty  bushels,  and  that 
the  plaintiffs  are  informed  and  believe  that  the  defendants, 
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their  agents  or  servants,  lost,  wasted  or  wrongfully  converted 
to  their  own  use  the  three  hundred  and  forty  bushels  and  over 
of  the  wheat ;  that  the  defendants  have  never  paid  or  accounted 
for  the  340  bushels  of  wheat,  although  often  requested  so  to 
do ;  that  at  the  time  of  the  loss,  wasting  or  conversion  of  the 
wheat,  the  plaintiffs  were  the  owners  of  the  same  and  entitled 
to  the  possession  of  the  same,  and  have  ever  since  been  enti- 
tled to  the  value  of  the  same,  and  that  the  value  was  $680. 

The  complaint  alleges  as  the  second  cause  of  action,  that 
when  the  canal  boat  arrived  at  New  York,  the  plaintiffs,  not 
knowing  the  extent  of  the  deficiency  in  quantity  of  the  wheat, 
paid  the  freight  and  charges  upon  the  whole  3000  bushels, 
to  the  defendants,  thereby  overpaying  them  to  the  amount 
of  8170. 

The  plaintiffs  claim  to  recover  the  value  of  the  340  bushels 
of  wheat,  and  damages  for  the  conversion  of  the  same,  and 
the  amount  of  the  over-payment  on  account  of  freight,  with 
interest  on  the  same. 

The  defendants  formally  state  three  causes  of  demurrer  to 
this  complaint ;  but  they  appear  to  amount  only  to  these  two : 
First,  that  the  facts  stated  as  constituting  the  first  supposed 
cause  of  action,  do  not  constitute  one ;  Second,  that  a  cause 
of  action  for  a  tort  is  improperly  joined  with  a  cause  of  action 
arising  on  contract 

The  demurrer  appears  to  concede  that  sufficient  fads  are 
stated  to  constitute  the  second  cause  of  action.  The  demur- 
rer, on  the  ground  of  insufficiency,  appears  to  be  taken  only 
to  the  first  cause  of  action. 

It  is  probable  the  plaintiffs  could  not  have  maintained  an 
action  on  the  bill  of  lading  as  a  contract,  for  the  non-delivery 
of  the  340  bushels  of  wheat ;  for  the  contract  was  not  made 
with  them ;  and  the  mere  possession  of  the  bill  of  lading  as 
consignees,  would  not  have  enabled  them  to  bring  an  action 
on  it  as  assignees.  And  this  is  not  the  theory  of  the  plaintiffe' 
complaint  The  shipment  of  the  wheat,  the  execution  and 
delivery  of  the  bill  of  lading,  and  the  advance  made  by  the 
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plaintiffe  on  it  as  consignees,  are  alleged,  to  show  that  the 
plaintiffe  were  the  owners  of  the  340  bushels  of  wheat  when 
it  was  lost,  wasted  or  wrongfully  converted  to  their  own  use 
by  the  defendants.  The  first  cause  of  action  is  for  a  tort,  a 
wrongful  conversion,  and  the  facts  as  to  the  shipment  of  the 
wheat  to  the  plaintiffe,  their  possession  of  the  bill  of  lading, 
and  their  advance  on  it  are  alleged  to  show  that  the  plaintiffe 
had  such  a  vested  interest  in  the  wheat  at  the  time  of  the 
wrongful  conversion,  that  as  owners  they  were  entitled  to 
faring  the  action  for  the  wrongful  conversion,  and  recover  the 
value  of  the  340  bushels  of  wheat,  with  damages,  &c. 

The  charge  of  the  wrongful  act,  the  loss,  waste,  &c.,  is  cer- 
tainly very  indefinitely  made,  but  that  is  not  reached  by  the 
defendants'  demurrer.  It  would  have  been  better  for  the 
plaintiffs  to  have  stated  the  amount  advanced  by  them  as  con- 
signees ;  but  indefinite  as  the  complaint  is  in  this  and  in  some 
other  respects,  I  think  the  facts  alleged  are  sufficient  to  show 
that  the  plaintiffe  as  consignees  and  holders  of  the  bill  of 
lading,  who  had  made  large  advances  on  it,  had  an  interest  or 
property  in  the  wheat  at  the  time  of  its  loss,  waste  or  wrong- 
ful conversion,  that  gave  them  a  right  to  bring  the  action. 
The  authorities  appear  to  be  quite  clear  and  conclusive. 
{Smith  v.  James,  7  Coiven,  328.  Holbrook  and  others  v. 
Wright,  24  Wend.  168.) 

When  there  is  an  agreement  between  the  consignor  and 
consignee  that  the  consignee  shall  make  advances  on  the  credit 
of  the  goods  consigned,  and  dispose  of  them  on  commission 
for  his  reimbursement,  the  consignee  acquires  a  vested  interest 
in  the  goods.  It  would  appear  that  such  an  agreement  might 
be  inferred,  between  the  consignor  and  consignee,  from  the 
facts  stated  in  the  complaint  in  this  case.  (Orosvenor  v. 
Philips,  2  Hill,  147.)  I  think,  therefore,  the  firet  ground  of 
demurrer — that  of  insufficiency — was  not  well  taken. 

The  second  ground  of  demurrer — that  there  is  a  misjoinder 
of  actions — presents  more  difficulties.  It  must  be  admitted 
that  the  first  cause  of  action  is  for  a  tort,  and  that  the  second 
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on  an  implied  assumpsit,  to  pay  back  money  paid  by  the  plain- 
tiffs, under  a  mistake  of  facts.  But  the  counsel  for  the  plain- 
tiffs insists  that  both  causes  of  action  arise  out  of  the  same 
subject  of  action,  namely,  the  transportation  of  the  wheat  from 
Buffalo  to  New  York,  or  arise  out  of  transactions  connected 
with  that  subject  of  the  actions,  and  are  therefore  joined  under 
the  1st  subdivision  of  §  167  of  the  code. 

Cases  throw  but  little  light  on  the  unmeaning  generality 
of  the  1st  subdivision  of  this  section  of  the  code,  which  is  that 
the  plaintiff  may  unite  several  causes  of  action  legal  or  equi- 
table, or  both,  where  they  all  arise  out  of  "the  same  transac- 
tion, or  transactions  connected  with  the  same  subject  of  the 
action/'  Now  I  do  not  think  the  transportation  of  the  wheat 
to  New  York,  is  the  subject  of  the  plaintiffs'  action.  The 
plaintiffs  have  two  causes  of  action ;  the  subject  of  the  first 
would  appear  to  be  the  loss,  waste  or  wrongful  conversion  of 
the  340  bushels  of  wheat  by  the  defendants,  their  wrongful 
neglect  or  act  by  which  the  plaintiffs  lost  their  property;  the 
subject  of  the  second  cause  of  action  would  appear  to  be  the 
$170  of  the  plaintiffs'  money  which  the  plaintiffs  overpaid  the 
defendants  on  account  of  freight,  and  which  the  defendants 
ought  to  have  paid  back  to  the  plaintiffs.  But  have  both 
these  causes  of  action  or  subjects  of  action,  arisen  out  of  the 
same  transaction ;  or  are  they  both  connected  with  the  same 
transaction,  within  the  meaning  of  this  provision  of  the  code  ? 
I  do  not  want  to  nullify  the  code,  and  I  have  no  right  to  nul- 
lify it ;  and  this  provision  has,  or  was  intended  to  have  some 
meaning.  Why  then  should  I  not  say  that  the  transaction 
in  this  case,  out  of  which  has  arisen  the  plaintiffs*  two  causes 
of  action  and  subjects  of  action,  commenced  with  the  ship- 
ment of  the  wheat  at  Buffalo,  and  has  not  ended  yet,  even  by 
the  commencement  of  this  action ;  the  plaintiffs'  two  causes 
of  action  being  links  of  the  chain  of  facts  constituting  the 
transaction,  and  thus  arising  out  of  or  connected  with  the 
same  transaction.  By  the  "subject  of  action,"  in  this  section 
of  the  code,  must  be  intended  not  the  subjects  of  the  different 
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courts  or  of  the  several  causes  of  action,  but  of  the  action  as 
a  unit  To  say  that  by  the  "  subject  of  action9*  is  meant  the 
several  causes  of  action,  nullifies  this  provision  6f  the  code. 
To  give  force  and  effect  to  it,  it  appears  to  me  you  must  say 
that  it  means  that  the  plaintiff  can  unite  several  causes  of  ac- 
tion against  the  same  party,  arising  out  of  the  same  transac- 
tion, and  nothing  more ;  and  you  must  treat  the  concluding 
words,  "  or  transactions  connected  with  the  subject  of  the 
action/'  as  useless  or  unmeaning  surplusage. 

Upon  the  whole  I  have  come  to  the  conclusion  that  the 
plaintiffs  had  a  right  to  unite  the  two  causes  of  action  in  this 
complaint ;  but  I  have  done  so  knowing  that  no  reasoning  on 
this  point  can  have  much  logical  precision  or  lead  to  a  satis- 
factory result. 

The  judgment  of  the  special  term,  overruling  the  demurrer, 
should  be  affirmed  with  costs. 

[New  Tobk  Gkbbbal  Tbbh,  September  20, 1858.  Domes,  Eogeboom  and 
Sutherland,  Justices.] 


Black  vs.  W.  M.  Foster  and  D.  C.  Fosteb. 

Where  testimony  is  offered  which  is  relevant  as  to  one  of  two  defendants  bat 
is  Irrelevant  as  to  the  other,  it  must  be  objected  to  by  the  latter  on  that 
ground.  If  an  exception  is  taken  by  both  defendants,  it  is  not  erroneous  to 
overrule  it. 

Where,  in  an  action  to  recover  the  possession  of  personal  property!  the  defend- 
ants appear  and  answer,  and  claim  a  redelivery  of  the  property  to  them, 
and  give  an  undertaking  under  the  211th  section  of  the  code,  in  which  it  is 
stated  that  they  require  a  return  to  them  of  the  property  taken,  such  under- 
taking is  competent  testimony  to  go  to  the  jury  to  disprove  an  allegation  in 
their  answer  that  they  do  not  detain  the  property  described  in  the  complaint. 

It  is  for  the  jury  to  say  how  much  weight  such  an  undertaking  is  entitled  to, 
and  how  far  it  goes  to  establish  the  point  that  the  defendants  claim  to  detain 
the  plaintiff's  property. 

THE  plaintiff  sold  to  thev  defendant  William  M.  Foster,  in 
August,  1854,  a  quantity  of  lumber,  on  the  terms  cash  for 
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freight  and  his  note  for  four  months  for  the  amount  of  the  bill 
of  lumber.  The  lumber  was  placed  on  a  wharf  in  the  city  of 
New  York  and  measured,  and  the  bill  presented  at  the  de- 
fendant W.  M.  Foster's  office,  and  the  terms  of  sale  not  being 
complied  with,  the  property  was  demanded  of  him  and  he  re- 
fused to  deliver  it,  stating  that  he  had  made  an  assignment 
and  had  put  every  dollar  in  it  To  a  threat  to  take  the  prop- 
erty away,  he  replied  that  it  could  not  be  taken  away,  as  it 
was  put  into  his  assignment  This  was  on  the  28th  of  August 
The  assignment  was  dated  and  executed  on  the  11th  of  Sept 
1854,  and  was  made  by  Wm.  M.  Foster  to  the  other  defendant 
and  another  person,  and  was  signed  by  both  defendants,  and 
its  execution  acknowledged  on  the  same  day.  The  property 
was  taken  by  the  sheriff,  and  the  defendants  claimed  a  re-deliv- 
ery to  them,  and  caused  an  undertaking  to  be  executed  ac- 
cording to  the  code,  which  stated  that  they  required  a  return 
to  them  of  the  property  taken.  This  undertaking  was  executed 
and  acknowledged  about  the  time  the  defendants'  answer  was 
put  in. 

The  jury  found  a  verdict  for  the  plaintiff,  and  a  judgment 
was  thereupon  entered;  from  which  judgment  an  appeal 
was  taken. 

D.  D.  Lord,  for  the  plaintiff 

M.  Cornwall,  for  the  defendants. 

By  the  Court,  Davhcs,  P.  J.  Several  exceptions  were  taken 
to  the  rulings  of  the  justice  at  the  circuit,  and  those  ruling^ 
if  erroneous,  will  entitle  the  defendants  to  a  new  trial. 

The  first  exception  taken  is  to  the  admission  of  the  declara- 
tion of  Wm.  M.  Foster,  when  called  upon  to  comply  with  the 
terms  of  the  sale.  This  testimony  was  objected  to  by  the  de- 
fendants, and  not  by  the  defendant  H.  C.  Foster  as  irrelevant 
as  to  him  It  was  clearly  competent  as  to  Wm.  M.  Foster, 
and  if  the  defendant  D.  G.  Foster  wished  to  object  to  it  as 
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incompetent  as  to  him,  he  should  have  so  stated  the  ground 
of  his  objection.  It  was  not  incompetent,  irrelevant  or  im- 
proper as  to  the  defendant  Wm.  M.  Foster,  and  was  therefore 
properly  admitted. 

The  next  exception  was  to  the  admission  of  the  assignment 
executed  by  both  defendants.  We  are  unable  to  see  any  error 
in  this.  It  was  the  act  of  both,  and  contained  their  joint  decla- 
ration, and  was  competent  testimony  as  to  both. 

The  next  exception  was  to  the  admission  of  the  undertaking 
put  in  in  this  cause,  on  the  return  of  the  property  to  the  de- 
fendants. This  undertaking  was  given  in  the  cause,  as 
an  act  or  proceeding  therein,  under  section  211  of  the  code, 
which  provides  that  at  any  time  before  delivery  of  the  prop- 
erty to  the  plaintiff,  the  defendant  may  require  a  return 
thereof  upon  giving  the  undertaking  prescribed,  and  on  such 
undertaking  being  given  he  is  entitled  to  a  return.  Both  of 
the  defendants  in  this  cause  appeared  and  answered,  and  by 
giving  this  undertaking  both  claimed  a  return  of  the  property. 
It  was  an  act  or  proceeding  in  the  cause  by  both  defendants, 
and  as  such  was  competent  testimony  to  go  to  the  jury,  to  dis- 
prove the  allegation  of  their  answer,  that  they  did  not  detain 
the  property  described  in  the  complaint.  It  was  for  the  jury 
to  say  how  much  weight  it  was  entitled  to,  and  how  far  it  went 
to  establish  the  point  that  both  defendants  claimed  to  detain 
the  plaintiff 's  property.  We  think  the  justice  properly  refused 
to  dismiss  the  complaint  as  to  the  defendant  D.  C.  Foster. 
There  was  certainly  some  evidence  to  show  that  he  claimed 
with  the  other  defendant  to  retain  the  plaintiff's  property,  and 
the  jury  by  their  verdict  have  found  that  he  did  so  detain  it 
We  think  there  was  evidence  to  sustain  such  finding,  and  that 
we  ought  not  to  disturb  their  verdict.  We  see  no  error  in  the 
charge  of  the  justice,  or  in  the  refusal  to  charge  as  requested. 
The  judgment  appealed  from  must  therefore  be  affirmed,  with 
costs. 

[Nbw  York  General  Term,  September  ft)  1858.    Danes,  Sutherland  and 
Hogeboom,  Justicee.] 
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B.,  the  agent  of  a  corporation,  drew  a  draft  upon  the  company  at  New  York, 
in  favor  of  M.  for  the  amount  of  a  protested  draft  previously  drawn  by  such 
agent,  in  M.'s  favor  and  then  held  by  him.  Both  the  drawer  and  the  drawee 
were  insolvent  at  the  time  the  draft  was  drawn,  and  were  known  to  M.  to 
be  so.  In  drawing  the  draft,  B.  acted  only  as  the  agent  of  the  company, 
had  no  funds  in  the  hands  of  the  drawees,  and  had  no  reason  to  believe  thai 
he  had  any.  M.  sent  the  draft  to  the  defendants,  a  banking  house  at  New 
Tork,  for  collection.  It  was  duly  presented  for  acceptance,  and  was  ac- 
cepted, but  was  not  presented  and'  protested  for  non-payment.  Hdd  that 
the  defendants  were  not  bound  ^o  present  the  draft  and  demand  payment, 
and  were  not  liable  to  M.  for  their  neglect  to  do  so. 

Where  the  drawer  of  a  bill  has  no  funds  in  the  hands  of  the  drawee,  applicable 
to  the  payment  of  the  bill,  a  presentment  of  the  bill  for  payment,  and  pro- 
test and  notice,  are  not  necessary  to  charge  the  drawer. 

APPEAL  from  a  judgment  entered  at  a  special  term,  after 
a  trial  at  the  circuit.     Mobley,  the  plaintiff  in  this  cause, 
holding  a  protested  draft  of  the  Mississippi  Mining  and  Man- 
ufacturing Company,  drawn  at  Mineral  Point,  Wisconsin,  by 
the  agent  there  of  the  company,  upon  the  company  in  the  city 
of  New  York,  for  about  the  sum  of  $1300,  made  an  arrange- 
ment with  the  agent  in  Wisconsin,  by  which  the  agent  was  to 
draw  another  draft  on  the  company  in  New  York  for  the  same 
amount.    This  was  done  under  the  expectation  that  the  new 
draft  would  be  paid,  as  it  was  supposed  that  the  company  was 
coming  up.    Accordingly,  Bellows,  the  agent  of  the  company, 
on  the  21st  June,  1834,  drew  a  draft  for  the  amount  of  the 
protested  draft,  '($1359.74,)  upon  the  company  in  New  York, 
at  thirty  days  after  date,  to  the  order  of  the  plaintiff.    Tie 
draft  was  sent  to  the  defendants,  a  banking  house  in  the  city 
of  New  York,  for  oollection,  and  was  duly  presented  for  accept- 
ance and  was  accepted,  but  was  not  presented  and  protested 
for  non-payment,  whereby  the  plaintiff  alleged  that  the  drawee 
was  discharged,  and  he  claimed  to  recover  from  the  defendant* 
the  amount  of  the  draft  by  reason  of  the  negligence.    The 
testimony  warranted  the  assumption  that  both  drawer  and 
drawee  were  insolvent  at  the  time  the  draft  was  drawn,  and 
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known  to  be  so  to  the  plaintiff.  That  the  drawee  in  drawing 
the  draft  acted  only  as  the  agent  of  the  company,  and  that  he 
had  no  funds  in  the  hands  of  the  drawees  to  pay  the  draft,  and 
had  no  expectation  or  belief  that  he  had  such  funds. 

On  the  trial  the  defendants,  upon  the  evidence  adduced, 
moved  to  dismiss  the  complaint,  which  motion  was  granted 
by  the  judge  at  the  circuit ;  to  whose  decision  the  plaintiff 
excepted. 

J.  8.  L.  Cummins,  for  the  plaintiff. 

J.  K  Bwritt,  for  the  defendants* 

By  the  Court,  Davies,  P.  J.  It  is  difficult  to  perceive  upon 
what  ground  the  plaintiff  can  recover  in  this  case.  This  draft 
was  given  as  a  convenient  method  to  obtain  payment  of  an 
existing  debt  of  this  corporation.  The  plaintiff  parted  with 
nothing  on  the  faith  of  it,  and  is  in  the  same  position  now,  as 
he  was  before  he  received  it.  That  a  draft  drawn  under  such 
circumstances,  and  for  such  a  purpose,  need  not  be  presented 
for  payment  and  demand  made,  is  settled  by  the  court  of  ap- 
peals in  FairchUd  v.  Ogdensburgh'Rail  BoadCo.,  (15  N.  Y. 
Bep.  337.)  Denio,  0.  J.,  there  says  :  "  The  paper  which  it  is 
alleged  was  given  for  this  indebtedness  was  not  a  bill  of  ex- 
change. The  idea  of  a  bill,  under  the  law  merchant,  supposes 
the  existence  of  a  party  other  than  the  drawee  to  whom  the 
bill  is  addressed,  and  who  is  therein  requested  to  pay  the 
amount  to  the  holder  on  account  of  tne  drawer.  Here  the 
party  with  whom  the  plaintiff  dealt  was  the  corporation,  which 
being  an  artificial  person,  could  only  act  by  agents.  *  *  *  * 
Both  the  drawee  of  the  order  and  the  party  to  whom  it  was 
addressed,  represented  the  corporation,  and  neither  incurred 
or  were  expected  to  incur  any  personal  obligation.  The  default 
of  either,  in  performing  any  duty  respecting  the  order,  would 
be  the  default  of  the  corporation,  and  would  not  subject  either 
of  them  to  any  individual  liability.     *  *  *    To  require  from 
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the  holder  of  such  a  draft  the  kind  of  diligence  which  the  law 
exacts  of  the  holder  of  commercial  paper,  would  be  a  perver- 
sion of  its  object."  This  authority,  and  the  conclusiveness  of 
this  reasoning,  dispose  of  the  present  case.  It  meets  it  at  all 
points,  and  there  is  no  escape  from  its  binding  character. 

But  it  was  urged  by  the  plaintiff's  counsel  on  the  argument, 
that  Bellows,  the  drawer  of  the  draft,  had  made  himself  liable 
individually  upon  the  draft,  and  that  therefore  the  plaintiff 
was  entitled  to  enforce  that  liability ;  which  right  he  had  been 
deprived  of  by  the  neglect  of  the  defendants. 

There  are  several  answers  to  this  position. 

1.  If  the  court  of  appeals  are  correct  in  the  case  cited,  (supra,) 
the  drawer  of  this  draft  never  was  liable  individually,  nor 
could  he  be  made  liable  by  protest  and  notice  to  pay  it 

2.  The  drawer  himself  testifies  that  he  should  never  have 
defended  on  that  ground,  and  that  he  never  objected  to  pay- 
ment by  him  upon  that  ground. 

3.  It  conclusively  appears  that  the  drawer  had  no  funds  in 
the  hands  of  the  drawee  applicable  to  the  payment  of  this  draft, 
and  that  he  had  no  reasonable  expectation  that  he  would  have 
funds  for  4hat  purpose.  To  charge  the  drawee  of  a  bill  in 
such  a  case,  a  presentment  of  the  bill  for  payment,  and  protest 
and  notice,  are  not  necessary.  (Edwards  on  Bills,  490,  and 
cases  cited)  If  BellowB,  the  drawer  of  this  draft,  was  indi- 
vidually liable  to  the  plaintiff  to  pay  the  same,  he  has  not 
been  discharged  from  such  liability  by  any  act  of  the  defend* 
ants,  or  any  omission  on  their  part. 

We  think  the  motion  to  dismiss  the  complaint  was  prop- 
erly granted,  and  that  the  judgment  appealed  from  should  be 
affirmed  with  costs. 

[Nbw  York  General  Term,  September  20, 1858.  Danes,  Hogdxxm  and 
Sutherland,  Justices.] 
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Where  goods  are  purchased  for  cash  on  delivery,  that  is,  the  price  to  be  paid 
t  within  ten  days,  the  very  terms  and  import  of  the  arrangement  are  that 

I  there  is  to  be  a  qualified  delivery,  which  is  to  precede  payment 

An  understanding,  arrangement  or  custom  that  the  possession  of  the  goods 
shall  be  intrusted  to  the  vendee  for  the  purpose  of  enabling  him  to  realize 
1  upon  them,  and  thus  provide  the  means  for  the  payment  of  the  price,  cannot 

I  be  construed  into  an  absolute  transfer  of  the  title  to  the  property,  as  between 

the  original  parties  to  it,  or  persons  having  no  greater  equities  than  the 
original  parties. 
And  if,  under  such  circumstances,  the  goods  are  delivered  to  the  purchaser, 
f  on  board  a  vessel,  and  he  receives  a  bill  of  lading  therefor,  which,  together 

r  with  a  bill  of  exchange  drawn  upon  it,  he  transfers  to  third  persons,  before 

he  has  himself  paid  for  the  goods,  upon  an  agreement  that  such  third  per- 
sons shall  pay  the  amount  of  the  bills  within  ten  days,  the  latter  cannot,  as 
I  against  the  original  vendors,  set  off  against  the  bills  the  amount  of  debts 

I  owing  to  them  by  the  purchaser. 

The  case  of  Fleeman  v.  McKetm,  (25  Barb.  474,)  approved, 

% 

(  AN  the  13th  May,  1851,  one  Edward  B.  Cooper  purchased 

Vy  of  Dowb  &  Cary,  a  firm  consisting  of  the  plaintiff  David 
Dows  and  one  John  B.  Cary,  since  deceased,  500  barrels  of 
flour  for  cash,  and  the  vendor  by  his  direction  sent  the  flour 
on  board  the  ship  Conqueror,  it  being  understood  that  Cooper 
was  sending  the  same  to  Liverpool  for  sale.  The  flour  was  so 
put  on  board  the  ship,  and  Cooper  received  the  bill  of  lading 
therefor.  It  was  proved,  and  the  referee  found' as  facts,  that 
the  purchase  was  for  cash,  by  which  the  parties  intended  and 
meant  payment  at  about  ten  days  after  the  purchase,  accord- 
ing to  a  custom  in  that  trade  to  that  effect.  That  on  the  19th 
of  May  Cooper  sold  the  bill  of  lading,  and  a  bill  of  exchange 
drawn  upon  it,  to  the  defendants,  upon  the  understanding  that 
the  same  was  to  be  paid  for  on  the  21st  of  May.  On  that 
day  Cooper  called  on  the  defendants  for  the  price  or  proceeds 
of  the  bill,  and  they  declined  to  pay  him  the  same,  on  the 
ground  that  they  had  that  morning  received  advices  of  the  dis- 
honor of  two  previous  bills  purchased  by  them  from  and  drawn 
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by  Cooper,  and  they  claimed  to  hold  such  price  or  purchase 
money  to  meet  those  bills,  and  the  amount  of  another  bill 
which  they  had  purchased  of  Cooper,  and  which  was  dishon- 
ored in  London  on  the  13th  of  May,  and  notice  of  which  dis- 
honor the  defendants  received  on  the  28th  of  May.  The 
defendants  were  advised  of  Cooper's  failure  on  the  morning  of 
the  21st  of  May.  The  referee  found  that  the  defendants  were 
entitled  to  retain  the  avails  of  said  bills  of  exchange  and  bills 
of  lading,  and  apply  the  same  to  the  indebtedness  of  Cooper 
to  them.  Upon  his  report  judgment  was  entered  for  the  de- 
fendants and  the  complaint  dismissed  with  costs ;  and  from 
that  judgment  the  plaintiffs  appealed. 

The  facts  in  the  second  case  were  similar.  The  action  re- 
lated to  a  quantity  of  butter  purchased  by  Cooper  of  the 
plaintiffs  therein,  under  similar  circumstances,  and  the  bill  of 
lading  therefor  and  the  bill  of  exchange  thereon  were  sold  to 
the  defendants  under  the  same  circumstances,  and  the  pro- 
ceeds claimed  by  them  to  be  held  for  the  same  purpose  and 
for  the  same  reason.  In  this  case  a  like  report  was  made,  a 
like  judgment  entered  thereon,  and  a  like  appeal. 

C.  Vcm  Santvoord]  for  the  plaintiff  Dows.  I.  By  the  letter 
of  Cooper  to  the  plaintiff's  firm,  dated  May  23d,  1851,  the 
sale  to  Cooper  was  rescinded,  and  the  plaintiff's  firm  of  .Dows 
&  Cary  were  reinstated  as  owners  of  the  flour ;  and  the  firm 
were  thereby  invested  with  all  the  rights  of  Cooper  to  the  flour, 
in  addition  to  all  the  equities  and  rights  which  belonged  to 
them  as  unpaid  vendors,  under  the  circumstances  of  the  case. 
(Cross  on  Lien,  361,  371.    Ash  v.  Putnam,  1  HiU,  302.) 

II.  That  a  bona  fide  purchaser  for  value,  without  notice, 
would  have  acquired  a  good  title  by  a  sale  and  delivery  of  the 
flour  from  Cooper,  by  reason  of  the  fact  that  the  shipment  of 
the  flour  and  receiving  the  bill  of  lading  therefor  by  Cooper, 
were  with  the  consent  of  the  plaintiff's  firm,  is  not  contro- 
verted by  the  plaintiff    Neither  fraud  nor  unperformed  con- 
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ditions  of  the  sale  to  Cooper,  would  affect  the  title  of  a  bona 
fide  purchaser  from  him.     (Smith  v.  Lynes,  1  Selden,  41.) 

III.  But  the  plaintiff  insists  that  the  fact  that  the  sale  to 
Cooper  was  for  cash,  that  the  delivery  in  advance  of  payment, 
was  in  compliance  with  the  usage  of  the  plaintiff's  trade,  in 
such  Bales,  that  it  was  made  in  expectation  of  payment  in  cash, 
within  the  time  required  by  such  usage,  in  connection  with 
the  evidence,  showing  that  the  sale  was  made  for  shipment, 
the  evidence,  as  to  the  standing  and  credit  of  Cooper,  and  the 
representations  on  which  the  sale  was  made,  exclude  the  idea 
that  the  flour  was  delivered  to  Cooper,  relying  for  payment 
upon  the  personal  security  or  ability  of  Cooper  and  his  readi- 
ness to  pay,  and  negative  the  conclusion  that  the  delivery  of 
the  flour  was  intended  to  pass  the  title  absolutely  to  him, 
without  payment,  or  that  he  was  permitted  to  ship  the  flour 
and  take  the  bill  of  lading  therefor,  except  upon  the  condition 
or  in  trust  for  a  special  purpose,  viz :  that  he  should  use  the 
possession  or  bill  of  lading  to  raise  money  to  pay  for  the  flour, 
from  bankers,  by  pledge  of  the  bill  of  lading,  or  in  some  other 
way,  and  should  apply  the  money  so  raised  in  payment  for  the 
flour.  And  that  under  the  circumstances,  the  lien  of  the  plain- 
tiff 's  firm  of  Dows  &  Gary,  for  the  purchase  money  of  the 
flour  sold  to  Cooper,  was  no^  determined  by  the  fact  that  the 
plaintiff's  firm  allowed  Cooper  to  ship  and  receive  the  bill  of 
lading  for  the  flour ;  nor  could  it  be  determined  by  a  subsequent 
transfer  by  Cooper  to  a  voluntary  assignee,  nor  by  any  transfer 
by  Cooper,  on  account  of  an  antecedent  or  other  debt,  or  other- 
wise, except  to  a  bona  fide  purchaser  for  value,  without  notice 
of  the  plaintiff's  interest.  (Story  on  Sales,  §  292.  Leven  v. 
Smith,  1  Denio,  571.  Saggerty  v.  Palmer,  6  John.  Ch.  437. 
Keeler  v.  Field,  1  Paige,  312.  Hays  v.  Ourrie,  3  Band.  Ch. 
585.  Chitty  on  Bills,  82.  BusseU  v.  Minor,  22  Wend.  659, 
669  670.  Acker  v.  Campbell,  23  Wend.  372.)  (1.)  The  feet 
that  the  plaintiff's  firm  allowed  Cooper  to  ship  and  receive  the 
bill  of  lading  for  the  flour,  under  an  agreement  necessarily  im- 
plied from  the  facts  and  circumstances  of  the  sale,  it  is  sub- 
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mitted,  is  as  effectual  to  repel  the  presumption  that  such  allow- 
ance to  Cooper  to  ship  and  receive  the  bill  of  lading,  was  an 
absolute  delivery  of  the  flour  to  Cooper,  with  the  intention  of 
thereby  vesting  in  him  a  full  and  perfect  title  to  the  flour, 
discharged  of  all  conditions  and  trusts,  as  an  express  agreement 
that  Cooper  should  procure  the  bill  of  lading  and  sell  a  bill  of 
exchange  on  some  party  abroad,  pledging  the  bill  of  lading  as 
collateral,  and  apply  the  proceeds  of  such  sale  in  payment  for 
the  flour,  would  be.  (See  opinion  of  Senator  Allen  in  Fuir- 
niss  v.  Hone,  8  Wend.  260.)  (2.)  The  equity  of  the  plaintiff's 
claim  to  a  lien,  is  strengthened  by  the  consideration,  that  if 
the  failure  of  Cooper's  house  in  London,  before  the  departure 
of  the  Africa  from  England,  and  before  the  purchase  of  the 
flour  by  Cooper,  had  been  known  to  him  at  the  time  of  the 
sale,  and  he  had  obtained  the  possession  of  the  flour  and  bQl 
of  lading,  on  the  promise  to  pay  cash,  it  would  have  rendered 
the  purchase  by  him  fraudulent,  and  the  contract  voidable  by 
the  plaintiff,  if  not  void  for  that  reason.  The  ignorance  of 
both  parties  of  this  fact,  of  the  failure  of  Cooper's  house,  at 
the  time  of  the  sale,  would  be  a  good  ground  for  the  rescission 
of  the  contract,  on  the  ground  of  a  mistake  or  ignorance  of  a 
material  fact  (See  1  Story's  Eq.  Jur.  §  140,  dec;  Leger  v. 
Bonnaffe,  2  Barb.  S.  C.  R.  475,  478,  479.)  The  voluntary 
rescission  of  the  contract  by  Cooper,  should  be  held  to  have 
the  same  effect  as  a  rescinding  by  the  judgment  of  the  compe- 
tent court. 

IV.  The  defendants  having  frill  notice  of  the  interest  of  Dows 
&  Cary  in  the  flour,  at  the  time  of  their  demand  of  the  flour 
or  the  bill  of  lading,  or  that  the  defendants  account  to  them 
therefor,  on  the  23d  May,  1851,  before  any  advance  or  pay- 
ment thereon,  or  on  the  bill  of  exchange  of  Cooper,  to  which 
the  bill  of  lading  for  the  flour  was  placed  as  collateral,  were 
not  bona  fide  purchasers  for  value,  without  notice.  (  White  A 
Tudofs  Lead.  Gases  by  Hare  it  Wallace,  Phil.  1851,  voL  2, 
pt.  1,  page  91,  and  cases  cited.  Murray  v.  Finster,  2  John. 
Ch.  155.     Womdey  v.   Wormlcy,  8  Wheat.  421.)    And  the 
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refusal  of  the  defendants,  on  snch  demands,  to  deliver  the  flour 
or  bill  of  lading  therefor,  in  the  defendants'  possession,  or  to 
account  therefor  to  the  plaintiff's  firm,  and  the  withholding 
of  the  same  to  apply  on  account  of  any  demands  against  Cooper, 
growing  out  of  other  unconnected  transactions  between  Cooper 
and  the  defendants,  was  by  reason  of  the  plaintiff's  lien 
aforesaid,  a  wrongful  conversion  of  the  flour,  which  entitled 
the  plaintiff  to  recover  the  value  of  the  flour  and  interest,  as 
damages  for  such  conversion. 

Y.  The  conclusion  of  the  referee,  in  effect,  that  the  transac- 
tion between  Cooper  and  the  defendants,  on  or  about  the  19th 
May,  1851,  was  a  sale  of  the  bill  of  exchange,  for  £625,  which 
was  executed  by  the  delivery  thereof  and  of  the  two  bills  of 
lading  as  collateral,  so  as  to  vest  the  absolute  and  unqualified 
title  to  the  bill  of  exchange  and  to  the  collaterals  in  the  de- 
fendants, and  to  render  the  defendants  debtors  to  Cooper,  for 
the  amount  to  have  been  paid  for  the  bill  of  exchange,  and 
that  such  indebtedness  was  available  to  the  defendants,  as  a 
demand  by  Cooper  upon  them,  against  which  the  defendants 
were  entitled  to  set  off  in  this  action,  other  demands  against 
Cooper,  growing  out  of  other  and  independent  transactions, 
and  so  by  means  of  this  circuity  to  apply  the  collaterals  on  ac- 
count of  such  other  demands  against  Cooper,  are  founded  upon 
a  misapprehension  of  the  effect  of  the  allegations  of  the  plead- 
ings, in  regard  to  the  delivery  of  said  bill  of  exchange,  with 
the  collaterals,  and  a  strange  misapprehension  of  the  nature 
and  legal  effect  of  the  transaction  between  Cooper  and  the 
defendants,  touching  the  sale  (so  called)  of  the  said  bill  of  ex- 
change, and  of  the  law  applicable  thereto.  (1.)  Regarding  the 
draft  or  bill  of  exchange  by  Cooper,  on  his  own  house,  accom- 
panied by  the  collaterals,  as  merclpndise,  goods  and  chattels, 
the  title  to  which  would  pass  by  an  absolute  delivery  thereof 
to  the  custody  of  the  defendants,  upon  their  promise  to  pur- 
chase and  pay  cash,  the  title  to  the  bill  of  exchange  and  col- 
laterals, did  not  pass  to  the  defendants,  for  the  reason  that  the 
delivery  in  this  case  of  the  papers,  in  anticipation  of  the  pay- 
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meat  to  have  been  made  on  demand,  or  on  the  next  packet  or 
Bteamer  day,  was  in  compliance  with  the  usage  in  cases  of  sales 
for  cash,  and  therefore  not  an  absolute  delivery  thereof,  which 
had  the  effect  to  vest  an  absolute  and  unqualified  title  to  the 
bill  of  exchange,  and  to  the  collaterals  in  the  defendants.   (See 
the  cases  cited  under  point  2.)     (2.)  But  independently  of  the 
inference  that  the  delivery  of  the  papers  to  the  custody  of  the 
defendants  was  not  an  absolute  and  unconditional  delivery, 
from  the  fact  of  its  being  in  compliance  with  the  usage  afore- 
said, by  the  pleadings  in  this  case,  the  delivery  is  admitted 
to  have  been  conditional  upon  payment.    The  finding  of  the 
referee,  therefore,  that  the  bill  was  absolutely  delivered,  so  as 
to  vest  an  unqualified  title  in  the  defendants  to  the  bill  and 
collaterals,  is  erroneous,  and  the  defendants  were  not  entitled 
to  retain  the  bills  of  lading  as  collateral  security,  for  the  ac- 
ceptance and  payment  of  the  bill  of  exchange,  by  reason  of 
such  delivery,  either  as  against  the  defendants  or  as  against 
Cooper.     (3.)  But  the  transaction  between  Cooper  and  the 
defendants  was  not  the  case  of  a  sale  and  delivery  o{  merchan- 
dise, goods  or  chattels,  but  of  a  security  for  the  payment  of 
money,  the  title  to  which,  with  a  right  of  action  thereon,  which 
is  necessary  to  complete  the  title,  does  not  pass  by  a  mere  deliv- 
ery of  the  papers ;  and  of  which  the  validity  in  the  hands  of 
the  defendants  was  entirely  dependent  upon  the  payment  of 
the  consideration  to  have  been  paid  therefor  by  the  defendants, 
for  the  reason,  that  by  the  rule  of  law  applicable  to  such  secu- 
rities, the  refusal  of  the  defendants  to  pay  the  amount  to  have 
been  paid  therefor,  discharged  Cooper  from  all  liability  to  the 
defendants  for  its  acceptance  and  payment,  and  as  a  conse- 
quence of  such  discharge,  put  an  end  to  any  claim  of  the  de- 
fendants to  retain  the  bills  of  lading,  placed  as  collateral  to  such 
liability,  to  secure  the  acceptance  and  payment  of  the  draft. 
The  entire  failure  of  the  consideration  has  the  same  effect  as 
its  original  and  total  absence.     (Byles  on  Bills,  98.)     (4)  Ac- 
cording to  the  good  sense  of  the  transaction  between  Cooper 
and  the  defendants,  and  its  legal  effect,  the  thing  stipulated 
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for  by  the  defendants,  for  which  they  were  to  pay  the  amount 
to  have  been  paid  by  them,  was  the  liability  of  Cooper  for  the 
acceptance  and  payment  of  the  amount  of  the  draft,  to  be  se- 
cured by  the  collaterals,  and  not  the  mere  delivery  of  the  pos- 
session and  custody  of  the  papers,  in  anticipation  of  payment, 
and  of  the  liability  of  Oooper  to  the  defendants  for  the  accept- 
ance and  payment  of  the  draft  to  accrue  on  such  payment,  and 
that  liability  failing,  the  mere  delivery  and  custody  of  the  bill 
of  exchange  and  the  collaterals  by  the  defendants,  under  the 
unperformed  agreement  of  the  defendants  to  pay  the  amount 
agreed  to  be  paid  for  snch  liability,  to  be  secured  by  the  bills 
of  lading,  as  collaterals  thereto,  without  any  averment  or  proof 
that  such  custody  of  the  papers  was  of  any  benefit  or  advan- 
tage to  the  defendants,  was  not  a  sufficient  consideration  to 
support  and  give  validity  to  the  pretended  liability  or  indebt- 
edness of  the  defendants  to  Cooper,  for  the  amount  to  have 
been  paid  therefor.  (Addison  on  Corti.  374,  and  case  cited. 
Swan  v.  Cox,  1  Marsh  f  126.  Trimtle  v.  Oreen,  3  Dana's  Ken. 
Bep.  356,  ,7.  2  Kent's  Com.  463, 4, 5.)  The  transaction  be- 
tween Cooper  and  the  defendants,  may  be  resolved  into  a  case 
of  mutual  promises,  without  any  mutuality  of  contract  and 
obligation,  in  which  there  was  nothing  to  bind  the  defendants 
to  the  continuance  of  their  promise.  (See  Addison  on  Cont. 
22  to  24  )  (5.)  The  referee  erred  therefore  in  holding  that  the 
defendants  were  authorized  to  set  off  other  indebtedness  of 
Cooper,  against  the  pretended  indebtedness  of  the  defendants 
to  Cooper,  for  the  amount  to  have  been  paid  for  the  draft 
of  £625.  (6.)  The  cases  cited  by  the  defendants  before  the 
referee,  of  Eland  v.  Ccwrr,  (1  East,  375 ;)  Com/orth  v.  Bivett, 
(2  Mavle  &  Sdw.  510 ;)  Leehmere  v.  Hawkins,  (2  Esp.  N.  P. 
Bep.  626;)  Taylor  v.  Okey,  (13  Vesey,  180;)  and  Dovmer 
v.  Eggleston,  (15  Wend.  51,  54,)  were  all  cases  of  actions  upon 
contract,  in  which  there  were  mutual  subsisting  demands  at 
the  time  of  the  action  brought,  and  such  as  the  statutes  of  set- 
off gave  the  party  defendant  power  to  set  against  the  plaintiff's 
demand.    But  no  one  of  these  cases  recognizes  any  right  of 
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set-off^  except  in  actions  in  form  ex  contractu,  nor  on  demands 
which  would  not  themselves  be  the  subject  of  set-off  according 
to  law.  As  to  which,  see  2  B.  8.  354 ;  3d  ed.  450;  and 
Downer  v.  Eggleston,  (15  Wend.  58.)  The  case  of  Chapman  v. 
Lathrop,  (6  Cowen,  110,)  also  cited  below,  is  not  an  authority 
to  the  point  that  a  set-off  can  be  allowed  in  an  action  of  trover, 
where  such  action  lies,  but  it  is  an  authority  only  to  the  point, 
that  goods  cannot  be  reclaimed  by  the  vendor,  after  the  prop- 
erty has  been  changed  by  a  delivery  to  the  vendee,  sometimes 
cited  for  the  extreme  views  as  to  the  effect  of  a  delivery  to 
pass  the  title— views  which  have  been  virtually  overruled  by 
the  later  cases.  (See  note  at  the  end  of  the  case,  and  comment 
on  the  note  in  Russell  v.  Minor,  22  Wend.  670.) 

VI.  The  flour,  and  bill  of  lading  for  the  flour,  having  been 
deposited  with  the  defendants,  as  a  collateral  security  to  the 
liability  of  Cooper,  for  the  acceptance  and  payment  of  the  draft 
which  never  had  any  inception,  or  was  discharged  by  reason 
of,  or  on  the  refusal  of  the  defendants  to  pay  the  amount  to 
have  been  paid  therefor,  the  defendants  had  no  right  to  retain 
the  flour  or  bill  of  lading  to  apply  on  debts  of  Cooper,  grow- 
ing out  of  other  unconnected  transactions.     (Story  on  Agency, 
§  381.    President  of  the  Neponset  Bank  v.  LeUmd,  5  Mete 
259.    Murray  v.  Burling,  10  John.  174    See  also  Brandos 
v.  Barnett,  3  Mann.  Oran.  <k  Scott,  530;  Green  v.  Farmer, 
4  Burr.  2218;  Key  v.  Flint,  4  Eng.  Com.  Lav?  Sep.  1; 
2  Story's  Eg.  Jur.  §  1433,  at  end,  and  §  1441.) 

VII.  And  the  refusal  of  the  defendants  to  deliver  the  flour 
or  the  bill  of  lading  therefor,  in  their  possession,  or  to  account 
therefor,  on  the  demand  made  by  the  plaintiff,  was  a  conver- 
sion thereof.    (See  Zachrisson  v.  Ahfnan,  2  Sand.  S.  C.  B.  68.) 

F.  B.  Cuttiny,  for  the  defendants,  L  The  title  to  the  500 
barrels  of  flour,  passed  to,  and  was  absolutely  vested  in,  Ed- 
ward B.  Cooper,  at  least  so  far  as  to  enable  him  to  dispose  of 
the  same  to  a  bona  fide  purchaser,  or  for  the  purpose  of  ok 
taining  advances  or  credit  thereon. 
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II.  The  sale  and  delivery  by  Cooper,  on  the  19th  of  May, 
1851,  to  the  defendants,  of  his  bill  of  exchange  on  Cooper, 
Felton  &  McLane,  of  London,  for  £625,  upon  the  security  of 
bills  of  lading  of  the  floor  and  butter,  was  absolute,  and  vested 
the  title  to  the  bill  of  exchange  in  them,  and  also  invested 
them  with  a  right  to  the  aforesaid  securities,  as  against  Cooper 
and  the  plaintiff. 

III.  The  defendants  became  and  were  indebted  to  Cooper 
for  the  price  of  the  said  bill  of  exchange,  viz :  £625  ($3074.72.) 

IV.  At  the  time  the  said  indebtedness  occurred,  the  defend- 
ants werd  creditors  of  Cooper,  and  had  a  valid  set-off  against 
the  price  of  the  said  bill  of  exchange  for  the  amount  of  Cooper's 
two  bills  of  exchange  on  Cooper,  Felton  &  McLane,  amount- 
ing together  to  £485,  which  had  been  protested,  and  of  the 
dishonor  of  which  due  notice  had  been  given  to  Cooper.  The 
defendants  were  also  creditors  of  Cooper,  as  being  the  holders 
and  owners  of  another  bill  of  exchange  drawn  by  him  on 
Cooper,  Felton  &  McLean,  for  £235,  which  last  mentioned 
bill  had  been  dishonored  the  13th  May,  1851,  and  of  which 
Cooper  was  duly  notified. 

V.  The  right  of  the  defendants  to  set  off  their  demand  was 
not  impaired  by  the  circumstance  that  the  bill  of  exchange 
was  sold  by  Cooper  for  cash.  (Downer  v.  Eggleston,  15  Wend. 
51.  Elan  v.  Kerr,  1  East,  375.  Gomforth  v.  Rivett,  12  M. 
&  8elw.  510.) 

VI.  The  defendants  were  entitled  to  the  possession  of  the 
bills  of  lading  of  the  flour,  and  to  the  papers  therein  specified 
as  against  Cooper  and  the  plaintiflfe :  consequently  they  were 
not  guilty  of  conversion. 

By  the  Court,  Davies,  P.  J.  It  is  not  controverted  in  this 
case,  that  the  defendants  were  not  bona  fide  holders  or  pur- 
chasers of  the  bills  of  lading  or  exchange.  They  have  paid 
nothing  therefor,  nor  parted  with  any  thing  of  value  upon  the 
faith  thereof.  They  stand  precisely,  therefore,  in  reference  to 
the  debt  due  from  Cooper  to  them,  in  the  same  position  as 
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they  would  have  occupied  if  Cooper  had  not  delivered  the  bills 
to  them,  and  they  had  not  agreed  to  purchase  the  same. 

The  question  then  recurs,  had  Cooper  such  an  absolute  title 
to  the  flour  that  he  could  set  up  such  title,  as  against  the 
plaintiffs,  who  undeniably  are  the  true  owners  thereof,  unless 
they  by  their  acts  have  constituted  Cooper  the  absolute  owner  ? 
If  I  correctly  apprehend  the  first  conclusion  of  law  found  by  the 
learned  referee,  it  is  that  the  delivery  of  the  flour  to  Cooper 
was  absolute,  and  vested  in  him  the  title,  at  least  to  such  an 
extent  that  he  might  sell  and  deliver  it  to  a  bona  fide  pur- 
chaser for  value,  or  dispose  of  the  bill  of  lading  in  the  same 
manner.  But  it  b&ng  conceded  that  the  defendants  are  not 
such  bona  fide  purchasers,  does  it  not  follow  from  the  referee's 
finding,  that  Cooper  had  not  such  absolute  title  as  would 
enable  him  to  make  title  in  one  not  a  bona  fide  purchaser  ? 

If  Cooper  was  the  absolute  owner  of  the  property,  and  the 
defendants  became  his  debtors  on  sale  of  it  to  them,  there 
could  be  no  controversy  as  to  their  right  to  set  off,  against  the 
debt  they  owed  Cooper,  those  he  owed  to  them.  The  question 
therefore  recurs,  was  Cooper,  under  the  circumstances  disclosed, 
the  absolute  owner  of  the  flour  ? 

It  was  purchased  for  cash  on  delivery ;  that  is,  the  cash  was 
to  be  paid  within  ten  days.  The  very  terms  and  import  of 
this  arrangement  are  that  there  was  to  be  a  qualified  delivery, 
which  was  to  precede  the  payment ;  and  it  is  apparent  from 
the  facts  in  this  case  that  the  possession  of  the  goods  was  in- 
trusted to  the  vendee  for  the  purpose  of  enabling  him  to  realise 
upon  them,  and  thus  provide  means  for  the  payment  of  the 
price.  Such  an  understanding,  arrangement  or  custom,  can- 
not, we  think,  be  construed  into  an  absolute  transfer  of  the 
title  to  the  property,  as  between  the  original  parties  to  it,  or 
those  who  have  no  greater  equities  than  the  original  parties. 

A  case  analogous  to  this  has  been  lately  decided  in  this 
court,  and  will  be  found  in  25  Barb.  474,  (Fleeman  v.  Jfo- 
Kean.)  The  facts  are  strikingly  similar  to  those  presented  in 
this  case,  and  the  reasoning  of  the  court  is  so  sound  and  con- 
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elusive,  and  so  strongly  fortified  by  authority,  that  it  is  deemed 
necessary  only  to  refer  to  it.  It  being  a  decision  of  this  court 
so  directly  in  point,  we  feel  it  our  duty  to  adhere  to  it,  as  the 
law,  and  abide  by  it.  We  entirely  concur  in  the  correctness 
of  the  principles  there  enunciated,  and  have  no  hesitation  in 
adopting  them. 

The  judgment  appealed  from  in  each  case  is  reversed,  and 
a  new  trial  ordered,  costs  to  abide  the  event. 

[Nbw  York  Gekbral  Tebm,  September  20, 1858.    D<wie$}  Sutherland  and 
Hogeboomt  Justices.] 


Shsbman  vs.  Wells,  president  of  the  American  Express 

Company 

Persons  whose  business  it  is  to  receive  packages  consisting  of  coin,  bullion, 
bank  notes,  commercial  paper,  and  such  other  articles  of  value  as  parties 
think  fit  to  intrust  to  their  care,  for  the  purpose  of  transporting  the  same 
from  one  place  to  another,  for  a  compensation,  are  common  carriers,  and 
responsible  as  such  for  the  safe  delivery  of  property  intrusted  to  them. 

And  they  will  be  held  to  the  stringent  rule  of  law  which  makes  a  carrier  an 
insurer  against  all  except  the  act  of  God  and  the  public  enemy. 

Where  goods  are  intrusted  to  a  carrier  and  not  delivered  according  to  contract, 
the  value  of  the  goods,  with  interest  thereon  from  the  day  when  they  shoul^ 
have  been  delivered,  is  the  measure  of  damages. 

APPEAL  from  a  judgment  entered  upon  the  report  of  a 
referee.  The  action  was  brought  for  the  purpose  of  charg- 
ing the  defendant,  as  a  common  carrier,  for  the  value  of  certain 
bonds  of  the  state  of  Michigan,  intrusted  to  him  at  Buffalo, 
for  transmission  to  the  plaintiff  at  Detroit,  and  which  ho 
failed  to  deliver.  The  defendant  put  in  an  answer  denying 
that  he  was  a  common  carrier,  or  liable  as  such,  and  alleging 
that  he  was  the  president  of  the  American  Express  Company, 
an  association  transacting  a  general  express  agency,  for  hire, 
but  not  doing  business  as  common  carriers.  The  answer  also 
put  in  issue  the  other  material  allegations  of  the  complaint 


404  OASES  IN  THE  SUPREME  COURT. 

Sherman  v.  Wells. 

The  cause  was  referred  to  a  referee,  (Hon.  E.  F.  Cowles.)  who 
made  his  report,  by  which  he  found  the  following  facts: 
First.  The  defendant  was  the  president  of  a  company  generally 
called  the  American  Express  Company.  The  principal  office 
of  such  company  was  kept  in  the  city  of  Buffalo.  It  was  an 
unincorporated  company,  had  branch  offices,  and  agents  in 
charge  of  such  branch  offices,  in  most  of  the  principal  cities  to 
the  west  of  Buffalo,  and  was  largely  engaged  during  the  year 
1852  in  the  business  hereinafter  more  particularly  described. 
The  firm  name  of  such  company  was  Livingston,  Fargo  &  Co. 
Second.  Said  express  company  received  at  its  office  in  Buffalo, 
packages  consisting  of  coin,  bullion,  bank  notes,  commercial 
paper,  and  such  other  articles  of  value  as  parties  thought  fit 
to  intrust  to  the  care  of  such  company,  for  the  purpose  of  be- 
ing transported  to  other  points  west  of  Buffalo ;  and  for  its 
services  in  respect  of  its  undertaking  concerning  such  packages, 
said  company  charged  and  received  a  price  per  package  pro- 
portionate to  the  intrinsic  value  of  such  package  in  part,  and 
regulated  also  in  part  by  its  size  and  weight,  and  upon  receiv- 
ing it  took  upon  itself  the  duties  hereinafter  more  particularly 
described.  Third.  Upon  the  receipt  of  such  packages  at  its 
office  in  Buffalo,  the  said  company  uniformly  gave  receipts. 
That  the  general  form  of  receipt  was  known  generally  to  the 
•public,  and  to  the  Patchin  Bank,  as  the  form  of  receipt  given, 
except  in  exceptional  cases,  and  hereinafter  more  particularly 
described.  Fourth.  The  instances  in  which  receipts  in  a 
special  form  were  given  by  the  said  express  company,  were  as 
follows :  Certain  of  the  banks  in  Buffalo,  among  which  was 
the  Patchin  Bank,  and  certain  private  bankers  and  brokers  in 
said  city  who  were  in  the  habit  of  intrusting  packages  to  said 
express  company,  provided  themselves  with  a  receipt  book, 
which  book  was  kept  by  such  several  parties,  and  upon  which 
blank  receipt  books  the  express  company  upon  the  receipt  of 
packages  from  such  parties,  respectively  gave  receipts  for  such 
packages,  and  such  receipts  were  of  the  character  and  in  the 
terms  substantially,  mutatis  mutandis,  of  the  particular  receipt 
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hereafter  set  forth  as  given  to  the  Patchin  Bank.  Fifth.  On 
the  19th  day  of  August,  1852,  the  Patchin  Bank  delivered  to 
the  said  express  company  in  the  city  of  Buffalo,  a  package 
containing  six  several  bonds  issued  by  the  state  of  Michigan, 
four  of  which  were  conditioned  for  the  payment  of  the  sum 
of  $1000  each,  one  of  which  was  conditioned  for  the  payment 
of  the  sum  of  $500,  and  one  of  which  was  conditioned  for  the 
payment  of  the  sum  of  $100,  all  bearing  interest  at  the  rate 
of  six  per  cent  per  annum,  and  all  of  them  belonging  to  the 
plaintiff  in  tjiis  action ;  such  bonds  were  enclosed  in  an  envelop 
directed  to  J.  C.  W.  Seymour  at  Detroit,  Michigan.  The 
company,  upon  receiving  the  package  from  the  Patchin  Bank, 
made  an  entry  on  its  own  books  as  follows  :  "  1  Pa.  4600, 
Pat.  Bk,  J.  0.  W.  Seymour,  Dct.  3, 75,"  the  meaning  of  which 
is  as  follows :  "  Received  one  package  of  $4600  from  the 
Patchin  Bank  for  J.  C.  W.  Seymour,  at  Detroit  Express 
charge  to  Detroit,  $3.75."  And  at  the  same  time  of  the  re- 
ception of  such  package  the  said  company,  through  Mr.  Stan- 
ley, one  of  its  authorized  agents,  gave  to  the  Patchin  Bank  a 
receipt  in  the  blank  receipt  book  kept  by  such  bank  of  the 
packages  it  was  in  the  habit  of  delivering  to  such  express  com- 
pany, and  which  receipt  was  in  the  words  and  figures  follow- 
ing, viz: 

«  Buffalo,  Aug.  19,  1852. 

Received  of  the  Patchin  Bank  of  Buffalo,  the  following 
package  in  good  order,  directed  to  J.  0.  W.  Seymour,  Esq., 
Cask,  &c.  Detroit,  Mich.  L.  F.  &  00., 

Amount,  $4,600.  per  Stanley." 

In  the  delivering  of  the  said  package  and  the  taking  of  such 
receipt,  the  Patchin  Back  acted  as  the  agent  of  the  plaintiff, 
but  did  pot  then  disclose  the  fact  of  such  agency.  Sixth.  The 
regular  business  of  the  express  company  before  and  at  the  time 
of  the  reception  of  such  package,  and  which  it  held  itself  out 
to  the  world  to  perform  in  respect  of  all  packages  delivered  to 
it,  was  as  follows,  viz :  Upon  the  reception  of  such  packages 
by  the  express  company  they  were  taken  in  chaigc  by  such 
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company  at  its  office ;  they  were  then  transported  in  vehicles 
owned  by  said  company  and  in  charge  of  its  servants,  to  the 
rail  road  depot  at  Buffalo,  or  to  one  of  the  steam  boats  leaving 
the  port  of  Buffalo,  when  they  were  pnt  on  board  either  of  a 
baggage  car  upon  such  rail  road,  or  on  board  of  such  steam 
boat.    If  placed  upon  the  rail  road  car  they  were  placed  in  a 
baggage  car  devoted  to  the  transportation  of  packages  in  charge 
of  such  express  company.     In  all  cases,  whether  such  packages 
went  forward  by  rail  road  or  steam  boat  transportation,  an 
agent  of  the  express  company  was  sent  forward  with  them 
having  Buch  packages  under  his  special  charge  and  supervision. 
The  freight  upon  such  packages,  and  all  charges  thereon,  were 
in  all  cases  paid  by  such  express  company,  the  owner  of  such 
packages  paying  no  further  or  other  charges  than  such  as  the 
express  company  charged  or  received  at  the  time  of  the  receipt 
of  such  packages.     Upon  the  arrival  of  such  packages  at  any 
terminus  of  a  route,  whether  by  rail  road  or  steam  boat,  such 
packages,  if  they  were  to  go  still  further  forward,  were  taken 
by  the  agents  and  servants  of  such  express  company  in  vehi- 
cles owned  by  it  and  under  charge  of  its  servants,  and  trans- 
ported to  the  next  point  of  rail  road  or  steam  boat  departure, 
as  the  case  might  be,  and  then  again  takdh  forward  by  such 
new  route  in  the  same  manner  and  under  charge  of  agents  of 
such  express  company  as  above  set  forth ;  and  this  mode  of 
transportation  in  all  respects  was  continued  until  the  said 
packages  reached  the  city  or  town  of  their  destination,  when 
they  were  taken  in  vehicles  of  the  said  express  company  and 
delivered  by  servants  of  such  company  to  the  parties  to  whom 
they  were  consigned  or  directed.     Such  regular  course  of  busi- 
ness was  well  understood  by  the  public  and  by  the  Patchin 
Bank  at  the  time  of  the  delivery  of  the  package  of  bonds  above 
described.    The  said  express  company  had  no  interest  in  any 
of  the  lines  of  public  conveyance  by  which  said  packages  were 
carried,  or  in  the  moneys  received  by  the  persons  or  corpora- 
tions owning  such  lines  of  public  conveyance.    Seventh.  The 
said  package  of  bonds  so  delivered  to  the  express  company  as 
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aforesaid,  on  the  19th  of  August,  1852,  was  pat  in  charge  of 
a  servant  of  the  company,  and  on  the  same  day  was  taken  in 
a  wagon  belonging  to  the  said  oompany,  to  the  steam  boat 
Atlantic,  then  lying  at  Buffalo,  and  which  was  then  engaged 
in  running  from  Buffalo  to  Detroit.  It  was  placed  in  a  carpet 
bag  with  a  quantity  of  gold  and  other  valuable  papers  and 
packages,  in  like  manner  delivered  to  such  company  for  trans- 
portation, and  upon  its- arrival  at  the  steam  boat,  was  taken 
to  a  state  room  on  board  of  such  boat,  hired  by  the  servant  of 
the  company,  having  such  package  in  charge,  and  in  such  state 
room  was  placed  an  iron  safe  belonging  to  the  said  express 
company,  in  which  such  package  was  locked  up  by  such  ser- 
vant and  the  key  thereof  kept  by  himself.  The  said  steam 
boat  left  Buffalo  on  the  evening  of  the  same  day  for  Detroit 
The  boat  was  commodious,  staunch,  safe  and  seaworthy ;  such 
servant  slept  in  the  above  named  state  room,  and  while  he  was 
so  sleeping,  and  at  about  2  o'clock  a.  m.  of  the  20th  of  August, 
1852,  a  propeller  navigating  Lake  Erie  came  in  collision  with 
the  Atlantic,  striking  her  near  her  bows  and  making  a  breach 
in  her  side,  through  which  the  water  rushed  rapidly,  and  the 
boat  commenced  sinking  at  her  bows-  A  large  number  of 
passengers  were  on  board,  about  300  of  whom  were  drowned 
in  consequence  of  the  collision  and  sinking  of  the  steamer. 
The  boat  filled  rapidly  and  went  down,  bow  first,  at  an  angle 
of  about  30  degrees,  until  the  bows  touched  the  bottom,  leav- 
ing a  part  of  the  stern  of  the  boat  out  of  water,  from  which  the 
remainder  of  the  passengers  were  taken  off  by  a  vessel  which 
came  to  the  assistance  of  the  sinking  steamer.  It  was  about 
two  hours  after  the  collision  when  the  last  of  the  passengers 
left  alive  were  taken  off,  but  the  fact  that  the  steamer  was 
sinking  and  must  go  down  was  apparent  within  a  very  few 
minutes  after  the  collision  took  place.  It  was  probably  physi- 
cally possible  for  the  servant  of  the  express  company  to  have 
taken  the  carpet  bag  in  his  hand  and  carried  it  on  board  of 
the  assisting  vessel,  but  none  other  than  a  man  of  most  extra- 
ordinary and  unusual  coolness  and  self-possession  in  the  pres- 


408  OASES  IN  THE  SUPREME  COURT. 

Sherman  v.  Wells. 

ence  of  such  a  casualty,  would  have  undertaken  it,  and  to 
have  attempted  to  do  so  would  have  been  attended  at  the  time 
with  additional  peril  to  the  life  of  the  messenger  by  reason  of 
its  tending  to  encumber  him,  and  by  reason  of  the  confusion 
which  prevailed  among  the  passengers.  The  iron  safe  con- 
taining the  bonds  in  question  went  down  with  the  steamer, 
and  said  bonds  were  in  the  safe  when  it  went  down.  The  ex- 
press company  had  no  interest  in  the  steamer  Atlantic,  or  in 
her  profits,  and  was  in  no  way  interested  in  the  business  which 
she  was  then  engaged  in.  The  servant  of  the  said  company, 
in  charge  of  the  bonds,  was  saved  by  the  vessel  which  came  to 
the  assistance  of  the  sinking  steamer.  Eighth.  Said  bonds 
were  at  the  time  of  their  loss  worth  the  amount  of  principal 
and  interest  then  due  upon  them.  They  all  bore  date,  April 
8th,  1850.  After  their  loss,  the  plaintiff  and  defendant  both 
joined  in  attempts  to  induce  the  state  of  Michigan  to  pay  such 
bonds  as  lost  bonds,  which  the  said  state  refused  to  do ;  and 
having  advertised  for  said  bonds  to  be  presented  at  the  proper 
office  for  payment,  said  Btate  stopped  the  interest  upon  them, 
from  and  after  the  30th  of  January,  1853.  Ninth.  The  said 
express  company  had  not  either  conditionally  or  otherwise 
promised  the  plaintiff  to  pay  him  the  amount  of  said  bonds. 
Tenth.  The  whole  amount  of  principal  was  due  upon  said  bonds 
at  the  time  of  their  loss  in  the  Atlantic,  with  interest  thereon, 
at  the  rate  of  six  per  cent,  from  the  8th  day  of  April,  1850, 
and  no  part  of  that  sum  had  since  been  paid. 

Upon  these  facts,  the  referee  determined  as  matter  of  law, 
as  follows,  viz :  First.  That  the  American  Express  Company 
received  such  bonds  as  common  carriers,  to  be  carried  by  such 
company  from  the  city  of  Buffalo  to  the  city  of  Detroit,  and 
there  delivered  to  Mr.  Seymour,  at  his  place  of  business. 
Second.  That  the  said  company  did  not  by  special  contract  or 
otherwise  limit  or  restrict  its  liability  as  such  common  carriers. 
That  the  plaintiff  upon  the  foregoing  facts  was  entitled  to 
judgment  against  the  defendant  for  the  stun  of  $663446,  be* 
ing  the  amount  of  principal  and  interest  due  upon  the  bonds. 
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For  which  sum,  with  costs,  judgment  was  entered,  and  the 
defendant  appealed. 

W.  A.  Hardenbrooh,  for  the  appellant.  I.  The  defendants 
were  guilty  of  no  negligence  to  charge  them  for  the  loss  of  the 
Michigan  honds. 

II.  The  defendants  are  not  common  carriers,  or  responsible 
as  such.  (Boberts  v.  Turner,  12  John.  232.  Brind  v.  Dale, 
8  Car.  &  Payne,  207.    Hersfield  v.  Adams,  19  Barb.  577.) 

III.  For  all  losses  by  navigation  the  general  owner,  or  owner 
pro  hac  vice  of  the  vessel,  is  the  common  carrier,  and  alone 
responsible  as  such.  (New  Jersey  Steam  Nav.  Co.  v.  Mer- 
chants' Bank,  6  How.  344.  Oreen  v.  Clarke,  2  Kernan,  343. 
Mclntyre  v.  Bourne,  1  John.  229.  Grade  v.  Palmer,  8  Wheat. 
605.  Clarhson  v.  Edes,  4  Cowen,  470.  Marcardier  v.  Ches- 
apeake Ins.  Co.,  8  Cranch,  39.) 

IV.  The  defendants,  by  their  course  of  business,  known  to 
the  plaintiff,  restricted  their  liability ;  their  general  receipt  to 
the  contrary  notwithstanding.  (26  Eng.  L.  and  Eq.  Bep.  297. 
2  Duer,  480.  Van  Santvoord  v.  St.  John,  6  Bill,  158.  Par- 
sons  v.  Monteath,  13  Barb.  353.) 

V.  The  plaintiff  was  entitled  to  recover  no  more  damage 
than  the  bonds  were  worth  as  the  evidence  of  a  debt ;  parol 
testimony  in  case  of  their  loss  being  also  admissible  to  estab- 
lish the  demand.    (9  John.  96.    2  Parsons  on  Cont.  441, 465.) 

I.  T.  Williams,  for  the  plaintiff.  I.  Expressmen  are^er  se 
common  carriers.  (1  Parsons  on  Cont.  201.  2  Duer,  480.) 
This  very  company  has  been  held  to  be  a  common  carrier. 
(See  Russell  v.  Livingston,  19  Barb.  346.) 

IL  It  is  wholly  immaterial  whether  the  defendant  owned 
the  vehicles  of  transportation,  or  not  (19  Barb.  352.  14  id. 
555.    9  id.  322.    19  Wend.  332.    3  Sand/.  613.) 

III.  The  defendant  owned  the  conveyance  a  part  of  the  dis- 
tance, which  in  any  view  brings  the  plaintiff  Within  the  cases 
in  3  Sandf.  248,  and  8M.&W.  421. 

IV.  The  case  of  Roberts  v.  Turner,  (12  John.  232,)  does 


410  OASES  IK  THE  SUPREME  COURT. 

Sherman  v.  Wells. 

not  militate  against  this  position.  That  was  the  contract  of 
a  forwarder  and  not  of  a  carrier.  (See  p.  233.)  See  also  LA 
Kenyon's  definition  of  a  common  carrier,  or  rather  his  "  crite- 
rion." See  criticisms  on  this  case,  19  Wend.  332 ;  9  Barb. 
322.  The  transaction  in  question  has  the  following  indica- 
tions that  the  defendant  acted  and  contracted  as,  and  in  fact 
was,  a  common  carrier.  (1.)  The  defendant  received  the  whole 
of  the  consideration  of  carriage  and  delivery.  (2.)  Freight 
was  charged  by  the  defendant  for  the  whole  route.  (8  M.  & 
\V.  p.  421.)  (3.)  1?he  parcel  was  never  delivered  to  the  steam 
boat  officers  or  owners,  and  was  never  in  their  custody.  (4)  The 
package  remained  in  the  exclusive  custody  of  the  defendant, 
and  was  so  at  the  time  of  the  loss.  (5.)  When  lost,  the  bonds 
were  in  process  of  transportation,  and  ixi  the  exclusive  custody 
of  the  defendant.  What  more  than  this  can  ever  exist  as  the 
elements  that  go  to  constitute  a  carrier  ?  (6.)  It  was  the  uni- 
form business  of  the  company  to  transport  not  only  money 
but  bulky  articles.  (7.)  They  ran  cars  on  the  railroads. 
(8.)  They  had  exclusive  control  of  the  state  room  and  had  a 
permanent  fixture  in  it  in  which  the  bonds  were  locked  up. 
(9.)  Suppose,  instead  of  riding,  the  messenger  had  walked  to 
Detroit,  would  he  then  have  been  a  carrier  ?  If  so,  suppose 
that  while  on  his  way  he  had  got  into  a  cart  or  wagon  and 
rode  a  few  yards  or  miles,  and  during  that  time  had  met  with 
a  misfortune  that  had  resulted  in  the  loss  of  the  bonds,  would 
this  have  affected  his  liability  ?  (10.)  The  party  who  carries 
is,  in  the  eye  of  the  law,  the  party  who  has  the  profits  of  car- 
rying. Of  a  very  necessity  all  others  must  be  merely  agents 
of  a  party  who  has  the  benefit ;  the  party  who  has  the  benefit 
is  the  "  party  in  interest."  Shall  a  party  have  the  benefits 
of  an  enterprise  and  still  shift  responsibility  ?  This  would 
be  in  the  teeth  of  every  legal  analogy.  (11.)  Who  did  under- 
take to  carry  this  package  ?  Some  one  did,  or  the  defendant 
is  liable  as  a  trespasser.  Was  it  the  boat  ?  The  officers  of 
the  boat  neither  knew  nor  had  the  means  of  knowing  that  it 
was  on  board  ;  had  no  control  over  it  whatsoever. 
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'  Y.  The  measure  of  damages  is  the  face  of  the  bonds,  unless 
the  one  party  prove  it  to  be  more,  or  the  other  prove  it  to  be 
less.  (Sedg.  on  Dam.  512, 13.  1  Cowen,  240.  10  M.  <k  W. 
575.  2  Rawle,  241.  2  Taunt.  440.  1  Barn.  A  Adol.  528. 
3  Camp.  476.  AngeU  on  Carr.  §  285.  13  East,  509,  2  Par. 
on  Cont.  471.) 

VI.  It  is  immaterial  whether  the  defendant  be  a  common 
carrier  or  no ;  for  there  was  an  absolute  contract  to  carry  and 
deliver.     (2  Meeson  &  Weleb.  421.) 

By  the  Court,  Davies,  P.  J.  The  facts  are  succinctly  and 
correctly  stated  in  the  referee's  report,  and  the  only  question 
presented  is,  are  the  defendants  liable  for  the  loss  of  the  bonds 
intrusted  to  them  ?  That  the  defendants  are  common  carri- 
ers, cannot,  we  think,  be  doubted.  It  was  settled  that  they 
were,  in  the  case  of  Russell  v.  Livingston,  in  this  court,  (19 
Barb.  346.)  The  judgment  in  that  case  was  reversed  in  the 
court  of  appeals,  (16  New  York  Rep.  615,)  but  on  an  entirely 
different  point.  The  defendants  being,  therefore,  common  car- 
riers, and  there  being  no  special  contract,  the  parties  are  to  be 
supposed  to  have  acted  with  a  full  knowledge  of  their  legal 
rights  and  liabilities,  and  must  be  held  to  the  stringent  rule 
of  law  which  makes  a  carrier  an  insurer  against  all  except  the 
act  of  God  and  the  public  enemy.  (Dorr  v.  The  New  Jersey 
Steam  Navigation  Co..,  1  Kern.  485.) 

When  goods  are  intrusted  to  a  carrier  and  not  delivered  ac- 
cording to  contract,  the  value  of  the  goods,  with  interest 
thereon  from  the  day  when  they  should  have  been  delivered,  is 
the  measure  of  damages.  (Sedgwick  on  Damages,  255.)  We 
think  the  proof  fully  authorized  the  referee  to  find  that  the 
bonds  were  of  their  par  value,  and  that  no  injustice  has  been 
done  the  defendants  in  this  respect 

The  judgment  appealed  from  will  therefore  be  affirmed, 
with  costs. 

[New  York  General  Term,  September  20, 1858.  Davies,  Sutherland  and 
Hogcboom,  Justices.] 
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Conditions  annexed  to  a  policy  of  insurance  are  a  part  of  the  contract,  and 
have  the  same  effect  as  though  written  in  the  body  of  it ;  and  when  a  con- 
dition, thus  forming  a  part  of  the  policy,  is  not  complied  with,  the  assured 
cannot  recover  in  case  of  loss. 

Where  a  policy  contained  a  condition  that  the  assured  should  produce,  if  re- 
quired by  the  assurers,  his  books  of  account  and  other  vouchers  in  support 
of  his  claim,  and  permit  extracts  and  copies  to  be  made ;  and  that  until  such 
proofs  &c.  were  produced,  or  if  they  were  refused  when  demanded,  the  loss 
should  not  be  payable ;  and  being  required  by  the  assurers,  after  a  loss,  to  pro- 
duce his  invoices  or  bills  of  goods  purchased,  or  duplicates  thereof,  he  told 
them  it  was  impossible  to  do  so ;  that  he  had  only  found  a  few  bills ;  and 
although  he  afterwards  found  others,  he  did  not  produce  any  to  the  assurers, 
but,  on  being  required  to  furnish  further  statements  and  the  bills  of  pur- 
chase, he,  acting  under  the  advice  of  counsel,  declined  to  do  so ;  Held  that 
no  recovery  could  be  had,  upon  the  policy. 

fTlHIS  cause  was  tried  at  the  circuit  and  a  verdict  rendered 
JL  for  the  plaintiff,  and  a  motion,  made  at  a  special  term  for 
a  new  trial,  denied.  The  defendants  then  appealed  to  the 
general  term.  James  Carpenter  took  from  the  defendants  a 
policy  of  insurance  on  his  stock  of  goods  in  a  store  situate  in 
Brooklyn,  upon  which  a  loss  was  sustained.  Carpenter  assigned 
his  claim  against  the  defendants  to  the  plaintiff  and  this  suit 
was  brought  to  recover  the  amount  of  such  loss.  By  the  ninth 
condition  of  the  policy  taken  from  the  defendants  by  Carpen- 
ter, it  was  provided  that  "  whenever  required  in  writing,  the 
insured  or  person  claiming  shall  produce  and  exhibit  his  books 
of  account  and  other  vouchers  to  the  insurers  or  their  agents, 
at  the  office  of  the  company,  in  support  of  his  claim,  and  per- 
mit extracts  and  copies  thereof  to  be  made/'  And  in  the 
same  condition  it  was  further  provided  that  until  such  prooft 
&c.  were  produced,  or  if  they  were  refused  by  the  claimant  as 
required,  the  loss  should  not  be  payable.  On  the  trial  it  was 
proved  that  the  company,  after  the  loss  happened  and  claim 
made  upon  them,  gave  a  notice  in  writing  to  Carpenter,  re- 
quiring him  to  produce  "all  original  invoices  or  bills  of  goods 
purchased^  or  duplicates  of  the  same,  and  all  other  vouchers 
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relating  to  your  business  for  said  period/'  The  witness,  Car* 
penter,  testified  on  the  trial  that  he  "had  found  only  a  few 
bilk  I  have  found  others,  but  only  a  part,  but  did  not  pro- 
duce any  to  the  defendants.  They  asked  me  to  furnish  fur- 
ther statements  and  the  bills  of  purchases,  or  duplicates  of  them, 
but  under  the  advice  of  counsel  I  declined." 

The  counsel  for  the  defendants  moved  the  court  to  dismiss 
the  complaint,  upon  the  ground  in  substance  that  the  insured 
had  not  complied  with  the  provisions  of  the  ninth  condition 
in  producing  the  vouchers,  bills  of  purchase  or  duplicates  of 
them,  which  motion  was  denied  and  the  defendants  excepted. 
The  jury  found  a  verdict  for  the  plaintiff,  upon  which  judg- 
ment was  entered,  and  the  defendants  appealed. 

D.  P.  Barnard,  for  the  defendants. 

E.  A.  Doolittle,  for  the  plaintiff. 

By  the  Court,  Davies,  P.  J.  The  only  question  which  I 
propose  to  consider,  is,  whether  the  assignor  of  the  plaintiff 
complied  with  the  conditions  of  his  policy,  so  as  to  entitle  the 
plaintiff  to  recover.  The  conditions  annexed  to  the  policy  are 
parcel  of  the  contract,  and  have  the  same  effect  as  though 
written  in  the  body  of  it ;  and  where  a  condition,  thus  forming 
part  of  a  policy,  is  not  complied  with,  the  plaintiff  cannot  re- 
cover. (Jennings  v.  The  Chenango  County  Mutual  Ins.  Co., 
2  Denio,  75.)  In  the  case  of  Smith  v.  The  Saratoga  County 
Mutual  Fire  Ins.  Co.,  (1  2KB,  497,)  the  parties  by  the  policy 
had  agreed  that  the  policy  should  not  be  assigned  without  the 
consent  of  the  company,  and  the  insured  did  assign  it  without 
such  consent,  and  the  court  held  there  could  be  no  recovery  on 
the  policy.  Bbonson  J.,  in  giving  the  opinion  of  the  court 
said :  "However  strongly  we  may  desire  to  get  rid  of  this 
conclusion,  (viz,  that  the  assignment  without  the  consent  ren- 
dered the  policy  void  and  of  no  effect,)  I  do  not  see  how  it 
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can  be  done.    The  parties  must  abide  by  the  contract  they 
have  made." 

The  court  of  exchequer,  in  England,  in  Mason  v.  Harvey, 
(8  JSxch.  Rep.  819,)  held  that  these  conditions  are  reasonable 
and  for  the  benefit  of  the  insurers,  to  enable  them  to  decide 
upon  their  rights  and  the  extent  of  their  liability  before  they 
are  called  upon  to  pay,  and  no  liability  attaches  until  they 
have  been  complied  with  by  the  insured. 

In  Eaff  v.  Marine  Ins.  Co.,  (4  John.  132,)  Thompson,  J., 
in  delivering  the  opinion  of  the  court,  says,  "good  faith  and 
the  true  spirit  and  intention  of  the  clause  requiring  prelimi- 
nary proof  of  loss,  required  the  plaintiff  to  disclose  at  least  all 
the  documentary  evidence  in  his  possession  touching  the  nature 
and  extent  of  the  loss.  *  *  *  The  very  fact  of  not  pro- 
ducing it  was  calculated  to  awaken  suspicion/'  And  in  that 
case  the  court  held  that  the  omission  to  produce  was  fatal  to 
the  plaintiff,  and  he  should  have  been  nonsuited. 

The  assignor  of  the  plaintiff  in  this  case  had  agreed,  and  it 
was  part  of  the  policy,  that  he  should  produce,  if  required  by 
the  assurers,  his  books  of  account  and  other  vouchers  in  sup- 
port of  his  claim,  and  permit  extracts  and  copies  to  be  made. 
He  was  required  by  the  defendants,  as  he  testifies,  to  produce 
his  bills  of  purchases ;  he  says  he  told  them  it  was  impossible 
to  do  so ;  that  he  had  only  found  a  few  bills ;  that  he  had 
since  found  others,  but  only  a  part,  but  did  not  produce  any 
to  the  defendants;  that  they  asked  him  to  furnish  further 
statements,  and  the  bills  of  purchases,  or  duplicates  of  them, 
but  under  the  advice  of  counsel  he  declined.  It  is  apparent 
from  this  testimony,  that  Carpenter  had  some  of  these  vouch- 
ers or  bills  at  the  time  of  the  demand  for  them,  and  could 
have  complied  with  it,  to  that  extent  But  he  did  not,  and  it 
would  seem  he  did  refuse  under  the  advice  of  counsel  We 
think  he  was  not  to  judge  of  the  materiality  or  importance  of 
the  papers  required.  He  had  agreed  to  produce  them ;  that 
is,  all  such  as  he  had  in  his  possession  or  with  reasonable  in- 
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quiry  could  be  found,  and  not  .having  complied  with  such 
agreement,  we  are  unable  to  see  how  he  can  recover. 

The^  case  of  Bumstead  v.  The  Dividend  Mutual  Ins.  Co. 
(2  Kern.  81,)  cited  apd  relied  on  by  the  plaintiff's  counsel, 
does  not  conflict  with  these  views,  but  we  think  is  in  harmony 
with  them.  The  court  excused  the  insured  from  the  non-pro- 
duction of  the  papers  and  vouchers,  upon  two  grounds; 
First,  that  they  had  all  been  consumed  in  the  fire,  and 
secondly,  that  the  assurers  had  waived  the  non-production. 
Neither  of  these  grounds  are  applicable  to  the  present  case. 
The  court,  we  think,  correctly  held  that  these  conditions  are 
to  receive  a  reasonable  construction,  and  are  to  be  construed 
as  requiring  only  as  full  and  accurate  an  inventory,  statement 
and  production  as  the  party,  without  fraud  or  fault  on  his 
part,  is  able  to  furnish.  All  that  the  party  was  required  to 
produce  was  such  papers  as  he  had  in  his  possessioa  or  under 
his  control.  We  do  not  see  that  he  had  agreed  to  procure 
and  produce  duplicates  of  his  bills  of  purchases ;  or  that  he 
was  under  any  obligation  to  procure  them  and  deliver  them  to 
the  assurers.  But  we  think  he  did  not  produce  those  which 
he  had  in  his  possession  or  under  his  control,  and  which  the 
assurers  had  a  right  to  require ;  and  that  the  justice  at  the 
circuit  erred  in  refusing  to  nonsuit  the  plaintiff  and  dismiss 
the  complaint. 

The  judgment  must  be  reversed,  and  a  new  trial  ordered, 
costs  to  abide  the  event. 

[Nbw  Tobk  Obvbbal  Thru,  September  2D,  1868,  Davies,  (Sutherland  and 
Ebgeboom,  Justices.] 
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After  an  insolvent's  discharge  is  granted,  if  the  officer  has  acquired  jurisdiction, 
it  is  conclusive  in  all  other  proceedings  in  which  it  comes  in  question. 

Objections  to  it,  not  relating  to  the  jurisdiction  of  the  officer,  cannot  be  raised 
collaterally,  in  an  action  against  the  insolvent  for  the  collection  of  a  debt 
claimed  by  him  to  be  discharged.  If  such  objections  are  well  taken,  the 
remedy  is  by  a  direct  review  of  the  proceedings,  upon  certiorari. 

What  steps  are  necessary  to  be  taken,  to  give  the  officer  jurisdiction,  so  as  to 
make  his  subsequent  proceedings,  and  the  discharge  of  the  debtor,  con- 
clusive. 

Where  affidavits  of  petitioning  creditors  are  sworn  to  before  a  New  York  com- 
missioner residing  in  another  state,  the  certificate  of  the  secretary  of  state 
of  the  latter  state,  proving  the  official  character  of  such  commissioner,  is  not 
necessary  to  give  jurisdiction  to  the  judge  before  whom  the  proceedings  are 
pending. 

It  seems,  the  jurisdiction  of  the  officer  may  be  shown  by  parol. 

On  the  other  hand,  although  the  discharge  furnishes  evidence  of  the  perform- 
ance of  the  jurisdictional  conditions,  it  does  not  prevent  the  party  assailing 
it,  from  showing  that  the  officer  in  reality  had  no  jurisdiction. 

fTlHIS  was  an  action  upon  a  promissory  note.  The  defense 
JL  was  the  discharge  of  the  defendant  from  his  debts,  under 
the  insolvent  act.  The  jury  found  a  verdict  for  the  defendant, 
and  from  the  judgment  rendered  thereon  the  plaintiffs  appealed 

Barrett  &  Brin8madeyfor  the  appellants. 

F.  B.  Sherman,  for  the  respondent. 

By  the  Court,  Ingraham,  J.  Upon  the  trial  of  this  cause 
the  defendant  offered  in  evidence  proceedings  to  obtain  a  dis- 
charge from  his  debts,  had  before  Judge  Daly,  and  a  discharge 
granted  by  that  officer.  Various  objections  were  taken  to 
those  proceedings,  which  were  overruled  by  the  court,  and  the 
justice  submitted  to  the  jury  the  question  of  fraud  in  conceal- 
ing property.     The  jury  found  for  the  defendant. 

Many  of  the  objections  taken  to  the  proceedings  before  Judge 
Daly  were  not  in  regard  to  matters  affecting  the  jurisdiction 
of  the  officer,    Those  of  them  which  related  to  any  fraudulent 
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disposition  or  concealment  of  property  were  submitted  to  the 
jury,  and  the  finding  thereon  is  conclusive.  Those  objections 
-which  did  not  relate  to  the  jurisdiction  cannot  be  reviewed 
collaterally  in  this  action.  If  any  such  objections  were  well 
taken,  the  remedy  was  by  a  direct  review  of  the  proceeding  on 
certiorari  to  the  officer.  After  the  discharge  was  granted  it 
was  conclusive  in  all  other  proceedings  in  which  the  discharge 
came  in  question.  (Jackson  v.  Robinson,  4  Wend.  440.)  Even 
where  the  case  is  brought  before  the  court  on  certiorari,  many 
of  the  objections  taken  are  unavailing,  because  they  were  not 
presented  to  the  officer  at  the  hearing.  This  rule  was  applied 
to  a  case  in  which  the  true  cause  and  consideration  of  the  in- 
debtedness was  not  stated  in  the  insolvent's  proceedings.  In 
such  a  case  Mr.  Justice  Strong,  after  admitting  that  the  true 
cause  and  consideration  of  indebtedness  was  not  stated  in  the 
proceedings,  adds :  "That  matter  was  proper  for  the  consid- 
eration and  determination  of  the  judge  who  heard  the  petition. 
The  creditors  had  the  notice  required  by  the  statute  to  show 
cause  why  an  assignment  of  the  insolvent's  estate  should  not 
be  made  and  he  be  discharged  from  his  debts.  If  they  neg- 
lected to  appear  and  raise  objections,  they  should  be  concluded 
if  the  officer  had  the  requisite  jurisdiction,  except  as  to  mat- 
ters which  the  statute  declares  shall  avoid  the  discharge/9 
(The  People  v.Stryker,  24  Barb.  649.)  And  in  Stanton  v. 
Ellis,  (2  Kernan,  575,)  Denio,  justice,  says,  u  The  rule  there- 
fore is,  that  where  the  officer  has  acquired  jurisdiction,  the 
discharge  reciting  the  performance  of  the  subsequent  statuto- 
ry requirements  is  incontrovertible  evidence  that  they  have 
been  performed  as  stated,  but  it  is  not  in  the  power  of  the  officer 
to  create  such  evidence,  unless  he  has  in  the  first  place  acquired 
a  right  to  proceed  in  the  case  by  the  performance  by  the  party 
of  the  preliminary  steps  required  by  law  to  be  taken  as  a  con- 
dition to  his  entertaining  the  case/' 

The  question  then  arises,  what  is  necessary  to  give  the  offi- 
cer jurisdiction,  so  as  to  make  his  subsequent  proceedings  and 
discharge  of  the  debtor  conclusive  ?    1.  A  petition  signed  by 
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the  debtor  and  two-thirds  in  amount  of  his  creditors  residing 
within  the  United  States.  2.  The  affidavits  of  the  petition- 
ing creditors,  taken  before  an  officer  authorized  to  take  affida- 
vits to  be  read  in  courts  of  record,  to  the  amount,  nature  and 
consideration  of  the  debt,  and  that  the  creditor  has  received 
nothing  to  become  a  petitioner.  3.  A  full  and  true  account 
of  his  creditors,  the  amount  due  to  them,  the  consideration 
thereof,  a  statement  of  any  judgment  or  other  security  for  the 
payment  of  the  debt;  and  a  full  inventory  of  his  estate. 
4.  An  affidavit  to  be  made  by  the  petitioner,  to  be  taken  before 
the  officer,  of  the  correctness  of  his  petition,  &c,  5.  Proof  of 
residence  within  the  county  where  the  officer  resides. 

These  are  all  the  requisites  to  give  the  officer  jurisdiction ; 
and  where  such  a  state  of  facts  appears  before  the  officer  in 
the  papers  presented,  he  acquires  that  jurisdiction  which 
makes  his  subsequent  acts  valid  and  the  discharge  granted 
by  him  conclusive. 

The  affidavits,  in  this  case,  of  three  of  the  petitioning  cred- 
itors were  sworn  to  before  a  New  York  commissioner  residing 
in  Connecticut  No  certificate  of  the  secretary  of  state  was 
annexed  to  the  affidavits,  to  prove  that  the  person  administer- 
ing the  oaths  was  such  officer  at  the  time  of  presenting  the 
petition.  The  act  of  1850,  under  which  such  commissioners 
are  appointed,  provides  that  before  such  an  affidavit  shall  be 
entitled  to  be  used  or  read  in  evidence,  there  shall  be  subjoined 
or  affixed  to  the  certificate,  a  certificate  of  the  secretary  of 
state  that  such  commissioner  was  duly  authorized  to  take  the 
same,  &c.  * 

The  question  then  arises,  whether  the  certificate  of  the  sec- 
retary was  necessary  to  give  jurisdiction.  The  insolvent  stat- 
ute requires  that  the  affidavit  shall  be  made  before  a  person 
authorized  to  take  affidavits  to  be  read  in  courts  of  record  It 
is  not  denied  that  the  commissioner  had  such  authority.  The 
provision  of  the  statute  was  fully  complied  with,  as  to  these 
affidavits.  The  defect  is  in  the  mode  of  certifying  the  proof 
to  the  magistrate.    This  is  a  provision  in  a  statute  passed 
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subsequent  to  that  in  regard  to  insolvents,  and  the  want  of 
the  certificate  is  not,  in  my  judgment,  a  jurisdictional  defect 
Notwithstanding  this  defect,  the  statute  has  been  obeyed,  and 
it  forms  one  of  those  errors  which  although  not  strictly  in 
accordance  with  the  law,  was  cured  by  the  discharge.  A  variety 
of  cases  may  be  found  where  it  has  been  held  that  the  facts 
upon  which  an  officer  has  to  decide,  although  jurisdictional 
matters,  are  cured  by  the  discharge,  if  erroneously  proven. 

In  Jenks  v.  Stebbins,  (11  John.  224,)  it  was  held  that  the 
discharge  was  evidence  that  the  debtor  had  been  a  resident 
of  the  county  before  presenting  his  petition,  without  any  proof 
of  that  fact  aliunde;  and  in  that  case  Mr.  Justice  Spencer 
added,  "  that  the  officer  has  jurisdiction  may  be  proved  by 
parol,  or  by  relying  on  the  facts  set  forth  in  the  discharge." 

That  case  was  approved  in  Barber  v.  Window \  (12  Wend. 
102.)  Mr.  Justice  Nelson  held  that  the  production  of  the 
discharge  was  per  se  evidence  sufficient  of  the  facts  indispen- 
sable to  give  the  officer  jurisdiction,  subject  to  proof  showing 
affirmatively  that  the  officer  had  no  jurisdiction.  A  similar 
opinion  has  been  expressed  by  Chief  Justice  Shaw,  in  Betts  v. 
Bagley,  (12  Pick.  572.)  In  that  case  the  papers  presented 
showed  that  two-thirds  of  the  creditors  in  amount  petitioned 
with  the  insolvent,  but  upon  the  trial  it  was  proposed  to  show 
that  in  reality  two-thirds  of  the  creditors  had  not  joined  in 
the  petition.  The  chief  justice  held  that  the  papers  gave  ju- 
risdiction to  decide  whether  there  was  in  reality  two-thirds  of 
the  amount  due  to  the  petitioning  creditors  or  not,  and  the 
discharge  was,  on  that  point,  conclusive. 

If,  as  is  said  in  Jenks  v.  Stebbins,  and  Barber  v.  Winslow, 
the  jurisdiction  may  be  shown  by  parol,  then  the  subsequent 
production  on  the  trial  of  the  certificate  of  the  secretary  of 
state  removed  the  defect,  and  showed  that  in  reality  the  officer 
had  jurisdiction  at  the  time  of  receiving  the  papers. 

In  all  the  cases,  however,  although  the  discharge  furnishes 
evidence  of  these  jurisdictional  matters,  it  does  not  prevent 
the  party  from  showing  that  the  officer  in  reality  had  no  juris- 


420  °ASES  IN  THE  SUPREME  COT7BT. 


Ember  v.  Sherman. 

diction.  This  is  not  done  by  the  proof  in  this  case.  On  the 
contrary,  the  proof  establishes  that  the  oaths  to  the  affidavits 
were  properly  administered  by  a  competent  officer,  and  that 
t^ie  only  defect  was  in  the  mode  of  proving  that  fact  to  the 
officer. 

In  Van  Alstyne  v.  Erwine,  (1  Keman>  341,)  Denio,  J., 
says,  "  a  liberal  indulgence  most  be  extended  to  these  proceed- 
ings, (by  attachment,)  even  upon  questions  of  jurisdiction,  if 
we  would  not  render  them  a  snare  rather  than  a  beneficial 
remedy."  The  same  remark  is  applicable  to  proceedings  for 
the  discharge  of  insolvent  debtors.  The  objection  is  purely 
technical,  and  without  merits.  To  hold  such  a  defect  to  be 
fatal,  when  the  proof  shows  that  the  officer  was  fully  author- 
ized to  act,  would  be  a  wide  departure  from  the  rule  as  laid 
down  in  that  case. 

We  have  been  referred  to  Small  v.  Wheaton,  in  2  Abb.  Pr. 
JBep.  175.  In  that  case  the  affidavit  of  the  petitioner  was  not 
made  before  the  officer  conducting  the  proceedings,  as  the 
statute  required.  This  was  not  a  mere  omission  that  could  be 
remedied  by  proof,  but  the  paper  showed  on  its  face  that  it 
was  a  nullity  and  could  not  be  made  valid,  the  same  having 
been  made  before  a  peroon  who  had  no  authority  to  take  that 
affidavit.  In  the  one  case  the  proof  showed  that  there  was  no 
authority ;  in  the  other  that  the  authority  existed. 

Some  names  are  signed  to  the  petition  without  any  amount 
set  opposite  to  th£m,  but  the  same  persons  are  not  stated  to 
be  creditors  in  the  schedule  annexed  to  the  petition.  The  feet 
of  signing  the  petition  without  any  sum  does  not  prove  them 
to  be  creditors.  On  the  contrary,  as  no  sum  is  affixed  to  their 
names,  and  as  they  do  not  appear  to  be  creditors  named  in  the 
schedule,  the  presumption  is  they  were  discovered  not  to  be 
creditors,  after  they  had  signed  the  petition. 

The  case  of  Stanton  v.  Ellis,  (2  Kern.  579,)  is  directly  the 
reverse  of  the  present.  There  the  names  were  placed  in  blank 
in  the  schedule  of  creditors,  without  any  sum  attached  to  them, 
ind  the  court  held  that  inasmuch  as  the  debtor  had  sworn 
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that  they  were  creditors,  and  had  not  stated  the  amount  of 
indebtedness,  the  officer  had  no  means  of  knowing  that  two- 
thirds  in  amount  of  the  creditors  had  petitioned  for  his  dis- 
charge. In  this  case  the  insolvent  has  sworn  that  they  are 
not  creditors,  and  the  difficulty  does  not  exist. 

All  the  other  objections  taken  to  the  validity  of  the  proceed- 
ings, under  the  cases  above  referred  to,  would  not  be  jurisdic- 
tional matters,  or  would  be  matters  on  which  the  officer  was 
called  upon  to  decide  at  the  hearing ;  and  if  so  cannot  be  taken 
advantage  of  in  a  collateral  proceeding. 

The  judgment  should  be  affirmed. 

[Nbw  York  Gubeu  Tbbm,  November  4, 1868.  Domt»y  CUrhe  and  Ingres 
ham,  Justices.] 


Watson,  executor,  &c,  vs.  Campbell  and  others. 

Where  a  commissioner  of  deeds,  in  a  certificate  of  acknowledgment,  certifies  to 
a  material  requisite  to  the  validity  of  a  certificate,  and  without  which  he 
could  not  legally  take  an  acknowledgment,  vis :  that  he  knows  the  parties 
by  whom  the  instrument  purports  to  have  been  executed— which  statement 
is  untrue — such  certificate  is  a  nullity,  both  in  respect  to  the  recording  of 
the  instrument,  and  as  proof  of  the  execution  thereof. 

As  between  the  parties,  however,  the  instrument  would  be  valid,  without  any 
certificate  of  acknowledgment,  upon  proof  that  it  was  executed  and  deliv- 
ered by  the  grantors. 

The  court  will  not  interfere  with  the  finding  of  a  referee,  upon  a  question  of 
feet,  as  to  which  there  is  conflicting  testimony ;  unless  the  clear  weight  of 
evidence  shows  that  he  has  erred. 

APPEAL  by  the  defendants,  from  a  judgment  of  foreclos- 
ure, rendered  at  a  special  term  on  the  report  of  a  referee. 

F.  Byrne,  for  the  appellants. 

B.  QtUen,  for  the  respondent 
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Ingraham,  J.  The  defendants  move  to  set  aside  a  judg- 
ment of  foreclosure  entered  on  the  report  of  a  referee.  The 
mortgage  appears  to  have  been  dated  in  May,  1852,  and  ac- 
knowledged and  recorded  in  December,  1852.  The  commis- 
sioners, before  whom  the  acknowledgment*  was  made,  certify 
that  they  know  the  parties  making  the  same.  The  defendants 
set  up  in  their  answer  that  the  bond  and  mortgage  were  forg- 
eries, and  that  they  never  signed  or  authorized  any  person  to 
sign  the  same  for  them.  The  mortgage  conveyed  the  whole 
of  lot  58,  and  the  right,  title  and  interest  of  the  mortgagor  in 
lot  59,  as  described  in  said  mortgage,  with  another  lot.  It 
appears  that  at  the  time  they  only  had  title  to  lot  58  and  ono 
half  of  lot  59.  Upon  the  trial,  Samuel  F.  Cogswell,  the  com- 
missioner before  whom  two  of  the  mortgagors  acknowledged  the 
execution  of  the  mortgage,  certified  that  he  wrote  and  signed 
the  certificate,  and  that  he  was  certain  the  parties  acknowl- 
edged the  mortgage  before  him.  That  he  did  not  know  either 
of  the  persons  making  the  acknowledgment,  and  that  the  reason 
why  he  says  the  defendants  acknowledged  it,  was  because  he 
never  signed  as  commissioner,  unless  the  person  signing  it  ac- 
knowledged it  before  him. 

This  witness,  on  examination,  stated  that  he  had,  since  his 
former  examination,  been  to  the  house  of  the  defendant,  when 
the  whole  matter  became  familiar  to  him ;  that  he  had  seen 
.the  defendants  since  that  time,  and  recognized  them,  and  was 
confident  that  both  of  them  were  the  parties  who  acknowl- 
edged the  mortgage  before  him.  Upon  the  evidence  the  referee 
found  that  the  mortgage  was  executed  by  the  defendants. 

So  far  as  the  certificate  of  the  commissioner  is  relied  on,  it 
is  a  nullity ;  both  as  to  the  record  and  as  proof  of  the  execu- 
tion. The  commissioner  of  deeds  has  seen  fit  to  certify  to  a 
material  requisite  to  the  validity  of  the  certificate,  which,  on 
his  examination,  he  proves  to  have  been  untrue,  and  without 
which  he  could  not  legally  take  the  acknowledgment.  Had 
he  done  his  duty  in  taking  this  acknowledgment,  he  would 
have  required  proof  of  the  identity  of  the  persons  appearing 
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before  him,  and  this  defense  would  not  probably  have  been 
made.  The  case  shows  the  impropriety  of  a  commissioner  of 
deeds,  in  such  an  acknowledgment,  certifying  that  he  knows 
the  parties,  without  any  other  knowledge  than  a  mere  intro- 
duction, or  seeing  the  signature  written.  He  thereby  endangers 
the  security,  and  exposes  himself  to  liability  for  damages 
arising  therefrom.  In  the  consideration  of  this  case  we  must 
lay  out  of  view  the  certificate  of  the  officer,  as  neither  entitling 
the  paper  to  be  recorded,  nor  as  affording  any  proof  of  the  ex- 
ecution of  the  mortgage.*  As  between  the  parties,  however, 
the  mortgage  would  be  valid,  upon  proof  that  it  was  executed 
and  delivered  by  the  defendants,  without  the  certificate  of  ac- 
knowledgment Cogswell,  the  commissioner,  is  the  subscribing 
witness.  He  testifies  to  the  execution  of  the  paper  in  his 
presence  by  persons  he  did  not  then  know,  but  states  that  he  I 

has  since  seen  the  defendants,  and  recognizes  them  to  be  those  \ 

persons.  He  sayB,  "I  swear  these  two  men  (pointing  to  the 
defendants)  now  present,  came  before  me  and  acknowledged 
the  bond  and  mortgage."  Mr.  Stuyvesant  testifies  that  he  has 
seen  the  defendant  James  Campbell  write,  and  believes  the 
signature  to  be  his. 

The  mortgage  appears  to  have  been  drawn  by  B.  C.  Ferris, 
and  the  money  upon  it  was  received  by  him  from  the  plain- 
tiff's testator,  or  from  her  agent.  It  appears  that  Ferris  was 
the  attorney  of  Campbell ;  that  Campbell  was  at  Ferris'  offioe 
to  procure  a  loan  on  mortgage ;  that  Ferris  told  him  to  bring 
his  deed,  to  search  the  title.  This  was  in  the  year  1852.  It 
also  appears  that  Campbell  requested  Mr.  Stuyvesant,  another 
commissioner  of  deeds,  to  go  to  the  house  and  take  the  ac- 
knowledgment of  his  wife ;  that  he  rode  with  Campbell  to  his 
house  in  Madison  street,  and  there  took  the  acknowledgment 

In  opposition  to  this  testimony  the  defendants  proved  that 
two  or  three  witnesses  did  not  think  the  signature  was  his ; 
that  Campbell,  when  applied  to,  about  a  year  since,  denied 
the  execution  of  the  mortgage ;  and  that  the  interest  had  been 
paid  by  Ferris  up  to  the  year  1855,  and  not  by  the  Campbells* 
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Upon  this  testimony,  contradictory  in  its  character,  the  finding 
of  the  referee  is  conclusive.  There  is  nothing  in  the  evidence 
to  warrant  us  in  saying  that  the  referee  has  not  decided  cor- 
rectly or  according  to  the  weight  of  the  testimony,  and  we 
might  leave  this  case  simply  on  that  long  established  and  safe 
rule  that  the  court  will  not  interfere  with  the  finding  of  a 
jury  or  referee  on  a  question  of  fact,  unless  the  clear  weight 
of  evidence  shows  that  he  has  erred.  But  in  this  case  I  am 
disposed  to  add  that  the  referee  has  found  in  accordance  with 
the  evidence.  How  far  the  credibility  of  Cogswell  was  affected 
by  the  acknowledgment  that  he  had  signed  a  certificate  which 
was  in  fact  untrue,  was  for  the  referee  exclusively  to  decide. 
He  has  seen  fit  to  credit  his  testimony.  The  testimony  of  Mr. 
Btuyvesant  is  not  in  any  way  impeached,  either  as  to  the 
identity  of  Campbell  or  the  acknowledgment  of  his  wife,  and 
from  all  the  facts  in  the  cause  it  seems  to  me  that  any  other  find- 
ing would  have  been  against  the  evidence,  and  against  the  pre- 
sumptions which  naturally  are  to  be  drawn  from  it  And  when 
we  remember  that  this  finding  imputes  to  the  parties  nothing 
criminal  except  the  possible  misapplication  of  the  money  by  the 
attorney,  while  a  contrary  decision  would  involve  both  a  charge 
of  forgery  and  a  charge  of  perjury  as  to  attorney  and  wit- 
nesses, such  a  finding  is  not  to  be  rejected. 

I  conclude,  from  all  the  facts  in  the  case,  that  the  defend- 
ants have  not  received  the  money,  but  have  been  defrauded 
out  of  the  proceeds  of  the  mortgage.  While  I  concur  with 
the  finding  of  the  referee  that  the  defendants  executed  the 
papers,  the  fact  that  for  two  or  three  years  the  attorney  of  the 
defendants  paid  the  interest  on  the  mortgage,  and  that  they 
were  not  called  on  to  pay  it,  leads  strongly  to  the  supposition 
that  although  he  had  the  money  from  the  mortgagee,  he  never 
paid  it  over  to  his  clients,  who  had  left  with  him  the  mort- 
gage ;  and  that  the  defendants,  in  the  walk  of  life  in  which 
they  moved,  otte  of  them  not  signing  his  name  but  only  mak- 
ing a  mark,  and  neither  having  heard  any  thing  from  the  mort- 
gage after  it  Was  signed,  might  have  considered  it  out  of  ex- 
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istence,  and  might  have  honestly  denied  its  existence  when,  in 
1856,  nearly  four  years  after  its  execution,  they  were  first  no- 
tified of  any  claim  upon  it 

The  suggestion  that  the  mortgage  covered  property  which 
was  not  conveyed  to  the  defendants  until  after  the  execution 
of  the  mortgage,  is  not  correct.  On  examining  the  mortgage 
it  will  be  seen  that  it  only  conveys  the  right  and  interest  of 
the  mortgagors  in  lot  59.  If,  at  that  time,  the  mortgagors 
only  owned  one  half  of  that  lot,  it  could  not  be  enforced 
against  the  remaining  half,  and  the  subsequently  acquired  title 
to  that  half  would  not  be  subject  to  the  lien  of  the  mortgage. 

The  case  is  a  hard  one  for  the  defendants.  They  suffer, 
however,  if  they  have  not  received  the  proceeds  of  the  mort- 
gage, by  the  fraud  of  their  own  agent,  and  the  mortgagee  is 
innocent  of  any  participation  in  such  fraud.  Under  such  cir- 
cumstances she  had  the  better  right  and  was  entitled  to  be 
paid. 

The  report  and  the  judgment  are  erroneous,  however,  in 
holding  the  whole  of  lot  59  subject  to  the  plaintiff's  mortgage. 
The  mortgage  only  conveyed  the  right,  title  and  interest  of 
the  mortgagors  as  it  existed  at  the  execution  of  the  mortgage 
on  that  lot  The  judgment  should  be  so  amended  as  to  direct 
the  application  of  one  half  of  the  proceeds  of  lot  59  to  the 
payment  of  the  plaintiff's  mortgage ;  that  the  proceeds  of  the 
other  half  be  applied  to  the  payment  of  Wynkoop's  mortgage, 
and  any  surplus  to  be  paid  to  James  Campbell,  subject  to  a 
lien  thereon  for  any  deficiency  in  the  residue  of  the  property  in 
paying  the  plaintiff's  claim. 

Unless  the  plaintiffs  so  amend  the  judgment  in  ten  days, 
the  judgment  should  be  set  aside  and  the  report  referred  back 
to  the  referee  to  correct  the  same  accordingly. 

Davies,  P.  J.,  concurred. 

Clkrki,  J.  I  concur,  on  the  ground  that  it  is  expedient 
not  to  disturb  the  finding  on  facts  deduced  from  a  conflict  of 
testimony;  but  I  doubt,  if  the  case  were  before  me  as  a  single 
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judge  -without  a  jury,  whether  I  should  have  come  to  the  same 
conclusions  as  the  referee. 

Judgment  modified. 

[New  Yobk  Genual  Teem,  November 4, 1868.    Denies,  Clerke  and  Ingra- 
ham,  Justices.] 


James  A.  Roosevelt  vs.  John  T.  Carpenter  and  othera. 

A  mortgage  creditor  can,  in  the  lifetime  of  the  mortgagor,  either  sue  upon  the 
bond,  or  foreclose  the  mortgage ;  and  he  has  the  right  after  the  death  of  the 
mortgagor,  at  his  option,  either  to  sue  the  heirs  of  the  mortgagor,  upon  the 
bond  collateral  to  the  mortgage,  or  to  foreclose  the  mortgage. 

The  mortgagee  is  not  confined,  in  the  first  instance,  to  his  remedy  by  the 
mortgage,  against  the  mortgaged  premises ;  but  he  may,  without  waiting 
to  exhaust  that  remedy,  resort  at  once  to  his  remedy  upon  the  bond,  which 
the  statute  gives  him  against  the  heirs,  and  all  the  real  estate  which  they 
take  by  descent 

Where  an  action  is  brought  upon  the  bond,  against  the  heirs  of  the  mortgagor, 
in  the  name  of  the  mortgagee,  but  for  the  benefit  of  a  grantee  of  the  heirs 
of  the  mortgaged  premises,  proof  that  it  was  represented  to  such  grantee, 
at  the  time  of  his  purchase,  by  the  grantors,  that  the  premises  were  only 
.  subject  to  a  mortgage  specified,  the  amount  of  which  was  dedncted  from  the 
purchase  money,  and  the  balance  paid  by  the  purchaser,  who  understood 
that  there  was  no  other  mortgage ;  when  in  fact  the  mortgage  accompany- 
ing the  bond  sued  on,  was  also  a  lien  on  the  premises,  at  that  time,  is  ad- 
missible, and  should  be  received. 

THIS  is  an  action  brought  upon  a  bond  made  by  John  W. 
Carpenter  and  Joseph  Gk  Carpenter,  both  deceased,  tc 
James  I.  Roosevelt,  deceased,  and  Cornelius  V.  S.  Roosevelt, 
against  the  heirs  of  Joseph  G.  Carpenter,  who  was  the  survi-  I 

vor  of  the  obligors,  by  the  plaintiff,  who  is  the  assignee  of  ! 

Cornelius  V.  S.  Roosevelt  by  assignment  from  him  personally 
and  as  executor  of  James  I.  Roosevelt.  The  bond  was  con- 
ditioned for  the  payment  of  the  principal  sum  of  $2000  and 
interest.  The  complaint  alleges  that  the  estate  of  Joseph  G. 
Carpenter  has  been  exhausted,  and  claims  judgment  against 
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the  heirs,  who  have  received  more  than  sufficient  real  estate, 
all  of  which,  within  the  jurisdiction  of  the  court,  has  been 
sold.  This  is  admitted.  The  answer  alleges  that  the  bond 
was  accompanied  by  a  mortgage  upon  the  premises  number 
seven  White  street,  in  the  city  of  New  York,  which  had  been 
sold  by  the  defendants  to  one  W.  H.  Johnston,  and  which 
were  amply  sufficient  to  satisfy  the  plaintiff's  demand,  and 
which  it  was  claimed  should  be  exhausted  before  recourse  was 
had  to  the  heirs  of  the  obligors.  It  also  sets  up  payment, 
but  this  defense  was  not  proved  on  the  trial  The  deed  to 
Johnson  conveyed  "  the  right,  title  and  interest"  of  the  grant- 
ors, of,  in  and  to  the  premises,  without  warranty,  or  covenants 
of  any  kind.  The  action  was  referred  to  a  referee,  who  found 
for  the  defendants,  on  the  ground  that  in  equity  the  defendants 
were  entitled  to  have  the  mortgage  foreclosed  and  the  land 
exhausted  before  recourse  should  be  had  to  them.  From  the 
judgment  entered  upon  his  report  the  plaintiffs  appealed. 

B.  B.  Boosevelt,  for  the  appellant.  I.  The  right  fo  sue 
the  heirs  of  an  obligor,  when  they  are  named  in  the  bond 
and  have  property  by  descent,  is  a  common  law  right  affirmed 
by  statute. 

II.  A  mortgage  accompanying  a  bond  is  merely  collateral 
security  and  does  not  affect  such  right.  (Langdon  v.  Buely 
9  Wend.  80.    Jackson  v.  Blodgeb,  5  Cowen,  202.) 

III.  An  obligee  has  a  right  to  sue  on  the  bond,  or  fore- 
close the  mortgage,  at  his  pleasure,  and  he  will  not  be  con- 
trolled by  the  court,  except  in  a  case  where  there  are  strong 
equities  against  him.     (Jackson  v  Hull,  10  John.  481.) 

IV.  The  equities  in  this  case  are  all  in  favor  of  the  suit  and 
against  such  inference. 

V.  The  property  mortgaged  clearly  was  not  sold  subject  to 
the  mortgage,  and  from  the  nature  of  the  deed  to  the  pur* 
chaser  he  can  have  no  covenant  to  protect  him* 

VI.  The  proof  admitted  shows,  in  spite  of  the  form  of  the 
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deed,  which  is  the  customary  one,  that  the  premises  were  to 
be  subject  only  to  one  mortgage,  which  has  been  paid  off,  and 
the  proof  which  would  clearly  have  established  this,  ought  to 
have  been  admitted. 

VII.  The  ruling  of  the  referee  as  to  such  testimony,  was 
incorrect,  as  the  offer  was  to  prove  matters  collateral  to  the 
written  deed  and  not  necessarily  included  in  it  (3  Phil.  Ed. 
1479, 1444  5  Gttt  &  John.  147,  157.  Murray  v.  Smith, 
1  Duer,  425.) 

A.  Mathews,  for  the  defendants.  I.  The  mortgaged  land 
is  the  fund  primarily  liable  to  pay  the  plaintiff's  debt.  (1 B.  8. 
740,  §  4.  HaUey  v.  Reed,  9  Paige,  454,  455.  House  t. 
House,  10  id.  158.  Johnson  v.  Corbett,  11  id.  270.)  (1.)  It 
is  well  settled  in  equity  that  a  creditor  having  two  funds  or 
remedies,  shall  be  compelled  to  resort  to  that  least  prejudicial 
to  his  debtor.  (Halsey  v.  Heed,  9  Paige,  453  to  455.)  The 
deed  to  Johnston  conveyed  only  the  defendant's  equity  of  re- 
demption in  the  lands.  The  plaintiff  seeking  the  equitable 
interference  of  this  court  must  act  equitably.  If  the  defend- 
ants are  compelled  to  pay  the  debt  they  are  remediless  against 
Johnston,  their  grantee.  (2.)  The  statute  making  mort- 
gaged lands  of  deceased  pereons  primarily  liable  to  pay  mort- 
gage debts,  (1  R  8.  749,  §  4,)  and  the  statute  making  the 
heir  liable  for  the  debt  of  the  ancestor  to  the  extent  of  land* 
inherited,  (2  R  S.  452,  §§  32  to  55,)  are  in  pari  materia,  and 
to  be  construed  together.  (1  Kent's  Com.  433.  Sedgwick 
on  Statute  Law,  p.  247.) 

II.  The  proffered  evidence,  of  statements  made  by  & 
agent  of  the  defendants,  was  properly  excluded  by  the  referee 
(1.)  They  are  wholly  foreign  to  the  plaintiff's  right  of  action 
or  his  remedy,  and  are  totally  immaterial.  (2.)  There  being 
no  pretense  of  fraud,  they  would  be  inadmissible  even  in  an 
action  between  Johnston  and  the  defendants.  (3.)  They  were 
not  within  the  scope  of  the  authority  of  the  agent    The 
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principal  herself  (the  guardian)  had  no  power  to  make  them  to 
bind  the  defendants,  and  she  could  confer  none  upon  her  agent 
(N.  Y.  Life  Ins.  and  Trust  Co.  v.  Beebe,  3  Seld.  364)  (4)  If 
there  was  any  understanding,  representation,  statement  or 
agreement  made  by  authority,  all  were  merged  and  extinguish- 
ed in  the  deed,  and  (in  the  absence  of  fraud)  the  deed  could 
not  be  impeached  or  contradicted  by  parol  evidence,  even  in 
an  action  by  Johnston  against  the  defendants.  {Howes  v. 
Barker,  3  John.  506.  Houghtaling  v.  Lewis,  10  id.  297. 
Renard  v.  Sampson,  2  Kern.  561.)  (5.)  Johnston,  himself, 
could  avail  himself  of  the  alleged  misstatement  only  by  cancel- 
ing the  deed  and  surrendering  the  lands  to  the  defendants, 
which  he  cannot  do  in  this  action.  (Moyer  v.  Shoemaker, 
5  Barb.  319.) 

By  the  Court,  Sutherland,  J.  I  think  that  the  conclu- 
sion of  law,  found  by  the  referee  in  this  case,  was  erroneous, 
and  that  the  judgment  entered  upon  his  report  should  be  re> 
versed,  and  that  there  should  be  a  new  trial  with  costs  to 
abide  the  event. 

It  is  true,  that  as  between  the  personal  representatives  and 
the  heire  of  Joseph  G.  Carpenter,  the  deceased  surviving  ob- 
ligor, the  mortgaged  premises  were  primarily  liable  for  the 
mortgage  debt  (Halsey  v.  Reed,  9  Paige,  453-55.  Johnson 
v.  Corbett,  11  id.  270 ;)  but  this  is  an  action  by  the  assignee  of 
the  obligees  of  the  bond,  against  the  heirs  of  the  surviving 
obligor,  and  all  the  questions  arise  between  those  parties. 
The  cases  in  9th  and  11th  Paige  have  no  application. 

The  provision  of  the  revised  statutes,  (vol.  1,  p.  749,  §  4,) 
altering  the  common  law,  is  a  regulation  as  between  the  heirs 
and  the  personal  representatives ;  and  in  my  opinion  it  in  no 
way  affects  or  qualifies  the  direct  liability  of  the  heirs  by  the 
provision,  2  B.  S.  452,  §  32,  to  the  creditor.  The  bond  rep- 
resents the  debt,  the  principal ;  the  mortgage  is  but  collateral 

The  right  of  the  obligee  or  holder  of  the  bond  to  sue  the 
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obligor,  in  his  lifetime,  is  no  more  complete  or  perfect  than  his 
right  to  sue  the  heirs  of  the  obligor,  after  his  death,  in  a  casein 
which  the  heirs  are  liable  by  the  statute.  The  mortgage  cred- 
itor can,  in  the  lifetime  of  the  mortgagor  and  obligor,  at  his 
option,  either  sue  the  bond  or  foreclose  the  mortgage.  I  do 
not  see  why  he  has  not  the  right,  after  the  death  of  the 
mortgagor  and  obligor,  at  his  option,  either  to  sue  the  heirs 
when  liable  for  the  debt,  or  to  foreclose  the  mortgage. 

In  this  case  it  appears  that  not  only  the  mortgaged  premises, 
but  other  real  estate  described  in  the  complaint,  exceeding  in 
value  the  plaintiff's  demand,  descended  to  the  heirs.  Their 
liability  by  the  statute,  is  to  the  extent  of  the  estate,  inter- 
est, and  right  in  all  of  the  real  estate  which  shall  have  de- 
scended to  them ;  not  merely  to  the  extent  of  their  estate  and 
interest  in  the  mortgaged  premises.  The  mortgaged  premises 
were  liable  to  the  mortgage  creditor  for  the  debt,  by  the  con- 
tract— the  mortgage — and  all  the  real  estate  of  the  intestate, 
which  descended  to  the  heirs,  including  the  mortgaged  prem- 
ises, or  their  proceeds  if  aliened  by  them  before  action,  (2  B.  S. 
454,  §§  47,  48,  49,)  were  also  liable  to  the  mortgage  creditor, 
both  at  law  and  in  equity,  (Laws  of  1837,  ch.  460,  §  73,)  6jf 
the  statute. 

I  find  neither  reason  nor  authority  for  holding  that  the 
mortgage  creditor  is  confined  in  the  first  instance  to  his  reme- 
dy given  by  the  mortgage  against  the  mortgaged  premises; 
and  that  he  cannot  pursue  the  remedy  which  the  statute 
gives  him  against  the  heirs  and  all  the  real  estate  which  they 
take  by  descent  on  the  bond,  until  he  has  first  exhausted  his 
remedy  under  the  mortgage. 

I  do  not  see  why  the  equities  between  the  heirs  and  pa- 
sonal  representatives  of  the  intestate  should  limit  the  creditor's 
right  of  action  against  the  heirs  ;  and  I  find  nothing  in  the 
statute  confining  him  to  the  mortgage,  in  the  first  instance. 

For  these  reasons  alone — and  this  is  putting  the  case  upon 
strictly  legal  principles — I  think  the  report  of  the  referee  iraa 
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erroneous,  and  that  the  judgment  entered  on  it  should  be 
set  aside. 

But  admitting  that  this  suit  was  brought  for  the  benefit  of 
Johnston,  the  grantee  of  the  heirs  of  the  mortgaged  premises,  it 
appears  to  me  that  all  the  equities  of  the  case  are  in  favor  of 
the  plaintiff.  The  deed  of  the  heirs  did  in  fact,  of  course 
only  convey  the  equity  of  redemption ;  but  the  premises 
were  not  conveyed  by  them,  subject  to  the  mortgage ;  and 
the  plaintiff  offered  to  prove  that  it  was  represented  to  John- 
ston by  Thomas  E.  Allen,  the  agent  of  John  T.  Carpenter, 
the  heir  and  grantor  of  full  age,  and  of  May  Carpenter,  the 
guardian  of  the  infant  heirs,  the  other  grantor,  at  and  prior  to 
his  purchase,  that  the  premises  were  only  subject  to  a  mortgage 
to  the  Merchants'  Insurance  Co.  for  $2000,  and  to  no  other ; 
which  was  deducted  from  the  consideration  money,  $4000,  to 
be  paid  by  Johnston  for  the  premises ;  the  balance  paid  by 
him ;  and  that  $4000  was  the  price  and  value  of  the  prem- 
ises; and  that  Johnston  understood  that  there  was  no  other 
mortgage  on  the  premises.  It  was  not  necessary,  probably, 
for  the  plaintiff  to  make  this  offer,  or  to  give  the  evidence  in- 
volved in  it ;  but  it  appears  extraordinary  that  the  referee 
should  have  excluded  the  evidence ;  with  the  admission  before 
him  that  the  action  was  prosecuted  on  the  retainer  and  at 
the  expense  of  Johnston;  and  should  then  have  dismissed  the 
plaintiff's  complaint,  on  the  ground  that  he  had  no  remedy 
against  the  heirs  until  he  had  exhausted  his  remedy  under  the 
mortgage. 

As  between  Johnston  and  the  heirs,  assuming  this  offer  to 
have  been  made  in  good  faith,  the  equities  were  all  on  the 
side  of  Johnston.  He  offered  to  proye,  in  effect,  that  he  had 
paid  the  money  to  the  heirs  to  pay  the  mortgage.  Why 
should  they  not  pay  it  ?  Ought  they  to  keep  the  money, 
and  compel  him  to  pay  it  again  ?  It  appears  to  me,  had  the 
evidence  been  received,  it  would  have  been  an  answer  (if  any 
was  necessary)  to  the  equitable  position  insisted  on  by  the 
defendants  and  held  by  the  referee,  that  the  plaintiff  must 
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firot  resort  to  the  mortgage.  The  matters  offered  to  be  proved, 
would  not  have  contradicted  the  deed,  but  were  collateral  to, 
and  consistent  with  it. 

Judgment  reversed,  and  new  trial  granted. 

[Nbw  Yoejc  General  Term,  November  4,  1868.     Dcwies,  CZsrib*  tad 
Sutherland,  Justices.] 


Mart  E.  Thompson  and  others  vs.  EdwjIrd  G.  Thompson. 

A  testator,  by  his  will,  gave  to  each  of  his  children  one  of  the  shares  into 
which  he  had  directed  his  estate  to  be  divided,  the  interest  and  income  of 
which  was  to  be  applied  to  their  support  and  education  during  their  minor- 
ity, and  upon  his  son  or  sons,  respectively,  arriving  at  the  age  of  21  yean, 
their  shares  were  to  be  paid  over  to  them.  The  will  then  directed  that  the 
principal  sums  bequeathed  and  devised  to  his  children  'should  vest  in  ifcm, 
respectively,  when  and  as  they  should  respectively  arrive  at  the  age  of 
twenty-one,  and  not  before;  provided  that  if  either  of  his  children  should 
die  before  attaining  the  age  of  21,  leaving  issue,  such  issue  should  stand  in 
its  parent's  place,  had  the  latter  lived  to  attain  the  age  of  21.  In  case  of 
the  extinction  of  all  the  lineal  descendants  of  the  testator  at  any  time  be- 
fore all  or  any  of  his  estate  so  devised  should  have  vested  in  interest,  the 
testator  gave  the  same,  or  so  much  as  might  not  then  have  vested  in  interest, 
to  his  father,  if  living ;  if  not,  then  to  his  uncle,  if  living ;  if  not,  then  to  the 
heirs  male  of  his  uncle.  The  entire  estate  left  by  the  testator  consisted  of 
personal  property.  He  died  in  July,  1886,  leaving  a  widow,  a  daughter  C, 
and  two  sons,  A.  F.  and  E.  G.  The  said  A.  P.  died  in  April,  1846,  aged 
nearly  thirteen  years,  and  leaving  no  issue.  C.  the  daughter,  andE.  G.  the 
other  son,  were  now  each  of  the  age  of  21  years  and  upwards.  The  widow 
of  the  testator  was  still  living. 

EM,  1.  That  the  share  of  A.  F.  vested  in  him,  in  interest,  on  the  death  of  the 
testator ;  and  that  having  so  vested  on  his  death  without  issue,  the  same 
was  to  be  distributed  in  equal  shares  to  his  mother  and  surviving  brother 
and  sister,  under  the  statute  of  distributions ;  to  take  and  hold  absolutely, 
in  their  own  right. 

2.  That  by  the  declaration,  in  the  will,  that  the  principal  sums  bequeathed  to 
the  children  should  vest  in  them,  respectively,  when  and  as  they  should 
arrive  at  the  age  of  21,  and  not  before,  the  testator  must  be  presumed  to 
have  meant  vest  in  possession. 
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8.  That  the  limitation  over  to  the  rather,  and  uncle  of  the  testator,  and  in  case 
of  the  ancle's  death  to  the  male  heirs  of  the  uncle,  by  its  very  terms  could 
not  take  effect  until  after  the  expiration  of  three  lives  in  being  at  the  death 
of  the  testator,  and  was  therefore  void. 

THIS  case  was  submitted,  for  the  construction  of  the  will  of 
the  late  Edward  G.  Thompson.  The  testator,  by  his  will, 
after  directing  the  sum  of  $3000  to  be  appropriated  out  of  his 
estate,  by  his  executors  and  trustees,  for  the  support  and 
maintenance  of  his  wife  and  children,  and  the  education  of  his 
children,  for  and  during  the  first  year  after  his  decease,  further 
orders  and  directs,  that  at  the  expiration  of  one  year  after  his 
decease,  his  whole  estate  shall  be  divided  into  a  number  of 
shares,  greater  by  one  than  the  number  of  children  whom  he 
should  leave  him  surviving ;  that  his  executors  and  trustees 
should  set  apart  one  of  said  shares,  and  hold  and  invest  the 
same,  and  pay  over  the  interest  and  income  thereof,  to  his 
wife  during  her  life,  or  so  long  as  she  should  remain  his  wid- 
ow, and  no  longer.  He  then  gives,  devises  and  bequeaths  to 
each  of  his  children  who  might  survive  him  one  of  the  shares ; 
and  in  case  his  wife  should  die  before  him,  or  if  she  should 
survive  him,  then  upon  her  death  or  re-marriage,  he  gives  the 
share  so  directed  to  be  set  apart  for  her  use,  to  any  son  or 
sons  who  should  survive  him,  share  and  share  alike.  In  rela- 
tion to  the  share  or  shares  of  the  sons,  the  testator  directs  his 
executors  and  trustees  to  hold,  invest  and  improve  the  same, 
and  the  surplus  accumulations  thereof,  and  out  of  the  interest 
and  income  of  their  respective  shares  to  pay  such  amount  or 
amounts  as  may  be  necessary  or  proper  for  the  maintenance 
and  support  of  the  sons  respectively,  and  for  his  or  their  edu- 
cation for  any  profession  or  occupation  which  he  or  they  may 
respectively  choose,  after  he  or  they  shall  have  respectively 
attained  the  age  of  fourteen  years.  And  upon  his  son  or  sons 
respectively  arriving  at  the  age  of  21  years,  the  testator  directs 
that  his  executors  and  trustees  shall  pay  over  to  his  sons  their 
respective  shares,  to  be  thenceforth  had  and  holden  by  them 
and  their  respective  heirs,  executors  and  administrators  forever, 
Vq*.  XXYJIJ?  28 
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The  testator  directs  the  shore  or  shares  of  his  daughter  or 
daughters  to  be  held  by  his  executors  and  trustees,  in  trust  for 
them  respectively,  as  follows :  until  their  marriage  or  ani?al 
at  the  age  of  21  to  pay  out  of  the  interest  and  income  of 
their  respective  shares,  such  amount  or  amounts  as  shall  be 
neoessary  or  proper  for  their  maintenance,  support  and  educa- 
tion in  a  respectable  &nd  proper  manner j  the  surplus  of  such 
interest  or  income  to  be  added  to  her  or  their  respective  shares, 
and  to  be  subject  to  the  same  trusts  as  are  therein  declared 
with  regard  to  the  principal ;  and  when,  and  as,  his  daughter 
or  daughters  attain  the  age  of  21  years,  or  marry,  during  the 
residue  of  their  respective  lives,  to  pay  to  her  or  them  respect- 
ively, for  her  or  their  respective  sole  and  separate  use,  the  in- 
oome  and  interest  of  their  respective  shares  and  of  any  surplus 
accumulations  thereof.  Upon  the  death  of  his  daughter  or 
daughters  respectively,  to  pay  over  their  respective  shares  or 
portions,  and  the  surplus  accumulations  thereof,  to  such  per- 
son or  persons,  and  in  such  proportions  and  shares,  and  for 
such  estate,  and  under  such  limitations  and  restrictions  as  she 
or  they  shall  respectively,  by  any  instrument  in  writing  exe- 
cuted in  the  presence  of  two  subscribing  witnesses,  in  the  na- 
ture of  a  last  will  and  testament,  order,  limit  or  appoint; 
but  such  appointment  shall  be  in  favor  of  their  respective  issue 
only,  if  they  die  leaving  issue ;  and  if  they  die  without  leaving 
issue,  such  appointment  must  be  in  favor  of  some  one  or  more 
of  the  lineal  descendants  of  the  testator ;  and  if  his  daughter 
or  daughters  should  die  without  having  exercised  the  power 
of  appointment  at  all,  or  in  the  manner  authorized,  their 
shares,  with  the  accumulations  thereof,  are  to  be  paid  over  to 
their  issue  respectively ;  and  upon  the  death  of  a  daughter 
without  issue,  and  without  having  exercised  the  power  of  ap- 
pointment, then  her  or  their  respective  shares  shall  fell  into 
and  form  a  part  of  the  residuary  estate.  The  testator  then 
directs  his  executors  to  invest  all  and  every  the  sum  or  sums, 
directed  to  be  held  and  invested  by  them,  in  bonds  and  mort- 
gages, or  public  or  private  stocks  within  the  state  of  New 
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York,  or  in  stocks  of  the  United  States ;  and  deolares  that 
the  principal  sums  bequeathed  and  devised  to  his  children  shall 
vest  in  them  respectively,  when  and  as  they  respectively  arrive 
at  the  age  of  21  years  and  not  before ;  provided  that  if  any  of 
his  children  should  die  before  attaining  the  age  of  21,  leaving 
lawful  issue,  such  issue  shall  stand  in  the  plaoe  his  or  their 
parent  would  have  been  entitled  to,  had  the  parent  lived  to 
attain  the  age  of  21  years ;  and  in  case  of  the  extinction  of  all 
the  lineal  descendants  of  the  testator,  at  any  time  before  oil 
or  any  of  his  estate  so  devised  and  bequeathed  shall  have  vest- 
ed in  interest,  the  testator  gives  the  same,  or  so  much  as  may 
not  then  have  vested  in  interest,  to  his  father,  Abraham  G. 
Thompson,  if  living ;  if  not,  then  to  his  uncle  Jonathan 
Thompson,  if  living ;  if  not,  then  to  the  heirs  male  of  his 
uncle  Jonathan  Thompson.  The  testator  appoints  his  father, 
Abraham  G.  Thompson,  and  four  others  named  in  the  will, 
executors  and  trustees. 

The  testator  died  July  23d,  1835,  leaving  him  surviving  his 
widow,  Mary  E.*  Thompson,  his  daughter  Cornelia,  now  Mrs. 
Pennoyer,  and  two  sons,  Augustus  Frederick,  and  Edward  G. 
Thompson  the  defendant.  The  said  Augustus  Frederick  died 
on  the  22d  day  of  April,  1846,  aged  twelve  years  and  eleven 
months, 'leaving  no  widow  and  no  children  or  representative 
of  a  child.  His  mother  survived  him  and  is  now  living.  The 
said  Cornelia  Pennoyer  and  Edward  G.  Thompson  are  each 
of  the  age  of  21  years  and  upwards,  and  the  only  brother  and 
sister  of  the  said  Augustus  Frederick.  The  said  Cornelia  has 
three  children  now  living,  her  lawful  issue  by  a  former  hus- 
band, Thomas  E.  Quimby  deceased ;  all  of  whom  are  infants 
under  the  age  of  21  years ;  and  has  no  other  lawful  issue  now 
living. 

The  entire  estate  left  by  the  testator  consisted  of  personal 
property. 

The  bequest  to  his  wife  of  the  income  of  one  share  of  his 
estate,  during  her  life  or  re-marriage,  is  declared  by  the  tes- 
tator to  be  in  full  satisfaction  and  in  lieu  of  her  dower  and 
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distributive  share  in  his  estate ;  and  she  accepted  such  provis- 
ion in  fall  satisfaction  of  her  dower  and  distributive  share  in 
the  estate. 
The  questions  arising  upon  the  above  state  of  facts  were: 

1.  To  whom  is  the  share  of  the  estate,  which  would  have 
belonged  to  Augustus  Frederick  had  he  lived,  now  to  be  dis- 
tributed? 

2.  In  what  proportions  is  suoh  distribution  to  be  made,  and 
are  the  distributees  to  take  the  same  in  their  own  right 
severally,  or  how  otherwise  ? 

O.  A.  Seward,  for  Mary  E.  Thompson  and  C.  R.  Pennoyer. 

&  P.  Cowles,  for  E.  H.  Quimby  and  others. 

Samuel  Blatchford,  for  E,  G.  Thompson,  trustee,  &c 

Py  the  Court,  Sutherland,  J.  I  suppose  the  share  or  leg- 
acy of  Augustus  Frederick  vested  in  him  in'  interest  on  the 
death  of  the  testator,  notwithstanding  the  declaration  in  the 
will,  that  the  principal  sums  bequeathed  to  the  children  should 
vest  in  them  respectively,  when  and  as  they  should  respect- 
ively arrive  at  the  age  of  21  years,  and  not  before ;  and  that 
having  so  vested,  on  his  death  without  issue,  the  same  is  to  be 
distributed  in  equal  shares  to  his  mother  and  surviving  brother 
and  sister,  under  the  statute  for  the  distribution  of  the  estates 
of  intestates,  to  take  and  hold  absolutely  in  their  own  right. 

By  the  declaration  in  the  will,  that  the  principal  sums  be- 
queathed to  the  children  shall  vest  in  them  respectively  when 
and  as  they  arrive  at  the  age  of  21  years,  and  not  before,  the 
testator  must  be  presumed  to  have  meant,  vest  fa  possession, 
Such  declaration  thus  construed,  is  consistent  with  the  vesting 
of  the  shares  in  interest  in  the  testator's  sons  on  his  death; 
and  so  is  the  declaration,  that  in  case  any  of  the  children  of 
the  testator  should  die  before  arriving  at  the  age  of  21  yean 
leaving  issue,  such  issue  shall  stand  in  the  place  of  the  deceased 
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parent ;  for  the  statute  for  the  distribution  of  the  estates  of 
intestates  would  place  such  issue  in  the  same  position. 

There  is  no  limitation  over  of  the  sons'  shares  in  case  of 
their  death  without  issue,  except  the  limitation  over  to  the 
father  of  the  testator,  if  living ;  in  case  of  his  death,  to  the 
uncle  of  the  testator ;  in  case  of  his  death,  to  the  male  heirs 
of  the  uncle,  upon  the  extinction  of  aU  the  lineal  descendants 
of  the  testator  at  any  time  before  all  or  any  of  the  estate 
devised  and  bequeathed  shall  have  rested  in  interest 

This  limitation  over,  by  its  very  terms,  could  not  take  effect 
until  after  the  expiration  of  three  lives  in  being  at  the  death 
of  the  testator,  and  is  therefore  void.  If  valid,  I  do  not  see 
why  it  would  not  suspend  the  absolute  ownership  of  the  share 
of  Augustus  Frederick  for  the  farther  term  of  the  lives  of  his 
surviving  brother  and  sister. 

I  at  first  thought  that  the  share  of  Augustus  Frederick  was 
to  be  distributed,  as  a  reversion  undisposed  of  by  the  testator, 
on  the  death  of  Augustus  Frederick  without  issue ;  but  upon 
the  whole,  I  think  the  direct  absolute  bequest  to  him  of  his 
share,  without  any  valid  limitation  over,  except  perhaps  to  his 
issue,  in  case  of  his  death  leaving  issue,  must  control ;  and 
that  the  above  is  the  better  and  more  correct  construction  of 
the  will,  so  far  as  the  construction  of  the  will  is  called  for  by 
the  questions  submitted  to  us. 

I  do  not  however  think  these  questions  so  free  from  doubt 
as  to  have  entirely  justified  eminent  counsel  in  submitting 
this  case  to  us  without  argument,  or  even  points. 

[Nxw  Tobk  Gbksrax.  Tbbm,  October  2,  1858.  Davies,  Ingraham  and 
Sutherland.  Justices.] 
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A  married  woman,  after  her  coverture  ceases,  cannot  make  a  valid  legal  prom- 
ise to  pay  a  debt  which  Bhe  incurred  during 'coverture. 

The  decision  of  the  superior  court  of  New  York,  in  Waikins  v.  Bedstead, 
(2  Sandf.  Sup.  C.  Rep.  811,)  approved 

A  mere  moral  obligation  is  not  a  sufficient  consideration  to  support  a  promise, 
unless  it  is  founded  on  a  previous  legal  liability. 

f[IS  action  was  brought  upon  three  promissory  notes,  made 
by  the  defendant  during  her  coverture,  and  also  for  a  bal- 
ance due  upon  an  account,  for  merchandise  sold  to  her  daring 
her  coverture.  The  complaint  alleged  that  the  promissory 
notes  were  for  goods  sold  and  delivered  to  defendant  at  her 
request,  "and  solely  on  her  credit  and  responsibility,  she  being 
then  a  trader  doing  business  in  her  own  name,  and  for  her  own 
personal  benefit  and  advantage,  she  holding  herself  out  to  be 
an  unmarried  woman ;"  that  she  now  alleges  that  she  was 
then  married,  but  that  after  the  sale,  &c,  and  after  the  death 
of  her  alleged  husband,  "  she,  in  consideration  of  the  premises, 
and  of  her  duty  in  that  behalf,  and  of  the  moral  obligation 
resting  upon  her  to  pay,"  promised  to  pay.  The  demurrer 
was  "  that  the  said  amended  complaint  does  not  contain  facts 
sufficient  to  constitute  a  cause  of  action." 

The  court,  at  special  term,  allowed  the  demurrer,  and  the 
plaintiff  appealed 

A.  Boardman,  for  the  appellant.  I.  The  complaint  sets 
forth  six  distinct  causes  of  action,  in  six  distinct  counts.  (See 
§  150,  and  Utile  86.)  The  demurrer  is  that  th6  complaint 
"does  not  contain  facts  sufficient  to  constitute  a  cause  of  ac- 
tion." If  the  facts  set  forth  in  any  one  of  the  counts  consti- 
tute a  cause  of  action,  there  must  be  judgment  for  the 
plaintiff. 

II.  There  can  be  no  doubt  that  the  facts  set  forth  in  the 
1st,  2d,  3d  and  4th  counts,  do  as  to  each  count  state  a  good 
cause  of  action.  They  contain  no  admission  that  the  defend- 
ant was  a  married  woman,  nor  does  any  part  of  the  complaint 
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Each  of  these  counts  states  a  good  cause  of  action  in  a  well 
settled  legal  form. 

III.  The  sixth  count  was  added  as  an  amendment  to  the 
original  complaint  after  the  original  answer  of  the  defendant 
was  served,  setting  up  coverture,  and  is  adapted  to  meet  any 
proof  she  may  offer  of  her  allegations  in  that  behalf  The 
promise  there  alleged  is  one  which  constitutes  a  good  cause  of 
action,  whether  at  the  time  of  making  any  of  the  contracts  in 
the  previous  counts  stated  she  was  married  or  unmarried. 
(1.)  The  moral  obligation  to  pay  a  debt  contracted  during 
coverture,  at  the  special  request,  for  the  personal  advantage 
of  a  married  woman,  or  under  any  circumstances  imposing  on 
her  a  moral  obligation  to  pay,  is  a  good  consideration  for  an 
express  promise  to  pay.  (Vance  v.  WeUs,  8  Ala.  399.  Barnes 
v.  HecBey,  2  Taunt.  182.  Lee  v.  Muggeridge,  5  id.  36.  JEMe 
v.  Judson,  24  Wend.  99.  Geer  v.  Archer,  2  Barb.  S.  C.  B. 
425.  2  Greenl  on  Ev.  93.  21  Am.  Jurist,  276.  Chitty  on 
Con.  (erf.  of  1842,)  46,  48.  1  Chithfs  Black.  443,  359.  Ham- 
mond v.  Hopping,  13  Wend.  505.  Miller  v.  Hull,  4  JDenio, 
104  Bice  v.  Welling,  5  Wend.  595.  Early  v.  MaJion, 
19  John.  150.)  (2.)  In  this  case  all  the  elements  of  obliga- 
tion exist.  The  defendant  was  "a  trader,  doing  business  in 
her  own  name/'  and  for  "her  own  personal  benefit  and  advan- 
tage/' She  held  herself  out  to  be  an  unmarried  woman,  was 
trusted  "solely  on  her  credit  and  responsibility  f  and  after 
the  death  of  her  husband  "she,  in  consideration  of  the  pre- 
mises, and  of  her  duty  in  that  behalf,  and  of  the  moral  obli- 
gation resting  upon  her  to  pay,"  promised  to  pay. 

D.  P.  Wheedon,  for  the  Respondent  L  A  note  made  by  a 
married  woman  during  the  life  of  the  husband,  and  given  in 
payment  of  merchandise  sold  during  her  coverture,  is  void. 
(See  Watkins  v.  Halsteadj  2  Sand/.  S.  C.  B.  311, 1  Par- 
sons  on  Cont.  358,  359,  360,  361,  and  notes.  Geer  v.  Archer, 
2  Barb.  S.  G.  B.  420.  Nash  v.  Bussell,  5  id.  556.  Lloyd  v. 
Lee,  1  Stra.  94.) 
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II.  If  the  original  contract  was  void,  a  subsequent  promise, 
without  a  consideration,  would  be  void  also.  A  moral  obliga- 
tion alone  is  not  sufficient  to  change  a  contract  originally  void, 
and  make  it  valid  and  binding.     (See  cases  above  cited.) 

By  the  Court,  Clebke,  J.  The  counsel  for  the  plaintiff 
contends,  because  the  complaint  contains  six  distinct  counts, 
in  each  of  which  a  separate  contract  or  indebtedness  is  alleged, 
without  an  allusion,  in  any  separate  count,  to  the  coverture 
of  the  defendant,  that  the  demurrer  should  have  been  over- 
ruled. But,  subjoined  to  the  last  count,  it  is  expressly  stated 
"that  after  the  sale  and  delivery  of  the  said  goods  and  after 
the  making  of  the  said  notes,  and  all  the  said  contracts  named, 
and  on  or  about  the  1st  September,  1854,  her  said  alleged 
husband  died;  and  she  has  not  since  intermarried."  And 
then  it  goes  on  to  state  that  after  his  death,  and  while  she 
was  sole,  she  promised,  in  consideration  of  the  moral  obliga- 
tion, to  pay  this  indebtedness.  This,  taken  in  connection  with 
the  whole  language  of  the  last  count,  is  a  sufficient  admission 
of  the  coverture,  applicable  to  all  the  counts ;  and  indeed,  if 
I  rightly  recollect,  it  was  stated  that  the  complaint  was  framed 
for  the  purpose  of  bringing  up  the  question  on  demurrer, 
whether  a  woman,  after  her  coverture  ceases,  can  make  a  valid 
legal  promise  to  pay  a  debt,  which  she  incurred  during  cover- 
ture. And  what  I  stated  below,  I  now  state,  after  further 
consideration,  that  I  deem  the  decision  of  the  superior  court 
in  Watkins  v.  Halstead,  (2  Santy.  8.  G.  B.  311,)  to  be  in  ac- 
cordance with  the  law  of  this  state,  on  the  subject  of  a  prom- 
ise founded  on  a  mere  moral  obligation.  The  principle  lying 
at  the  foundation  of  this  law,  is,  that  a  mere  moral  obligation 
is  not  a  sufficient  consideration  to  support  a  promise,  unless 
it  is  founded  on  a  former  legal  liability.  It  has,  undoubtedly, 
been  incidentally  asserted  in  some  of  the  cases,  to  which  the 
counsel  for  the  plaintiff  refers,  that  a  debt  incurred  by  a  wo- 
man during  coverture,  may  constitute  a  sufficient  considera- 
tion for  a  promise  after  the  coverture  has  ceased.    But  when 
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these  dicta  were  uttefed,  the  question  was  not  directly  before 
the  court,  and  formed  no  part  or  etement  of  the  adjudication. 

The  opinion  of  Judge  Vanderpoel,  in  Waikins  v.  Halstead, 
in  which  this  question  was  expressly  presented,  and  the  only 
one  in  the  cause,  is  so  complete  that  it  is  unnecessary  to  pur- 
sue the  subject  any  further. 

I  think  the  judgment  of  the  special  term  should  be  affirmed 
with  costs. 

Nbw  York  Gbnbbal  Tbbm,  November  4, 1858.  Davits,,  Clarke  and  Ingra- 
ham,  Justices.] 


Gasper  vs.  AdaUs  and  others. 

Facts  may  be  averred,  in  a  pleading,  according  to  their  legal  effect;  but  facts 
appearing  on  the  trial,  directly  different  from  those  averred,  will  be  deemed 
a  variance,  although,  if  properly  pleaded,  they  also  would  have  constituted 
a  good  defense. 

In  an  action  upon  a  promissory  note,  the  answer  set  up  the  defense  of  usury 
on  the  part  of  the  plaintiff  in  exacting  more  than  seven  per  cent  on  a  loan 
of  money,  or  on  giving  a  further  day  of  payment  The  proof  was  that  the 
makers,  being  indebted  to  the  plaintiff  upon  a  promissory  note,  which  they 
were  unable  to  pay  at  maturity,  and  being  pressed  for  payment,  requested 
an  extension  of  the  time  of  payment,  which  the  plaintiff's  agent  refused  to 
grant,  unless  the  makers  would  give  a  new  note,  with  two  additional  indors- 
ers,  and  pay  certain  of  the  said  agent's  expenses  in  going  to  see  the  makers 
and  of  waiting  for  the  new  note.  This  was  agreed  to,  and  the  note  sued  on 
-was  given  for  the  amount  of  the  principal  of  the  old  note,  and  the  expenses 
of  said  agent;  HM  that  there  was  a  fetal  variance  between  the  answer  and 
the  proof. 

APPEAL  fiom  a  judgment  rendered  upon  the  report  of  a 
referee.  The  action  was  upon  a  note  made  on  the  30th 
of  January,  1855,  by  the  defendants  James  D.  Adams  and 
Jesse  F.  Adams,  by  which  they  jointly  and  severally  promised 
to  pay  to  the  order  of  Asahel  Gooding,  $410.69,  with  interest, 
sixty  days  after  date.  This  note  was  indorsed  by  Asahel 
Gooding,  Phineas  Kent  and  Lemuel  Castle,  the  other  defend- 
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ants.  The  plaintiff  sued  as  indorsee ;  and  the  complaint  al- 
leged presentment  and  demand  of  payment,  non-payment,  and 
notice  to  the  indorsers.  The  answer  admitted  the  making,  in- 
dorsement and  delivery  of  the  note,  but  alleged  that  previous 
to  the  execution  thereof,  it  was  corruptly  and  against  the  form 
of  the  statute,  agreed  by  and  between  the  plaintiff  and  the  de- 
fendants, that  the  plaintiff  should  lend  and  advance  unto  the 
defendants  the  sum  of  $396.69,  and  that  the  plaintiff  should 
forbear  and  give  day  of  payment  thereof  to  the  defendants  for 
sixty  days,  and  that  the  defendants,  for  the  loan  of  the  said 
sum  of  $396.69,  and  for  giving  day  of  payment  thereof  as 
aforesaid  for  the  time  aforesaid,  should  give  and  pay  to  the 
plaintiff  at  the  expiration  of  the  60  days,  the  sum  of  $14,  being 
more  than  lawful  interest  for  the  same,  making,  together  with 
the  said  sum  of  $396.69  so  to  be  lent  and  advanced  by  the  plain- 
tiff to  the  defendants  the  sum  of  $410.69  in  the  said  note  men- 
tioned ;  and  also  that  the  defendants  should  pay  to  the  plain- 
tiff interest  on  the  said  sum  of  $410.69  from  the  30th  day  of 
January,  1855,  until  the  time  of  the  payment  of  the  said  sum 
of  $410.69,  in  the  said  note  mentioned. 

And  for  a  further  answer  the  defendants  alleged  that  the  said 
sum  of  $14  so  agreed  to  be  given  and  paid  to  the  plaintiff 
for  the  purpose  aforesaid,  and  for  the  interest  of  the  said  sum 
of  $410.69  reserved  and  made  payable  to  the  plaintiff  by  the 
condition  of  the  note,  exceeds  the  rate  of  $7  for  the  for- 
bearing of  $100  for  one  year,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided ;  by  means  whereof 
and  by  force  of  the  said  statute  the  said  writing  and  promise 
was  wholly  void. 

The  referee  found  the  facts  to  be  as  follows,  vu :  The  firm 
of  Gasper  &  Co.,  consisting  of  the  plaintiff  and  four  others, 
doing  business  in  New  York,  were  the  holders  of  a  promissory 
note,  dated  1st  January,  1855,  made  by  the  defendants  James 
D.  Adams  and  Jesse  F.  Adams  and  indorsed  by  the  defendant 
Gooding,  for  $396.69,  payable  in  30  days  with  interest.  This 
note  was  given  for  goods  sold  by  Gasper  &  Co.  to  James  D. 
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Adams.  It  matured  the  2d  February,  1855,  and  was  payable 
at  the  Bank  of  Canandaigua,  New  York,  bat  was  not  paid. 
The  amount  due  upon  it  at  maturity  was  $399.22.  After 
the  maturity  of  the  note,  the  agent  of  Gasper  &  Co.  called 
upon  James  D.  Adams,  at  his  residence  in  Ontario  county,  for 
payment.  Adams  was  unable  to  pay,  and  requested  an  exten- 
sion of  time  of  payment,  which  the  agent  refused  to  grant, 
unless  Adams  would  agree  to  give  a  new  note  with  two  addi- 
tional indorsers  and  pay  certain  of  the  said  agent's  expenses 
in  going  to  see  him,  the  said  Adams,  and  which  should  accrue 
during  the  time  he  should  remain  in  waiting  for  the  new  note 
with  such  additional  indorsers.  To  this  Adams  agreed,  and 
thereupon  the  note  set  forth  in  the  complaint  was  made,  the 
same  being  antedated  to  the  30th  January,  1855,  and  the 
consideration  of  it  being  made  up  between  the  aforesaid  agent 
and  said  Adams,  as  follows,  viz :  Principal  of  the  old  note, 
$396.69 ;  expenses  of  the  agent,  $14 ;  making  in  all,  $410.69. 
The  parties  had  accidentally  omitted  to  include  the  interest 
on  the  old  note  in  their  computation  for  the  new  one.  The 
whole  amount  of  the  agent's  expenses  which  Adams  agreed  to 
pay  was  $18 ;  but  $14  only  of  the  same  were  inserted  in  the 
computation  for  the  new  note  or  embraced  in  it.  The  note  so 
agreed  upon  was  executed  by  the  makers  and  indorsers  thereof, 
and  is  the  same  note  set  forth  in  the  complaint  The  indors- 
ers received  no  consideration  for  their  indorsements  of  the  note. 
That  the  amount  now  due  upon  the  note,  for  principal  and 
interest,  was  $449.01. 

Upon  the  foregoing  facts,  the  referee  held  as  matter  of  law, 
that  the  contract  of  usury  set  up  in  the  answer  was  not  proved 
as  therein  charged.  He  further  held  that  the  defendants  under 
their  answer  could  not  avail  themselves,  in  this  action,  of  the 
facts  so  as  aforesaid  proved,  upon  the  ground  that  the  vari- 
ance between  the  pleadings  of  the  defendants  and  the  proof 
was  fatal ;  and  therefore  determined  that  the  plaintiff  was  en- 
titled to  judgment  for  the  sum  of  $449.01,  with  costs. 
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O.  A.  Seward,  for  the  appellant*. 

E.  &  M  F.  Brown,  for  the  respondent. 

By  the  Court,  Clerke,  J.  As  the  defendants  have  failed 
to  prove  the  facts  set  forth  in  the  answer,  and  have  neglected 
to  ask  for  leave  to  make  their  answer  conform  to  the  facts,  it 
is  unnecessary  for  us  to  consider  whether  the  conclusions  of  the 
referee,  from  the  facte  proved,  were  correct.  Facts,  undoubt- 
edly, may  be  averred  in  a  pleading  according  to  their  legal 
effect ;  but  facts  directly  different  from  the  facts  averred,  will, 
in  all  cases,  be  deemed  a  variance ;  although,  if  properly 
pleaded,  they  also  would  have  constituted  a  good  defense. 

I  think  the  referee  was  right  in  deciding  that  there  was  a 
variance  between  the  answer  and  the  proof,  and  that  the  de- 
fendants failed  to  substantiate  their  defense. 

Judgment  affirmed  with  costs. 

[Nbw  Tobk  Gbhbbal  Term,  November  4, 1868.  Da*in%  Clerke  and  Ingrar 
hum,  Justices.] 


GotJLD  tW.  MOBING. 


H.  signed  an  agreement,  by  which  he  promised  to  pay  to  A.  the  rent  of  certain 
premises.  This  agreement  was  also  signed  by  the  defendant,  as  "  secu- 
rity," without  any  consideration  being  expressed.  Held  that  the  case  fett  di- 
rectly within  the  rule  laid  down  by  the  court  of  appeals,  in  Brewster  v. 
Silence,  (4  Seld.  207 ;)  and  that,  the  consideration  not  being  expressed  in 
the  undertaking  of  the  defendant,  it  was  void  by  the  statute  of  frauds. 

APPEAL  from  a  judgment  rendered  at  a  special  term,  after 
a  trial  at  the  circuit  The  action  was  brought  to  recover 
$160.50  for  rent  due  on  the  1st  of  May,  1856,  by  Edward 
Heilberth,  on  the  following  agreement,  to  wit: 
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"  I  have  this  day  rented  the  office  No.  2  Hanover  street,  of 
Thomas  Andrews,  treasurer,  until  the  1st  May  next,  for  the 
ram  of  three  hundred  and  twenty-five  dollars,  payable  one 
half  1st  of  February,  the  other  half  1st  May  next.  Messrs. 
Hughes  &  Andrews  reserving  the  use  of  their  desk  in  said  office 
without  any  additional  charge  to  them  of  fire  or  clerk  hire. 

New  York,  October  23, 1855.        Edward  Ubilbebth. 

Security— H.  E.  Moring/' 
The  plaintiff  averred  in  the  complaint,  that  in  pursuance  of 
said  agreement,  Heilberth  entered  into  the  possession  of 
the  premises,  and  used  and  enjoyed  the  same  for  the  period 
mentioned  in  said  agreement.  And  that  the  defendant  un- 
dertook and  promised,  and  did  become  pledged,  liable  and 
bound  to  said  Andrews  for  the  fulfillment  of  said  agreement  by 
Heilberth,  and  to  pay  said  rent,  and  that  the  sum  of  $162.50 
for  the  one  half  part  of  the  said  rent  due  tba  1st  May,  1856, 
became  due  and  payable  by  the  said  Heilberth,  and  that  the 
same  remains  due  and  unpaid.  That  notice  of  the  default 
of  said  Heilberth  was  given  to  the  appellant  And  also  that 
the  said  agreement  and  guaranty,  and  all  advantage  and  bene- 
fit thereof,  was  assigned  to  the  plaintiff.  The  defendant 
denied  in  his  answer  all  the  allegations  in  the  plaintiff's  com- 
plaint, except  the  signing  of  his  name  under  the  word  "  secu- 
rity" in  said  agreement 

On  the  trial,  the  defendant's  counsel  moved  that  the  com- 
plaint be  dismissed,  upon  the  following  grounds :  1.  That 
the  saeurity  or  guaranty  of  the  defendant  for  the  payment  of 
rent,  or  for  the  faithful  performance  of  the  contract  by  Heil- 
berth, is  void,  there  being  no  consideration  expressed  upon 
which  it  was  made.  2.  That  the  security  of  the  defendant 
is  void  for  want  of  consideration. 

The  justice  denied  the  motion  to  dismiss,  and  instructed 
the  jury  that  the  defendant  was  liable,  and  directed  them  to 
find  a  verdict  for  the  plaintiff,  for  the  amount  claimed,  and 
interest,  amounting  to  $179.96 ;  for  which  amount  a  verdict 
and  judgment  were  rendered. 
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Gould  *.  Muring. 

Henry  AVcer,  for  the  appellant 

Tracy y  Wait  <&  Olmstead,  for  the  plaintiff 

By  the  Court;  Davies,  P.  J.  The  case  of  Hanford  v. 
Sogers,  (11  Barb.  18,)  decided  in  1851,  in  the  general  term 
of  this  district,  is  certainly  an  authority  for  maintaining  the 
ruling  at  the  circuit 

In  that  case  the  guaranty  of  a  bond  expressing  no  consid- 
eration was  held  not  to  be  within  the  statute  of  frauds.  It 
was  executed  at  the  time  of  the  bond,  and  was  held  to  be  a 
part  of  the  same  transaction.  It  was  as  in  this  case,  one 
transaction,  executed  at  one  time,  and  for  one  consideration, 
and  the  court  say  that  "  none  of  the  dangers  against  which  the 
statute  of  frauds  was  designed  to  guard  could  arise  here." 

But  the  case  of  Brewster  v.  Silence,  (4  Seld.  207,)  since 
decided  by  the  court  of  appeals,  is  in  conflict  with  that  decis- 
ion, and  Hanford  v.  Rogers  must  yield  to  the  higher  authority. 

In  Brewster  v.  Silence  the  note  and  guaranty  were  given  at 
the  same  time,  on  the  same  piece  of  paper,  and  on  the  faith 
of  both,  property  was  parted  with  by  the  receiver.  The  court 
of  appeals  say  "  the  note  and  guaranty  are  not  one  and  the 
same  thing.  The  note  is  the  debt  of  the  maker — the  guaran- 
ty is  the  engagement  of  the  defendant,  that  the  maker  shall 
pay  the  note  when  it  becomes  due.  A  joint  action  will  not 
lie  against  them  both.  They  are  not  the  same  but  different  and 
distinct  contracts.  If  we  give  effect  to  the  statute,  we  must 
treat  the  guaranty  as  void  for  want  of  expressing  on  its  face 
the  consideration." 

In  this  case  the  defendant  undertakes,  as  security  for  the 
tenant ;  that  is,  that  he  will  pay  if  the  defendant  does  not 
A  joint  action  will  not  lie  against  them  both ;  they  are  not 
the  same,  but  different  and  distinct  contracts.  (De  Bidder 
v.  Schermerhorn,  10  Barb.  638,  Alien  v.  Fosgate,  11  How, 
Pr.  B.  218.)  It  follows  therefore,  that  the  present  case  falls 
directly  within  the  rule  laid  down  in  Brewster  v.  Silence,  and, 
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the  consideration  not  being  expressed  in  the  undertaking  of 
the  defendant,  it  is  void  by  the  statute  of  frauds,  as  the  same 
exists  in  this  state.  The  judgment  appealed  from  is  reversed, 
and  a  new  trial  ordered ;  costs  to  abide  the  event. 

[New  York  Gbnbiul  Term,  November  4, 1858.    Davies,  Clerk;  and  Ingram 
kam,  Justices.] 


Bideb  and  others  vs.  Pond. 

The  plaintiffs,  being  manufacturers  of  oils  and  varnish,  entered  Into  an  agree* 
ment  with  R.  &  Co.  by  which  the  plaintiffs  undertook  to  increase  the  capa- 
city of  their  works,  so  as  to  produce  double  the  quantity  of  oils  and  varnish 
then  manufactured,  and  when  they  were  thus  prepared  to  extend  their  busi- 
ness, R.  &  Co.  agreed  to  advance  them  $10,000,  to  be  refunded  as  therein- 
after provided.  The  oils  and  varnish  were  to  be  consigned  to  R.  &  Go.  for 
sale,  and  after  paying  advances,  commissions  &c,  they  were  to  retain  suffi- 
cient to  refund  said  advance  of  $10,000.  As  a  further  security  for  the 
f  10,000  the  plaintiffs  agreed  that  when  the  same  was  advanced  they  would 
deliver  to  R.  &Co.  bills  of  sale  of  the  machinery  in  the  oil  works,  and  assign 
a  policy  of  insurance  upon  the  factory  and  machinery,  to  the  amount  of 
$10,000.  Subsequently  the  plaintiffs  transferred  to  the  defendant  all  their 
right  and  interest  in  the  said  agreemeut  and  its  stipulations,  except  the  re- 
ceipt of  the  $10,000.  The  defendant  thereupon  assumed  all  the  obligations 
of  the  plaintiffs  in  their  contract  with  R.  &  Co.,  and  agreed  to  build  and  fit 
up  the  factory,  and  to  make  a  bill  of  sale  to  R.  &  Co.  on  the  said  factory, 
for  the  $10,000  to  be  advanced  by  R.  &  Co.,  and  that  R.  &  Co.  might  pay 
over  the  $10,000  to  the  plaintiffs,  for  their  own  use.  In  an  action  for  a 
breach  of  this  agreement,  the  breach  assigned  was  that  the  plaintiffs  had 
requested  the  defendant  to  procure  a  policy  of  insurance  for  the  sum  of 
910,000  and  assign  the  same  to  R,  &  Co.,  and  had  also  requested  him  to 
execute  and  deliver  to  R.  &  Co.  a  bill  of  sale  of  the  machinery  in  the  factory 
as  security  to  them  for  the  sum  of  $10,000,  so  to  be  advanced  by  them ; 
which  the  defendant  had  refused  to  do.  Held,  that  in  the  absence  of  any 
averment,  or  proof,  that  the  plaintiffs  had  been  damnified  in  any  way  by 
the  breach  of  the  defendant's  contract ;  or  that  in  consequence  of  such 
breach  R.  &  Co.  had  refused  to  pay  them  the  $10,000,  the  action  would 
not  lie. 


0 


N  the  30th  of  May,  1850,  the  plaintiflh,  being  manufactu- 
rers of  oils  and  varnish  in  Brooklyn,  entered  into  an  agree- 
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ment  with  Roberts  &  Low,  merchants  of  London,  doing  faon- 
neBB  tinder  the  firm  of  E.  Gk  Roberto  &  Co.  The  parte  of  the 
agreement  material  to  the  present  case  are  as  follows :  The 
plaintiffs  agreed  to  increase  the  capacity  of  their  works,  so  as 
to  produce  double  the  quantity  of  material  then  being  manu- 
factured by  them,  and  when  they  were  thus  prepared  to  in- 
crease the  quantities  of  oil  manufactured,  the  said  firm  of 
E.  Gk  Roberts  &  Co.  agreed  to  advance  them  $10,000  in  caah, 
to  be  refunded  as  thereinafter  provided.  The  manufactured 
articles  were  to  be  consigned  to  said  firm  of  E.  O.  Roberts  & 
Co.  for  sale,  and  after  paying  advances,  commissions  &c,  they 
were  to  retain  sufficient  to  refund  said  advance  of  $10,000. 
The  plaintiffs  agreed  that  as  a  further  security  for  the  pay- 
ment of  said  advance  of  $10,000,  which  they  designed  to  ex- 
pend in  increasing  their  works  as  above  mentioned,  they  would, 
when  the  same  was  advanced,  assign  to  Roberts  &  Co.  a  policy 
of  insurance  in  at  least  that  amount,  upon  the  factory  and 
machinery,  and  keep  the  same  thus  insured  until  the  said 
$10,000  was  refunded.  And  they  also  agreed,  on  payment  of 
said  $10,000,  to  execute  and  deliver  to  Roberts  &  Co.  a  bill 
of  sale  of  the  machinery  in  the  factory  to  that  amount,  U>  be 
held  by  them  as  a  further  security  until  the  said  sum  of 
$10,000  was  refunded.  Op  the  23d  of  July,  1850,  the  plain- 
tifib  transferred  to  the  defendant  all  their  right,  title  and 
interest,  in  and  to  the  said  agreement  and  its  stipulations, 
except  the  receipt  of  the  $10,000  mentioned  in  an  agreement 
annexed,  executed  by  the  defendant,  of  the  same  date,  so  that 
the  defendant  might  do  all  things  in  the  premises,  and  receive 
all  moneys  under  said  contract,  except  the  sum  of  $10,000. 

The  defendant,  thereupon,  by  a  simultaneous  agreement 
between  the  plaintiffs  and  himself,  assumed  all  the  obligations 
of  the  plaintiffs  in  their  contract  with  Roberto  &  Co.,  and 
further  agreed  with  the  plaintiffs  to  build  and  fit  up  the  fac- 
tory and  "to  make  a  bill  of  sale  to  said  Roberts  &  Go.  on  said 
oil  factory,  for  $10,000,  to  be  advanced  by  said  Roberts  * 
Co. ;  said  bill  of  sale  to  be  in  accordance  with  said  agreement, 
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and  when  said  bill  of  sale  is  made,  I  agree  that  said  Boberte 
&  Co.  may  pay  over  said  $10,000  to  W.  Rider  &  Brother, 
[the  plaintiffs,]  to  be  used  by  them  for  their  own  use  and 
benefit,  and  without  any  account  to  me."  It  was  for  an  al- 
leged breach  of  this  last  agreement  that  this  suit  was  brought, 
and  the  plaintiffs  claimed  damages  to  the  amount  of  $10,000. 

The  breach  alleged  in  the  complaint  was  that  the  plain- 
tiffs had  requested  the  defendant  to  procure  a  policy  of  insur- 
ance for  the  sum  of  $10,000,  and  assign  the  same  to  Boberts 
&  Co.,  and  had  also  requested  him  to  execute  and  deliver  to 
Boberts  &  Co.  a  bill  of  sale  of  the  machinery  in  said  factory, 
to  the  amount  or  sum  of  $10,000,  as  security  to  said  Boberts 
&  Co.,  for  the  amount  or  sum  of  $10,000,  to  be  advanced  by 
them  as  aforesaid,  which  the  defendant  had  refused  to  do ; 
whereupon  the  plaintiffs  had  sustained  damage  to  $10,000. 

The  defendant  denied  that  the  plaintiffs  had  sustained  any 
damage  by  reason  of  his  neglect  or  default.  The  case  was 
tried  at  the  circuit,  and  on  proof  of  these  agreements,  and  that 
Boberts  &  Co.,  and  Bobbins  had  assented  to  the  assignment 
of  the  contract  to  the  defendant,  and  that  the  defendant  took 
possession  of  the  works  and  made  the  improvements  contem- 
plated by  the  contract,  the  plaintiffs  rested  their  case.  The 
defendant  moved  to  dismiss  the  complaint,  which  motion  was 
granted,  and  the  plaintiffs  excepted,  and  the  judge  directed 
the  exceptions  to  be  heard  in  the  first  instance  at  the  general 
term. 

W.  H.  Leonard,  for  the  plaintiffs. 

H.  H.  Stuart,  for  the  defendant. 

By  the  Court,  Davibs,  P.  J.  The  plaintiffs  seek  to  reoovei 
damages  from  the  defendant  for  his  alleged  breach  of  his  con- 
tract with  them.  This  action  has  nothing  to  do  with  his  fail- 
ure to  perform  the  contract  with  Boberts  &  Co.,  if  any  sucl* 
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failure  has  occurred ;  nor  is  it  to  recover  for  any  damages 
which  Boherts  &  Co.  have  sustained. 

The  agreement  with  the  plaintiffs  was  that  he,  the  defend- 
ant, would  make  a  bill  of  s&le  to  Boberts  &  Co.  on  said  oil 
factory,  for  $10,000,  to  be  advanced  to  said  Boberts  &  Co. 
according  to  the  agreement,  which  was,  to  make  the  advance 
to  the  plaintiffs.  Boberts  &  Co.  make  no  complaint  or  de- 
mand on  the  defendant  to  make  such  bill  of  sale  to  them,  and 
how  do  the  plaintiffs  show  they  are  damnified  by  the  defend- 
ants' omission  to  make  the  bill  of  sale  to  Boberts  &  Co.  ?  I 
have  looked  in  vain,  through  the  complaint,  for  any  allegation 
of  injury  to  them,  or  any  proof  that  they  have  sustained  any 
damage  by  such  breach.  I  do  not  comprehend  how  a  plain- 
tiff is  entitled  to  recover  damages  for  a  breach  of  an  agree- 
ment, unless  such  damage  is  alleged  in  the  complaint  and  ad- 
mitted by  the  answer,  and  if,  as  in  this  case,  it  is  denied  in  the 
answer,  without  proof  of  the  damage.  The  rule  laid  down  in 
Williams  v.  Benton,  (13  Louis.  Sep.  404,)  and  quoted  ap- 
provingly in  Sedgwick  on  Damages,  p.  67,  is  "  that  the  dam- 
ages which  a  party  can  recover,  on  a  breach  of  a  contract,  are 
those  which  are  incidental  and  caused  by  the  breach,  and  may 
reasonably  be  supposed  to  have  entered  into  the  contempla- 
tion of  the  parties  at  the  time  of  the  contract."  Now  it  is 
manifest  that  the  plain  and  obvious  agreement  of  these  parties 
was  that  the  bill  of  sale  was  to  be  given  to  Roberts  &  Co.  as 
security  for  the  $10,000  to  be  advanced  by  them  to  the  plain- 
tiffs, and  the  object  of  the  covenant  on  the  part  of  the  defend- 
ant was  to  insure  the  security  to  Boberts  &  Co.,  on  such 
advances,  which  the  plaintiffs  had  agreed  to  give  them  when 
the  advance  should  be  made,  and  not  before,  or  for  any  other 
purpose.  Shankland,  J.,  in  his  opinion  in  the  Court  of  Ap- 
peals in  this  case,  says:  " These  securities  in  the  hands  of 
Boberts  &  Co.,  without  the  money  being  advanced  upon  them, 
would  have  been  nullities."  Can  it  be  said  that  the  plaintiffs 
have  sustained  any  damage  by  the  defendant's  not  doing  an 
act  which  would  be  a  nullity  ?    It  is  not  averred  or  proven 
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that  the  plaintiffs  have  been  damnified  in  any  way  by  the 
breach  of  the  defendant's  contract.  If  they  have  received  the 
$10,000  from  Roberts  &  Co.,  and  the  latter  have  not  received 
the  security  to  which  they  were  entitled,  it  is  for  them  to  com- 
plain. If  the  plaintiflfe  have  not  received  the  $10,000,  which, 
it  is  clear  all  the  parties  agreed  and  contemplated  should  be 
paid  to  them  by  Boberts  &  Co.,  and  secured  to  the  latter  by 
the  defendants,  they  should  have  so  averred  and  proved,  and 
that  such  failure  was  caused  by  the  breach  of  the  covenant  on 
the  part  of  the  defendant.  Then  a  good  cause  of  action  would 
have  been  established  against  him,  and  the  plaintiffs  would 
have  been  entitled  to  recover  the  damages  sustained  by  them. 
We  do  not  see  that  they  have  sustained  any  damage  by 
such  omission  of  the  defendants.  The  motion  to  dismiss  the 
complaint  was  properly  granted,  and  the  complaint  must  be 
dismissed  with  costs. 

[Nbw  York  Gbvs&aji  Teem,  Novembev  4,  1858,    Ifem**,  OUrkp  and  /*? 
graham.  Justices.] 


Bayaud  &  Bkbabd  vs.  Fellows. 

A  receiver  should  never  be  appointed  over  a  mortgagee  of  chattels  in  posses*- 
ion,  where  he  swears  to  a  balance  due  him :  much  less  where  the  plaintiff 
himself  states  such  balance,  and  that  the  pledge  is  not  an  inadequate  security 
for  such  balance. 

Where  there  is  no  allegation  of  danger,  or  irresponsibility  on  the  part  of  the 
mortgagee,  he  will  not  be  restrained,  by  injunction,  from  selling  the  same,, 
to  reimburse  himself  for  his  advances. 

Nor  will  a  receiver  be  appointed,  to  take  the  property  out  of  his  possession  and 
make  sale  thereof,  and  keep  the  proceeds,  until  the  accounts  are  finally 
settled  between  the  parties. 

Neither  will  the  fact  that  the  mortgagor  has  a  claim  against  the  mortgagee, 
arising  out  of  a  different  transaction,  which  claim,  if  valid,  is  a  set-off  against 
Ihe  sum  due  upon  the  mortgage,  but  which  is  not  established  npr  the  amount 
thereof  adjusted,  entitle  the  mortgagor  to  an  injunction  and  receiver,  to 
respect  to  tfie  property  pledged. 
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APPEAL  from  an  order  made  at  a  special  term,  for  an  in- 
junction and  a  receiver. 

Albert  Mathews,  for  the  appellant 

J.  Larocque,  for  the  respondents. 

By  the  Court,  Da  vies,  P.  J.  The  complaint  alleges  that 
the  plaintiffs,  being  indebted  to  the  defendant,  made  to  him 
a  pledge  of  a  quantity  of  wine  to  secure  that  indebtedness ; 
that  portions  thereof  have  been  sold ;  that  285  quarter  casks 
remain  unsold  in  the  custom  house ;  and  that  the  same  is  of 
the  value  of  $7550.  The  plaintiffs  state  that  the  balance  due 
by  them  on  such  indebtedness  is  less  than  the  amount  of  a 
promissory  note,  mentioned  in  the  complaint,  which  was 
$4997.33. 

In  considering  this  case,  in  the  first  place,  it  is  well  to  dis- 
embarrass it  of  all  claim  of  the  plaintiffs  against  the  defendant 
on  account  of  that  note.    How  does  it  stand  then  ? 

The  plaintiffs,  admitting  their  indebtedness  to  the  defendant 
in  about  the  sum  of  $5000,  seek  to  restrain  him  by  injunction 
from  selling  the  property  pledged  to  secure  this  indebtedness, 
and  pray  for  the  appointment  of  a  receiver  to  take  charge  of 
the  same.  The  injunction  has  been  granted  and  an  order 
made  for  such  appointment.  From  this  order  the  defendant 
has  appealed.  The  ground  of  the  injunction,  as  stated  in  the 
complaint,  is  that  the  plaintiffs  apprehend  the  defendant,  unless 
restrained  by  injunction,  will  part  with  the  wines  to  a  bona  fide 
purchaser,  so  as  to  defeat  the  claim  of  the  plain  tifls  against  him 
on  said  note.  Now  we  regard  it  as  well  settled,  that  a  receiver  is 
never  to  be  appointed  over  a  mortgagee  in  possession,  where 
he  swears  to  a  balance  due  him ;  much  less  when  the  plaintiff 
himself  states  such  balance,  and  that  the  pledge  is  not  an  inad- 
equate security  for  such  balance.  (Quinn  v.  Brittain,  3  EcL 
Ch.  Bep.  314.    Patten  v.  Acces.  Transit  Co.,  4  Abbott,  235.) 

In  this  view  of  the  case,  there  being  no  allegation  of  danger 
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or  irresponsibility,  on  the  part  of  the  mortgagee  in  whose  pos- 
session the  property  is,  we  see  no  reason  for  restraining  him 
from  selling  the  same,  to  reimburse  himself  for  his  advances ; 
or  why  a  receiver  should  be  appointed  to  take  the  same  out 
of  his  possession,  and  make  sale  thereof,  and  keep  the  proceeds 
until  the  accounts  are  finally  settled  between  the  parties. 

Next,  as  to  the  right  of  the  plaintiffs  to  have  an  injunction 
and  receiver,  on  account  of  the  moneys  due  them  by  the  de- 
fendant on  the  note  of  theirs  loaned  to  hixn,  and  which  they 
have  taken  up,  and  now  claim  that  it  should  be  repaid  by  him. 
This  is  nothing  more  than  a  simple  contract  debt  of  the  plain- 
tiffs, against  the  defendant,  and  which,  to  the  extent  claimed 
by  them,  is  denied  by  him.  It  has  no  connection  with  the 
pledge  of  wines,  and  forms  no  lien  on  them.  It  is  simply  a 
claim  of  the  plaintiffs  for  the  amount  actually  due  to  them 
upon  it,  against  the  defendant,  and  which,  to  that  extent, 
reduces  their  indebtedness  to  him.  It  is  a  set-off  in  their  hands 
to  that  amount,  but  while  it  is  not  established  and  the  amount 
is  not  adjusted,  this  court  ought  not  to  restrain  the  defendant 
from  selling  the  pledge,  or  sufficient  to  reimburse  himself.  A 
simple  contract  creditor  cannot  have  an  injunction  to  restrain 
even  a  fraudulent  disposition  of  property ;  much  less  to  retain 
it  in  the  possession  of  the  alleged  debtor,  or  place  it  in  the 
hands  of  a  receiver.  {Reubens  v.  Joel,  3  Kern.  488.)  With- 
out discussing  the  other  questions  presented  in  the  papers,  we 
think  the  order  appealed  from  cannot  be  sustained,  in  either 
of  the  aspects  in  which  it  is  claimed  to  be  right  by  the  plain- 
tiffe ;  and  it  must  therefore  be  reversed  with  costs. 

[N*w  ToriK  GsvjutAii  Tbbm,  November  4, 1868.  Davies,  Clerke  and  Suth- 
erland, Justices.] 
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Lybia  Mills,  impleaded,  &c.  vs.  William  T.  Mills  and  others. 

A  testator  by  his  last  will  directed  that  on  his  youngest  child  coming  of  age 
one  third  part  of  his  estate  should  be  set  apart  and  invested  for  the  use  of 
his  wife  during  her  life,  and  at  her  death  it  was  to  be  divided  among  his 
children.  The  "  residue"  of  his  estate  he  also  directed  to  be  divided  among 
his  children.  The  provision  in  favor  of  the  widow  was  not  declared  to  be 
in  lieu  of  her  dower.  Held  that  the- widow  was  not  bound  to  elect  between 
her  dower  and  the  provision  made  for  her  by  the  will,  but  was  entitled  to  both. 
Clerks,  J.  dissented. 

rpHE  husband  of  the  plaintiff  being  possessed  of  a  large 
J.  real  estate,  in  and  by  his  last  will  directed  that  on  his 
youngest  child  coming  of  age,  one  third  part  of  his  estate 
should  be  set  apart  and  invested  for  the  use  of  his  wife  during 
her  life,  and  at  her  death  it  was  to  be  divided  among  his  chil- 
dren. The  "  residue"  of  his  estate  he  directed  to  be  divided 
among  his  children.  The  provisions  of  the  will  were  not  de- 
clared to  be  in  lieu  and  bar  of  the  widow's  dower.  On  parti- 
tion the  referee  reported  that  the  widow  was  entitled  to  dower 
in  the  whole  estate  of  her  husband,  in  addition  to  this  pro- 
vision for  her  during  life.  This  decision  of  the  referee  was 
overruled  at  special  term,  and  a  judgment  entered,  declaring 
that  the  widow  was  not  entitled  to  dower  in  the  estate,  but 
that  this  provision  was  to  be  deemed  and  taken  to  be  in  lieu 
and  bar  of  dower. 

From  this  judgment  an  appeal  was  taken  by  the  widow. 

M.  S.  Bidwell,  and  0.  R.  Hart,  for  the  appellant. 

Geo.  Thompson,  for  the  respondent 

Da  vies,  P.  J.  Dower  is  a  species  of  life  estate,  created  by 
the  act  of  the  law,  and  it  exists  where  a  man  is  seised  of  an 
estate  of  inheritance  and  dies  in  the  lifetime  of  his  wife. 
(4  Kent? 8  Com.  35.)  It  cannot  be  extinguished  by  the  hus- 
band alone ;  nor  can  he  defeat  it  by  any  act  in  the  nature  of 
alienation  or  charge,  without  the  assent  of  the  wife  given  and 
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procured  according  to  law.  (Id.  p.  53.)  The  same  learn- 
ed commentator  says  that  the  testamentary  disposition  in 
lieu  of  dower,  in  order  to  render  it  such,  even  with  the  wid- 
ow's acceptance  of  it,  must  be  declared  in  express  terms,  to 
be  given  in  lieu  of  dower,  or  that  intention  must  be  deduced 
by  clear  and  manifest  implication  from  the  will,  founded  on 
the  fact  that  the  claim  of  dower  would  be  inconsistent  with 
the  will,  or  so  repugnant  to  its  dispositions  as  to  distract  and 
defeat  them.     (4  Kent's  Com.  62.) 

The  court  of  appeals  in  Sliddon  v.  Bliss,  (4  Sdd.  31,)  by 
Gardiner,  J.,  enunciate  the  rule  that  "  it  is  an  established 
principle  that  a  provision  iu  the  will  of  a  husband,  in  favor  of 
the  wife,  will  never  be  construed  by  impli6ation  to  be  in  lieu  of 
dower  or  any  other  interest  in  his  estate  given  bylaw;  the 
design  to  substitute  the  one  for  the  other  must  be  unequivo- 
cally expressed." 

In  the  case  of  Leonard  v.  Steele,  (4  Barb.  20,)  a  son  inherit- 
ed from  his  father,  who  died  intestate,  certain  premises,  sub- 
ject to  the  dower  therein  of  his  mother.  He  devised  a  part 
of  the  real  estate  which  descended  to  him  from  his  father  to 
his  mother,  and  the  residue  to  the  defendant  Steele.  Paige  J,, 
says  :  "  The  doctrine  of  election  originates  in  incidental  or 
alternative  donations,  where  there  is  a  clear  intention  of  the 
person  from  whom  one  or  both  are  derived,  that  one  should  be 
a  substitute  for  the  other." 

And  the  question  in  that  case  was  whether  the  widow 
should  be  put  to  her  election.  The  learned  justice  says,  "  The 
testator  owned  the  entire  estate  in  these  premises,  subject 
to  his  mother's  dower  therein.  He  has  not  declared  his 
intention,  in  his  will,  to  dispose  of  the  whole  estate  in  these 
premises,  including  the  dower  of  his  mother,  or  that  she  should 
relinquish  either  such  dower  or  the  devise  under  the  will,  nor 
is  such  intention  deducible  by  clear  and  manifest  implication 
from  the  provisions  of  the  will  The  presumption,  therefore, 
is  that  the  testator  intended  only  to  devise  to  the  defendant 
his  own  estate  in  the  premises,  subject  to  the  dower  of  his 
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mother.  The  device  to  the  defendant  is  not  necessarily  incon- 
sistent with  Mrs.  Leonard's  (the  mother's)  right  to  dower ;  as 
this  devise  is  to  be  understood  as  being  subject  to  all  legal 
claims  upon  the  premises,  including  dower.  The  right  to 
dower  being  in  itself  a  clear  legal  right,  an  intent  to  exclude 
it,  or  that  it  should  be  relinquished,  must  be  demonstrated  by 
express  words  or  by  manifest  implication.  In  order  to  exclude 
it  the  instrument  itself  should  contain  a  provision  inconsistent 
with  the  assertion  of  such  legal  right."  He  cited  Story's  Eq. 
§  1088,  note  3,  and  Birmingham  v.  Kirwan,  (2  Scho.  & 
Lef.  462.) 

So  in  the  present  case,  the  testator  was  seised  of  the  prem- 
ises in  question,  subject  to  the  inchoate  right  of  dower  of  his 
wife.  It  was  a  clear  legal  right  in  the  whole  estate,  and  an 
intention  to  exclude  her  from  any  part  of  it  and  put  her  to 
her  election,  must  be  demonstrated  by  clear  words  or  by  mani- 
fest implication.  There  are  no  words  manifesting  such  intent 
contained  in  the  will,  and  the  case  just  cited  is  an  authority 
for  the  position  that  an  absolute  devise  of  a  portion  to  the 
doweress,  and  a  devise  of  the  residue  to  another,  is  not  suffi- 
cient to  manifest  or  raise  the  implication  of  an  intent  to  ex- 
clude her.     (See  also  Sanford  v.  Jackson,  10  Paige,  266.) 

But  the  case  of  Havens  v.  Havens,  (1  Sandf.  Oh.  Rep.  324,) 
is  more  like  the  present  case  than  any  I  have  found.  There 
the  testator  devised  to  his  wife,  for  life,  the  house  and  lot  in 
which  he  resided,  and  gave  also  to  her  large  specific  legacies, 
which  together  amounted  to  nearly  or  quite  half  of  his  estate, 
and  gave  the  residue  pf  his  estate  to  his  widow  and  brothers 
and  sisters,  to  be  apportioned  between  them  in  accordance 
with  the  directions  of  his  will.  And  the  assistant  vice  chan- 
cellor (Sandford)  held  that  these  gifts  were  not  inconsistent 
with  the  widow's  claim  of  dower  in  the  residue  of  his  real 
estate  which  was  devised  to  her,  and  to  his  brothers  and  sis- 
ters, or  in  that  of  which  he  died  intestate,  and  that  she  should 
not  be  put  to  her  election  between  her  dower  and  the  provis- 
ions made  for  her  by  the  will    He  says,  "suppose  the  testa- 
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tor  died  seised  of  a  single  house  and  lot  after  devising  it  to  be 
divided  between  his  widow  and  his  brothers  and  sisters. 
The  widow  would,  undeniably,  take  her  dower  and  an  equal 
interest,  with  each  of  the  other  devisees,  in  the  residue.  So 
if  the  devise  had  been  of  one  third  to  her  for  life,  and  the  resi- 
due to  the  brothers  and  sisters,  she  would  take  her  dower  and 
the  other  third  under  the  wilL  The  testator's  interest  in  the 
residue  in  this  case,  and  in  the  house  and  lot  in  the  case  put, 
which  he  could  give  by  his  will,  is  the  property  subject  to  the 
dower  right.  Out  of  this  property  which  he  has,  less  the  in* 
choate  right  of  his  wife  to  her  dower,  he  can  carve  such  interest 
as  he  pleases,  and  his  wife  is  as  competent  to  take  one  or  more 
of  such  interests  as  devisee  as  any  other  person/9  These  po- 
sitions are  fully  sustained  by  the  authorities  cited  by  the 
learned  vice  chancellor.  It  would  seem,  therefore,  on  authority, 
to  be  clear  that  in  the  present  case  the  appellant  was  as  com- 
petent to  take  as  any  other  devisee,  and  such  devise  and  taking 
in  no  wise  affected  or  impaired  her  rights  of  dower  in  the 
whole  estate,  or  compelled  her  to  elect  which  she  would  take, 
dower  or  the  devise.     She  is  entitled  to  both. 

The  case  of  Chalmers  v.  Storil,  (2  Ves.  dt  Beame,  222,)  has 
been  cited  and  relied  upon  as  authority  for  the  contrary  doc- 
trine. In  that  case  the  testator  gave  to  his  widow  and  his 
daughter  and  son  all  his  estates,  to  be  divided  equaMy  among 
them.  Sir  William  Grant,  the  master  of  the  rolls,  held  that 
as  to  the  widow's  right  to  dower,  whether  she  took,  under  the 
will,  an  absolute  interest  or  for  life  only,  it  was  a  case  of  elec- 
tion, the  claim  of  dower  being  directly  inconsistent  with  the 
disposition  of  the  will.  uThe  testator  directing  all  his  real 
and  personal  estate  to  be  equally  divided,  &c,  the  same  equal- 
ity is  intended  to  take  place  in  the  division  of  the  real  as  of 
the  personal  estate,  which  cannot  be,  if  the  widow  first  takes 
out  of  it  her  dower  and  then  a  third  of  the  remaining  two 
thirds/'  It  was  held  to  be  a  case  of  election,  for  the  reason 
that  the  will  directed  the  estate  to  be  equally  divided,  and 
this  direction  of  the  will  would  fail  altogether,  if  the  widow 
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took  her  dower  and  the  devise.  The  claim  of  dower  in  this 
case  was  inconsistent  with  the  will,  and  so  repugnant  to  its  dis- 
positions that  to  allow  it  would  disturb  and  defeat  them. 

The  principles  applicable  to  a  case  like  that  now  under  con- 
sideration, are  well  and  clearly  stated  by  Kinderely,  Y.  C,  in 
Oib8on  v.  Gibson,  (17  Eng.  Law  and  JEq.  Bep.  349.)  That 
case  appears  to  have  been  elaborately  argued  and  carefully 
considered,  and  all  the  authorities  bearing  upon  the  questions 
raised,  cited  and  discussed.  The  testator  gave  to  his  wife 
certain  specific  chattels  and  a  leasehold  estate.  He  then  gave 
all  the  residue  of  his  estate  to  trustees  to  sell  and  dispose  of 
the  same,  and  gave  out  of  his  personal  estate  the  sum  of  £4000 
in  trust  for  his  wife  during  life,  and  as  to  the  residue  of  his 
estate  he  gave  one  fourth  part  thereof  absolutely  to  his  wife, 
and  the  three  other  fourth  parts  thereof  to  the  relatives.  Held 
that  the  widow  of  the  testator  was  not  to  be  put  to  her  elec- 
tion, but  was  entitled  to  dower  as  well  as  the  benefits  given  her 
by  the  will.  The  vice  chancellor,  in  delivering  his  opinion, 
says :  "  It  is  difficult,  perhaps  impossible,  to  reconcile  all  the 
authorities  on  this  subject,  but  we  cannot  examine  them  without 
finding  certain  broad  and  clear  principles  forming  the  founda- 
tion of  every  decision  on  the  subject."  He  says  the  principles 
may  be  stated  in  the  following  manner.  The  first  is  that  the 
doctrine  of  election  is  founded  on  the  same  reasons  and  govern- 
ed by  the  same  rules,  when  applied  to  a  widow  claiming  dower, 
as  when  applied  to  any  other  case.  The  second  proposition, 
applicable  to  all  cases,  is  that  a  person  who  is  entitled  to  an; 
benefit  under  a  will  or  other  instrument,  must,  if  he  claims 
that  benefit,  abandon  every  right  or  interest,  the  assertion  of 
which  would  defeat,  even  partially,  any  of  the  provisions  of 
that  instrument.  And  applying  this  to  the  case  of  dower,  the 
doctrine  is,  that  if  the  testator  has  made  such  a  disposition  of 
his  real  estate  as  that  the  assertion  by  the  widow  of  her  right 
to  dower  would  prevent  that  disposition  taking  effect  as  the 
testator  intended,  then  she  must  elect  to  abandon  either  her 
dower  or  the  benefit  given  her  by  the  will. 
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The  third  proposition  is  that  in  no  case  is  a  person  to  be  pat 
to  an  election,  unless  it  is  clear  that  the  provision  of  the  in- 
strument under  which  he  is  entitled  to  any  benefit,  would  be 
in  some  degree  defeated  by  the  assertion  of  his  other  right. 
And  therefore  in  the  particular  case  of  dower,  unless  it  is  be- 
yond reasonable  doubt  that  the  assertion  by  the  widow  of  her 
right  of  dower  would  prevent  the  giving  of  full  effect  to  the 
testator's  intention,  the  widow  shall  not  be  put  to  her  election. 
It  is  not  enough  to  say  that  upon  the  whole  will  it  may  fairly 
be  inferred  that  the  testator  intended  his  widow  should  not 
have  her  dower.  In  order  to  compel  her  to  elect,  the  court 
must  be  satisfied  that  there  is  a  positive  intention,  either  ex- 
pressed or  clearly  implied,  that  she  is  to  be  excluded  from 
dower.  The  fourth  proposition  is,  that  the  intention  to  ex- 
clude the  widow  from  dower  must  be  apparent  on  the  face  of 
the  will  itself.  The  vice  chancellor  reviews  all  the  cases  bearing 
on  the  points,  and  clearly  shows  that  they  fully  sustain  them. 

In  alluding  to  the  case  of  Chalmers  v.  Storil  he  says,  the 
decision  in  that  case  has  been  the  subject  of  very  just  criticism, 
and  he  avows  that  the  reasons  assigned  by  Sir  William  Grant 
for  it,  are  to  his  mind  far  from  satisfactory.  He  then  proceeds 
to  show  wherein  that  case  differs  from  the  one  under  consid- 
eration by  him,  and  adds,  that  "  whatever  may  be  the  respect 
due  to  the  decision  in  Chalmers  v.  Storil,  its  authority  must 
be  confined  to  cases  where  the  testator  intends  to  give  to  his 
wife  and  the  other  objects  of  his  bounty  all  that  he  himself 
possessed  and  enjoyed,  in  equal  shares  and  proportions." 

In  the  present  case  there  is  nothing  in  the  will  indicating 
the  intention  of  the  testator  that  his  residuary  and  other  de- 
visees are  to  be  put  upon  an  equality.  I  cannot  doubt,  there- 
fore, upon  principle  and  authority,  that  the  widow  of  the  tes- 
tator in  this  case  takes  the  provision  made  for  her  by  the  will, 
and  the  dower  given  to  her  by  law ;  and  that  it  is  a  case  where 
she  is  not  to  be  put  to  her  election. 

The  judgment  of  the  special  term  should  therefore  be  re- 
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versed  and  a  new  trial  ordered,  costs  of  all  the  parties  to  be 
paid  out  of  the  funds  of  the  estate. 

Ixgraham,  J.,  concurred. 

Clerke,  J.,  (dissenting.)  The  language  of  Judge  Gardiner 
in  Sheldon  v.  Bliss,  (4  Selden,  35,)  evidently  transcends  the 
limits  of  the  rule  on  this  subject ;  and,  as  the  point  did  not 
expressly  or  necessarily  arise  in  that  case,  under  the  consider- 
ation of  the  court,  his  proposition,  in  the  unqualified  terms  in 
which  he  expresses  it,  should  not  be  considered  authoritative, 
His  language  is,  that  "  the  design  to  substitute  one  for  the 
other  [the  provision  in  a  will,  for  dower]  must  be  unequivo- 
cally expressed"  omitting  an  equally  important  part  of  the 
rule,  "  or  manifestly  implied."  The  question,  in  the  present 
instance  is,  Is  this  design  manifestly  implied  in  this  will  ? 
I  venture  to  say  that  the  more  critically  its  several  provisions 
are  examined,  it  will  be  found  that  this  claim  of  dower  is  clearly 
at  variance  with  the  testator's  intention.  The  design  of  sub- 
stitution is  manifestly  implied.  Why  should  not  the  intention 
be  the  pole-star  (as  Coke  calls  it)  to  guide  us  in  the  interpre- 
tation of  the  will,  in  relation  to  a  point  involving  a  claim  to 
dower,  as  well  as  in  relation  to  a  question  involving  any  other 
claim.  ?  I  see  nothing  in  the  suggestions  of  reason,  or  in  the 
rules  of  construction,  requiring  any  exceptional  regard  in 
favor  of  the  former.  All  the  casual  observations  in  judicial 
opinions,  importing  any  thing  of  this  kind,  have  no  foundation 
in  policy  or  law.  They  are  entirely  gratuitous,  and  are  th* 
merest  dicta.  I  admit,  indeed,  that  it  is  a  good  test, "  whether 
the  devises  (or  provisions)  of  the  will  are  so  utterly  repug- 
nant to  the  claim  for  dower,  that  they  cannot  stand  together." 
(Lewis  v.  Smithy  5  Selden,  512.)  The  appellant's  claim  to 
dower,  in  addition  to  the  gift  under  the  will,  is  repugnant  to 
its  whole  scheme  and  scope ;  defeating  the  provision  in  favor 
of  the  other  members  of  the  testator's  family.  The  will  gives 
to  them  two  thirds ;  this  claim  would  give  them  only  one 
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third.     The  provisions  of  the  one  are,  therefore,  utterly  incon- 
sistent with  the  allowance  of  the  other. 

As  to  the  circumstance  mentioned  by  Judge  Ingraham,  that 
the  will  gives  the  appellant  nothing  in  the  residue,  until  after 
the  youngest  child  arrives  at  age.  Even  if  this  were  so,  I  do 
not  think  it  would  be  of  sufficient  force  to  show  that  the 
testator  intended  to  give  his  wife  two-thirds  of  his  property, 
and  his  children,  of  whom  he  had  a  considerable  number,  only 
one  third.  But,  I  think,  the  idea  is  a  misapprehension,  aris- 
ing from  the  defective  method  in  which  the  will  is  framed. 
The  portion  of  it  referred  to,  directs  absolutely,  that  one-third 
of  the  whole  estate  be  reserved,  &c.  for  the  use  and  benefit  of 
the  testator's  wife ;  all  that  it  can  be  fairly  said  to  prohibit, 
or  to  postpone,  is  a  final  distribution  among  the  children,  un- 
til the  coming  of  age  of  the  youngest  child.  To  be  sure,  the 
provision  for  his  wife  immediately  follows  the  direction,  in 
general  terms,  relative  to  a  final  distribution.  Then  it  says, 
"  First,  I  will  and  direct  one-third  of  my  said  estate  be  re- 
served &c.  for  her  sole  use  and  benefit  during  her  life,  and 
at  her  death  be  divided,"  &c.  He  could  not  have  meant  dur- 
ing thai  portion  of  her  life  after  the  youngest  child  came  of 
age,  even  if  he  mejmt  to  give  all  that  the  appellant  claims  ; 
and  the  referee  reports,  in  effect,  that  not  only  the  dower,  but 
the  additional  one-third  commences  forthwith.  Otherwise, 
the  accruing  of  her  interest  would  be  too  remote ;  and  its  en- 
joyment uncertain,  and  even  improbable.  He  must  have 
meant  by  the  words  "  during  her  life,"  the  whole  of  her  life, 
commencing  as  soon  as  practicable  after  the  testator's  death. 
To  the  executors  is  committed,  in  the  second  paragraph  of  the 
will,  the  care  of  his  whole  estate ;  and  it  is  their  duty  to  invest 
the  whole  proceeds  of  this  estate  immediately,  if  the  whole  be 
sold ;  at  all  events  to  set  apart  enough  to  realise  one-third  for 
the  benefit  of  the  widow,  and  to  hold  the  remainder  in  reserve 
for  the  benefit  of  the  other  beneficiaries ;  the  final  distribution 
of  the  two-thirds  of  the  estate  to  be  made  when  the  youngest 
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child  comes  of  age.  This  is  the  clear  intention  of  the  testator ; 
which,  as  I  have  said,  is  to  be  our  only  guide. 

The  judgment  of  the  special  term  should  be  affirmed,  with 
costs. 

I  perceive  the  presiding  justice  provides  in  his  opinion  that 
the  costs  of  all  the  parties,  with  a  reasonable  counsel  fee, 
should  be  paid  out  of  the  funds  of  the  estate.  The  widow,  I 
believe,  is  the  only  party  who  has  appealed ;  and  William  T. 
Mills  is  the  only  party  who  has  appeared  against  the  appeal 

Judgment  reversed. 

[New  York  Gekekal  Term,  November  4, 1868.  Denies,  Clerk*  and  Jaers- 
ham,  Justices.] 


Roberts  vs.  Carter. 

The  report  of  a  referee  should  state  the  facts  found,  and  the  conclusions  of 
law,  separately. 

Where  the  evidence,  on  a  hearing  before  the  referee,  is  conflicting,  it  prceesfe 
a  fair  question  for  the  decision  of  a  referee ;  and  it  is  a  most  salutary  rok 
that  the  decision  of  a  referee,  upon  a  question  of  fact— especially  of  fraud— 
where  there  is  evidence  on  both  sides,  and  the  point  is  not  entirely  free 
from  doubt,  cannot  be  disturbed. 

Where  it  appears,  when  depositions  are  offered  in  evidence,  that  every  reason- 
able effort  has  been  made,  to  find  the  witnesses,  to  subject  them  to  the  pro? 
cess  of  subpoana ;  and  there  is  every  reason  to  suppose  that  they  are  out  of 
the  state,  this  is  sufficient  to  authorize  the  reading  of  the  depositions. 

Where  goods  are  sold  by  sample,  and  are  represented  to  be  of  a  specified 
quality,  the  rule  of  damages  in  an  action  for  a  breach  of  warranty,  or  fer 
false  representations,  is  the  difference  between  the  price  obtained,  on  a  re- 
sale, and  that  which  would  have  been  obtained  had  the  goods  been  oi  the 
quality  represented. 

APPEAL  from  a  judgment  entered  upon  the  report  of  a 
referee.  The  action  was  brought  to  recover  of  the  defend- 
ant the  loss  and  damages  sustained  by  the  plaintiff  on  account 
of  certain  false  and  fraudulent  representations  alleged  to  have 
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been  made  by  the  defendant,  on  a  sale  of  liquors  to  the  plaintiff; 
and  upon  a  warranty  on  said  sale ;  and  for  the  defendant's 
neglect  to  furnish  the  plaintiff  with  a  receipt  or  information, 
by  means  of  which  a  certain  kind  of  liquor  or  schnapps  could 
be  made,  at  a  specified  cost,  equal  in  quality  to  Wolfe's 
schnapps,  &c.     The  cause  was  referred  to  a  referee,  who  re- 
ported, that  he  found  that  the  defendant,  on  or  about  the  7th 
day  of  June,  1855,  sold  to  the  plaintiff  84  cases  of  an  article 
known  as  royal  Scheidam  schnapps,  alleged  to  be  out  on  com* 
mission,  and  139J  cases  of  the  said  royal  Scheidam  schnapps 
in  store,  at  No.  5  William  street,  in  the  city  of  New  York,  all 
of  which  were  sold  by  sample,  and  represented  and  agreed  by 
the  defendant  to  be  of  equal  quality  and  proof  with  the  sam- 
ple, and  equal  in  quality  and  proof  to  the  article  known  as 
Wolfe's  Scheidam  aromatic  schnapps,  for  which  the  plaintiff, 
relying  upon  the  said  representations  and  agreements  of  the 
defendant,  paid  the  defendant  the  full  value  and  price,  as 
agreed,  for  schnapps  of  the  quality  and  proof  as  represented 
by  the  defendant  as  aforesaid ;  and  that,  in  truth  and  in  fact, 
the  said  schnapps,  both  those  out  on  commission  and  those  on 
hand  in  the  said  store,  were  inferior  in  quality  and  proof  to 
the  said  samples  and  the  said  Wolfe's  aromatic  Schiedam 
schnapps.    That  the  defendant,  for  $388.13,   paid  by  the 
plaintiff  to  him,  promised  and  agreed  that,  immediately  after 
such  payment,  he  would  furnish  the  plaintiff  with  a  recipe  or 
information,  by  means  of  which  the  plaintiff  might  manufac- 
ture a  certain  article  known  as  royal  Scheidam  schnapps,  equal 
in  quality  and  proof  to  the  article  known  as  Wolfe's  Schiedam 
aromatic  schnapps ;  and  that  the  said  royal  Schiedam  schnapps 
made  agreeably  to  the  said  recipe  or  information,  were  and 
would  be  equal  in  quality  and  proof  to  said  Wolfe's  schnapps. 
That  the  defendant  has  never  given  or  furnished  the  plaintiff 
with  such  a  recipe  or  information,  but,  instead  thereof,  named 
certain  articles  or  materials  and  their  relative  proportions  or 
quantities,  aud  the  mode  of  using  them,  which  the  defendant 
represented  and  alleged  would  make  and  constitute  the  royal 
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Schiedam  schnapps  of  the  quality  and  proof  before  stated, 
when,  in  truth,  and  in  fact,  the  said  materials  named  by  the 
defendant  do  not  produce,  and  cannot,  in  the  proportions  di- 
rected by  the  defendant,  be  made  to  produce  the  quality  and 
proof  of  schnapps  represented  by  the  defendant  That  the 
plaintiff  has  sustained  damages,  by  means  of  the  premises,  to 
the  amount  of  the  difference  between  the  price  at  which  the 
schnapps,  whether  in  store  or  out  on  commission  or  manufac- 
tured in  accordance  with  the  recipe  or  information  given 
by  the  defendant,  and  actually  sold  by  the  plaintiff,  would 
have  sold  for,  in  case  they  had  proved  equal  in  quality  and 
proof  to  the  samples  aforesaid  and  to  Wolfe's  schnapps,  as  re- 
presented and  agreed  by  the  defendant,  and  the  price  at  which 
they  were,  in  fact  and  in  good  faith,  sold  by  the  plaintiff 
That  the  plaintiff  actually  sold  205  cases  of  schnapps,  either 
in  store  or  out  on  commission  at  the  time  of  the  said  sale,  or 
made  in  accordance  with  the  recipe  given  by  the  defendant  to 
the  plaintiff,  all  of  which  were  inferior  in  quality  and  proof  to 
Wolfe's  schnapps  and  to  the  said  sample ;  and  that  the  differ- 
ence between  the  price  at  which  the  said  205  cases  might  and 
would  have  been  sold  for,  in  case  the  quality  and  proof  had 
proved  equal  so  the  said  sample  and  to  Wolfe's  aromatic 
Scheidam  schnapps,  and  the  price  for  which  they  were  actually 
sold,  was  $4  per  case,  making  in  all  the  sum  of  $820,  for 
which  sum  the  plaintiff  was  entitled  to  judgment  against  the 
defendant. 

Three  witnesses,  William  H.  King,  jun.  Charles  Potter  and 
Frederick  Smith,  were  examined  conditionally,  on  the  part  of 
the  plaintiff,  pursuant  to  a  stipulation.  Their  depositions 
being  offered  in  evidence,  before  the  referee,  the  defendant 
objected  that  there  was  not  sufficient  proof  of  the  absence  of 
those  witnesses  from  the  state.  The  plaintiff  then  introduced 
proof  tending  to  show  that  King  was  a  resident  of  Ohio,  and 
had  left  the  city  for  that  state  the  week  previous ;  that  Smith 
was  a  resident  of  California,  and  had  sailed  for  home  in  the 
next  steamer  after  his  testimony  was  taken;  that  Potto,  also, 
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was  out  of  the  state,  and  had  gone  to  California.  Also  that 
the  plaintifb  had  attempted  to  serve  subpoenas  upon  those 
witnesses.  The  referee  refused  to  admit  the  depositions  in 
evidence. 

The  defendant  excepted  to  the  report  of  the  referee,  on  va- 
rious grounds,  and  appealed  from  the  judgment  entered  thereon. 

£  Terry,  for  the  appellant. 

John  Fitch,  for  the  plaintiff. 

By  the  Court,  Daviks,  P.  J.  We  think  this  case  is  not 
before  us  in  proper  form.  The  report  of  the  referee  should 
have  stated  the  facts  found,  and  the  conclusions  of  law,  sepa- 
rately. (Otis  v.  Spencer,  16  New  York  Bep.  610.  Hunt  v. 
Bloomer,  3  Kern.  341.    Johnson  v.  Whitlock,  Id.  344) 

Agarnning  that  the  referee  had  stated  the  facts  correctly,  we 
see  what  facts  he  has  found,  and  with  that  finding  we  cannot 
interfere ;  unless  it  is  clearly  against  the  weight  of  evidence,  or 
is  in  direct  violation  of  some  rule  of  law.  (Davis  v.  Allen, 
3  Comst.  168.  Mwrfey  v.  Brace,  23  Barb.  561.)  The  latter 
case  enunciates  a  sound  rule,  and  one  directly  applicable  to 
the  present  case.  It  is  that  when  the  evidence,  as  in  this  case, 
is  conflicting,  it  presents  a  fair  question  for  the  decision  of  the 
referee ;  and  it  is  well  observed  that  it  is  a  most  salutary  rule 
that  the  decision  of  the  referee,  upon  a  question  of  fact,  espe- 
cially of  fraud,  where  there  is  evidence  on  both  sides,  and  the 
point  is  not  entirely  free  from  doubt,  cannot  be  disturbed. 

The  objection  to  the  depositions  of  Potter  and  Smith,  we 
think  are  not  tenable ;  as  the  proof  was  quite  satisfactory  to 
show  that  when  their  depositions  were  admitted,  there  was  every 
reason  to  suppose  the  witnesses  were  out  of  the  state.  Every 
reasonable  effort  had  been  made  to  find  them,  to  subject  them 
to  the  process  of  subpoena,  and  the  proof  was  quite  adequate 
to  authorize  the  reading  of  their  depositions. 

The  defendant  sold  to  the  plaintiff  84  cases  of  schnapps  out 
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on  commission,  and  139  in  store,  which  the  referee  has  found 
as  a  fact  were  sold  by  sample,  and  represented  to  be  of  a  qual- 
ity equal  to  Wolfe's  schnapps.  That  the  plaintiff  sold  205 
of  these  cases,  or  some  others  made  in  accordance  with  the 
recipe,  how  many  does  not  clearly  appear;  and  that  the 
difference  between  the  price  obtained,  and  that  which  would 
have  been  obtained  if  the  article  had  been  of  the  quality  re- 
presented, was  $4  a  case ;  and  the  referee  allows  to  the  plaintiff 
only  on  the  205  cases.  We  are  unable  to  see  why  the  referee 
did  not  allow  for  the  £23  cases  which  were  sold,  and- this  would 
have  increased  the  amount  of  the  damages.  We  do  not  see 
that  the  defendant  can  complain  of  this. 

Assuming  that  the  referee  has  found  the  facts  correctly,  we 
see  no  error  in  the  rule  of  damages  adopted  by  him.  As  he 
has  allowed  no  damages  to  the  plaintiff  by  reason  of  the  recipe 
not  proving  what  it  was  represented  to  be,  it  is  unnecessary  to 
consider  what  was  the  effect  and  character  of  the  representa- 
tions of  the  defendant  (if  any)  in  respect  to  it 

The  judgment  should  be  affirmed,  with  costs. 

[New  York  Gekbbal  Tebx,  November  4,  1868.  Domes,  Clerk*  and  Strik- 
eriand,  Justices.] 


Bean  vs.  Wells  and  Een^ay. 

W.  obtained  goods  from  the  plaintiff,  on  credit,  upon  the  representations  off  B. 
that  he,  W.,  was  responsible,  and  worthy  of  credit,  and  owed  vary  little,  if 
any  thing.  At  the  time  of  the  sale  and  delivery  of  the  goods,  W.  was  insol- 
vent and  R.  knew  it  R.  himself  had  a  judgment  for  f  1000  against  him, 
docketed  one  month  previous  to  the  sale.  On  this  judgment  R.  caused  an 
execution  to  be  issued,  and  levied  upon  the  goods  so  obtained  from  the  plain- 
tiff, before  they  reached  the  store  of  W.  HM  that  for  these  raise  and  fraud- 
ulent representations  R.  was  liable  to  the  plaintiff  for  the  value  of  the  goods 
sold  to  W. 

APPEAL  from  a  judgment  entered  upon  the  report  of  a  ref- 
eree.  The  action  was  brought  to  recover  the  value  of  goods 
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sold  by  the  plaintiff  to  the  defendant  Wells,  upon  fraudulent 
representations  alleged  to  have  been  made  in  regard  to  his 
credit  and  responsibility,  by  the  defendant  Renway.  The 
referee  found  the  following  facts.  That  in  the  early  part  of 
August,  1851,  the  plaintiff,  at  the  city  of  New  York,  sold  and 
delivered  to  the  defendant  Edward  Wells,  merchandise  to  the 
amount  of  $258.56,  on  a  credit  of  six  months,  for  which  he 
took  said  Wells'  promissory  note.  That  the  order  for  them 
was  received  and  the  bill  thereof  dated  the  30th  day  of  July, 
1851,  but  the  goods  were  not  delivered  till  some  time  in  Au- 
gust, 1851.  That  the  delay  in  the  delivery  of  the  goods  grew 
out  of  the  plaintiff's  doubt  and  hesitancy  about  the  responsi- 
bility of  said  Wells.  That  he  was  finally  induced  to  sell  and 
deliver  the  goods  to  Wells  by  the  representations  of  the  de- 
fendant Renway,  that  he  (Wells)  was  good  and  responsible  to 
the  extent  of  $800,  to  $1000.  That  he  was  a  prudent  and 
careful  man,  worth  $2000  to  $3000,  and  owed  very  little  if 
any  thing,  and  that  he  was  every  way  responsible  and  worthy 
of  credit.  That  at  the  time  of  such  sale  and  delivery,  Wells 
was  considerably  in  debt,  and  was  in  fact  insolvent,  and  that 
the  defendant  Renway  knew  it ;  and  that  among  other  debts 
owing  by  Wells,  at  tKe  time  of  this  sale,  was  a  judgment  dock- 
eted against  him  on  the  30th  day  of  June,  1851,  one  month  be- 
fore the  sale,  in  favor  of  the  defendant  Renway,  for  $1000  and 
costs,  and  on  which  judgment  Renway  caused  an  execution  to 
be  issued  and  levied  upon  the  same  goods  so  sold  and  deliv- 
ered by  the  plaintiff  to  Wells,  on  their  arrival  at  Whitehall, 
and  before  they  reached  the  store  of  said  Wells.  That  such 
representations  on  the  part  of  the  defendant  Renway  were  false 
and  fraudulent,  and  were  designed  to  induce,  and  did  induce, 
the  sale  and  delivery  aforesaid.  And  the  referee  found  and 
decided  as  matter  of  law,  that  the  plaintiff  was  entitled  to 
judgment  against  both  defendants  for  said  sum  of  $258.56, 
and  interest  thereon,  besides  costs ;  for  which  amount  judgment 
iras  entered. 
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A.  T.  Bush,  for  the  appellant. 
John  Fitch,  for  the  plaintiff. 

By  the  Court ,  Sutherland,  J.  The  defendant  Wells  in  this 
action  was  not  served  with  the  summons.  There  is  a  good 
cause  of  action  stated  in  the  complaint,  against  the  defendant 
Benway,  to  which  he  appeared  and  answered,  and  the  issue 
was  referred  to  A.  K.  Hadley,  Esq.  who  reported  in  favor  of 
the  plaintiff.  The  report  of  the  referee,  and  the  judgment 
entered  thereon,  were  abundantly  justified  by  the  law  and  the 
evidence. 

The  evidence  in  the  case,  to  which  no  objection  was  made, 
appears  to  us  to  have  been  amply  sufficient  to  authorize  the 
conclusion  to  which  the  referee  arrived ;  and  we  are  at  a  loss 
to  see  upon  what  ground  the  defendant  Benway  expected  us 
to  set  aside  the  report  of  the  referee  and  reverse  the  judgment 

The  judgment  entered  on  the  report  of  the  referee  must  be 
affirmed,  with  costs. 

[Nbw  Tobk  Gbhbeal  Tsrm  ,  November  4, 1858.    Danes,  Clerke  and  Ssiffc- 
erland,  Justices.] 


Palmeb,  assignee  of  Antioch  College,  vs.  Smxdlbt. 

A  complaint,  after  alleging  the  existence  of  Antioch  College,  and  its  incorpo- 
ration, averred  that  on  the  29th  of  June,  1867,  the  said  college  made  aa 
assignment  of  its  estate,  Ac.  to  the  plaintiff,  by  which  he  was  empowered  to 
sue  for  and  collect  all  the  debts  of  the  college  and  apply  the  proceeds  in 
payment  of  the  creditors  of  the  corporation.  That  on  the  6th  of  April,  1861, 
the  defendant  made  his  promissory  note  for  the  sum  of  f  100,  payable  &c, 
and  delivered  the  same  to  the  said  Antioch  College ;  that  the  note  had  never 
been  paid ;  that  it  was  now  in  the  possession  of  the  plaintiff,  as  the  property 
of  the  college,  which  was  the  lawful  owner  and  holder  thereof,  &c ;  Hdi, 
on  demurrer,  that  the  complaint  was  defective,  in  its  method  of  stating  the 
ownership  of  the  note. 

The  same  complaint  also  alleged,  that  on,  Ac.  the  defendant  became  a  sub- 
scriber to  the  stock  of  Antioch  College,  to  the  amount  of  $100,  payable  6c. ; 
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that  the  same  had  never  been  paid,  and  that  there  remained  due  and  owing 
to  the  said  college  the  amount  of  said  subscription!  with  interest  Held  that 
in  respect  to  this  cause  of  action  the  complaint  was  also  bad,  for  want  of  an 
averment  of  indebtedness  to  the  plaintiff,  or  of  any  right  shown,  on  his  part, 
to  demand  of  the  defendant  the  money  therein  mentioned. 

APPEAL  from  an  order  made  at  a  special  term,  allowing  a 
demurrer  to  the  complaint.    The  plaintiff  sued  as  "  As* 
signee  of  Antioch  College."    The  complaint  was  as  follows : 

"Firstly.  That  at  the  times  hereinafter  mentioned,  Antioch 
College  was  a  joint  stock  association,  existing  and  located  at 
Yellow  Springs,  in  the  county  of  Green,  in  the  state  of  Ohio ; 
that  on  the  24th  day  of  May,  1852,  the  said  association  was 
duly  incorporated,  under  and  according  to  the  provisions  of 
an  act  of  the  general  assembly  of  the  state  of  Ohio,  passed  on 
the  9th  day  of  April,  1852,  entitled  '  An  act  to  enable  the 
trustees  of  colleges,  academies,  universities  and  other  institu- 
tions, for  the  purpose  of  promoting  education,  to  become 
bodies  corporate/  That  by  the  terms  of  incorporation  of  the 
said  Antioch  College,  the  trustees  thereof  became,  by  the  laws 
of  Ohio,  a  body  politic  and  corporate,  with  perpetual  success- 
ion, having  power  to  sue  and  be  sued,  to  plead  and  be  im- 
pleaded, to  acquire,  hold  and  convey  property,  real  and 
personal,  and  to  exercise  the  powers  and  privileges  usually  be- 
stowed on  incorporated  institutions  of  learning.  That  the 
said  Antioch  College  continued  to  use  and  enjoy  the  said  powers 
and  privileges,  and  to  acquire  and  hold  property  as  aforesaid, 
until  the  29th  day  of  June,  1857,  when  being  heavily  in  debt, 
and  unable  to  meet  its  obligations  and  liabilities,  the  trustees 
thereof  made  a  general  assignment,  for  the  benefit  of  its  cred- 
itors, of  all  its  estate  and  effects,  goods,  chattels  and  credits, 
of  whatever  nature  or  kind  soever,  to  Francis  A.  Palmer,  the 
plaintiff  in  this  action,  by  which  assignment  the  plaintiff  was 
empowered,  among  other  things,  to  sue  for  and  collect  all  the 
outstanding  debts  of  the  said  college,  and  to  apply  the  pro* 
ceeds  thereof,  as  far  as  the  same  should  go,  to  paying  thft 
creditors  of  the  said  corporation. 
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The  complaint  shows,  Secondly.  On  information  and  belief 
of  the  plaintiff,  and  as  a  first  cause  of  action  against  the  de- 
fendant, that  on  the  6  th  day  of  January,  1851,  the  defendant 
in  this  action  made  and  executed  his  promissory  note  in  writ- 
ing, whereby  he  promised  to  pay,  for  value  received,  to  the 
treasurer  of  Antioch  College,  or  bearer,  on  the  1st  day  of 
September,  1852,  one  hundred  dollars,  and  delivered  the  same 
to  the  said  Antioch  College.  That  although  the  said  note 
became  due  and  payable  before  the  commencement  of  this  ac- 
tion, the  same  has  never  been  paid ;  that  the  said  note  is  now 
in  the  possession  of  the  plaintiff  as  property  of  the  said  Anti- 
och College,  which  is  the  lawful  owner  and  holder  thereof; 
and  there  is  now  due  on  the  said  note,  principal  and  interest, 
the  sum  of  $153.58. 

The  complaint  shows,  Thirdly.  On  information  and  belief 
of  the  plaintiff,  and  for  a  further  and  a  second  cause  of  action 
against  the  said  defendant,  that  the  said  Antioch  College  was 
a  joint  stock  association,  duly  incorporated  as  aforesaid,  under 
the  laws  of  Ohio ;  that  the  stock  of  the  said  association  was 
issued  in  shares  of  $100  each ;  and  that  on  the  6th  day -of 
January,  1851,  the  defendant  in  this  action  became  a  stock- 
holder in  the  said  association,  by  subscribing  to  and  purchas- 
ing of  the  said  association  one  share  of  the  capital  stock  thereof 
That  the  said  subscription  became  due  and  payable  on  the 
1st  day  of  September,  1852,  yet  the  same  has  never  been  paid, 
although  the  said  stock  was  duly  issued  to  the  said  defendant, 
and  he  has  since  enjoyed  all  the  rights  and  privileges  of  a 
stockholder  in  the  said  association.  That  the  said  defendant 
is  still  the  owner  of  the  said  stock,  and  there  remains  now  due 
and  owiftg  to  the  said  Antioch  College  thereon,  principal  and 
interest,  the  sum  of  $135.58 ;  and  that  by  the  laws  of  Ohio, 
where  the  said  association  is  located,  the  defendant  is  liable 
to  the  said  association,  as  a  stockholder  therein,  to  a  further 
amount,  equal  to  the  amount  t>f  the  said  stock,  to  be  applied 
in  the  payment  of  the  debts  of  the  said  association.  Where- 
fore, by  reason  of  all  the  premises  above  set  forth,  the  plaintiff 
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demands  judgment  against  the  said  defendant  for  $271.16,  with 
interest  thereon  from  the  first  day  of  October,  1857,  besides 
the  costs  and  disbursements  of  this  action/' 

The  defendant  demurred  to  this  complaint,  assigning  several 
grounds  of  objection  thereto.  The  demurrer  was  argued  at 
special  term,  before  Justice  Davies,  who  made  an  order  allow- 
ing the  demurrer ;  assigning  the  following  reasons  for  his  de- 
cision: 

Davies,  J.  "The  complaint  contains  two  causes  of  action. 
After  alleging  the  existence  of  an  association  called  Antioch 
College,  and  its  incorporation  by  the  state  of  Ohio,  it  avers, 
that  on  the  29th  June,  1857,  the  said  college,  being  heavily 
in  debt,  made  an  assignment  of  its  estate,  &c.  to  the  plaintiff^ 
and  by  which  he  was  empowered  to  sue  for  and  collect  all  the 
outstanding  debts  of  said  college,  and  apply  the  proceeds  to 
the  payment  of  the  creditors  of  the  corporation.  It  then  avers 
that  on  the  5th  of  April,  1851,  the  defendant  made  his  promis- 
sory note  for  the  sum  of  $100,  payable  September  1st,  1852, 
and  delivered  the  same  to  the  said  Antioch  College ;  that  the 
note  had  never  been  paid ;  that  it  was  now  in  possession  of  the 
plaintiff  as  the  property  of  said  Antioch  College,  which  is  the 
lawful  owner  and  holder  thereof;  that  there  is  due  on  said 
note  $138.58.  For  a  second  cause  of  action,  the  complaint 
avers  that  the  stock  of  said  association  was  issued  in  shares 
of  $100  each ;  that  on  the  5th  of  April,  1851,  the  defendant 
became  a  subscriber  to  the  stock  of  the  college  in  the  sum  of 
$100,  payable  on  the  first  day  of  September,  1852 ;  that  the 
same  has  never  been  paid,  and  that  there  now  remains  due 
and  owing  to  said  college  the  amount  of  said  subscription  and 
interest,  amounting  to  $135.58,  whereupon  the  plaintiff  de- 
mands judgment  for  $271.  To  this  the  defendant  demurs,  on 
the  ground  that  the  complaint  does  not  state  facts  sufficient 
in  law  to  constitute  a  cause  of  action. 

As  to  the  first  cause  of  action,  it  is  clearly  defective.  It 
not  only  does  not  aver  that  the  plaintiff  i*  the  party  in  interest^ 
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but  avers  that  the  note  sued  on  is  not  the  property  of  the 
plaintiff,  and  that  he  is  not  the  lawful  owner  and  holder  of  the 
same,  but  that  it  is  the  property  of  another,  and  which  other 
is  the  lawful  owner  and  holder  thereof.  This  is  indirect  con- 
flict with  section  111  of  the  coda  The  presumption  of  law 
which  would  arise  from  the  fact  that  the  plaintiff  being  in 
possession  of  the  note  is  the  lawful  owner  and  holder  thereof, 
is  rebutted  by  the  averments  that  he  is  not  such  lawful  owner 
and  holder. 

In  reference  to  the  second  cause  of  action,  there  is  no  aver- 
ment of  any  indebtedness  to  the  plaintiff  by  reason  of  the 
matters  therein  stated,  or  of  any  right  shown  on  his  part  to 
demand  of  the  defendant  the  money  therein  stated.  The  aver- 
ment is,  that  the  amount  of  the  subscription  is  now  due  and 
owing  to  said  college,  thus  negativing  any  indebtedness  to  the 
plaintiff.  Judgment  must  be  given  for  the  defendant  on  the 
demurrer,  with  costs.  Liberty  to  plaintiff  to  amend  in  twenty 
day*" 

Wm.  W.  Badger,  for  the  appellant. 

Gardner  &  Lamont,  for  the  respondents. 

Dayixs,  P.  J.  delivered  the  opinion  of  the  court,  to  the 
effect,  that  the  complaint  was  defective  in  the  particulars 
specified ;  stating  that  he  could  add  nothing  to  the  reasons 
given  by  him  at  the  special  term. 

Judgment  affirmed,  with  costs. 

[New  York  Gbveral  Tbbm,  November  4, 1868.  Barnes,  Clerks  and  Suth- 
erland, Justices.] 
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The  plaintiff;  as  executor,  sued  W.  for  a  claim  due  to  the  testator.  When 
the  plaintiff  was  about  to  take  judgment,  the  defendant  gave  his  two  notes 
to  the  plaintiff  as  executor,  in  settlement,  and  the  plaintiff,  as  such  executor, 
assigned  a  decree  which  he  had  obtained,  in  the  surrogate's  court,  against 
W.,  to  the  defendant  One  of  the  notes  was  paid  at  maturity ;  when  the 
second  become  due  it  was  not  paid,  and  the  defendant  gave  to  the  plaintiff 
a  new  note,  in  renewal.  EM  that  the  plaintiff  could  maintain  an  action 
upon  such  new  note,  in  his  charcter  as  executor,  the  complaint  showing 
the  consideration  for  the  note  to  be  a  claim  due  to  the  estate,  and  a  promise 
made  to  the  executor. 

APPEAL  by  the  defendant,  from  a  judgment  entered  at  a 
special  term,  after  a  trial  at  the  circuit.  The  action  was 
brought  by  the  plaintiff  as  executor  of  William  Wright,  de- 
ceased, upon  a  promissory  note  made  by  the  defendant,  on  the 
26th  of  November,  1856,  by  which  he  promised  to  pay  to  his 
own  order  $300  ninety  days  after  date ;  which  note  was  also 
indorsed  by  him,  and  delivered  to  the  plaintiff.  On  the  trial 
the  plaintiff  called  as  a  witness  Jesse  W.  Benedict,  who  tes- 
tified as  follows :  "  Before  letters  testamentary  were  issued  to 
the  plaintiff,  letters  of  collection  were  issued  to  Charles  White, 
and  defendant  was  his  surety ;  plaintiff  called  White  to  ac- 
count before  the  surrogate  of  the  county  of  New  York,  and  a 
decree  was  obtained  against  White  as  collector,  in  favor  of 
plaintiff  as  such  executor,  for  assets  of  the  estate  of  William 
Wright,  deceased,  which  he  had  collected  and  failed  to  pay 
over  to  the  plaintiff  as  such  executor ;  execution  was  issued 
on  that  decree  in  favor  of  the  plaintiff  as  such  executor,  and 
it  was  returned  unsatisfied,  and  then  the  surrogate  ordered  the 
bond  of  defendant  as  surety  to  be  prosecuted  by  the  plain- 
tiff as  such  executor ;  that  the  plaintiff  Eagle,  as  executor,  sued 
defendant  on  his  said  bond,  and  when  ready  to  take  judgment, 
the  defendant  gave  his  two  notes  to  plaintiff  as  stich  executor, 
in  settlement ;  and  the  plaintiff,  as  Buch  exectktor,  assigned 
the  decree  obtained  in  the  surrogate's  court  to  the  defendant ; 
when  the  first  note  became  due  it  was  paid ;  when  the  sebond 
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note  became  due  it  was  not  paid ;  and  the  defendant  gave  the 
note  in  suit  in  renewal ;  I  held  the  notes  for  collection  for 
Eagle ;  I  acted  as  attorney  for  Eagle,  in  getting  the  note, 
and  I  know  the  plaintiff  received  the  notes  in  suit  as  execu- 
tor, and  that  he  holds  them  as  executor,  and  that  the  notes 
belong  to  him  as  executor,  and  in  no  other  way ;  I  transacted 
the  whole  business  for  plaintiff  as  executor,  received  all  the 
notes  from  the  defendant,  and  have  retained  them  ever  since 
in  my  possession,  for  the  plaintiff,  as  executor."  The  plaintiff 
rested  his  case,  and  the  defendant  moved  to  dismiss  the  com- 
plaint, which  was  denied ;  whereupon  the  defendant  except- 
ed. The  defendant  then  requested  the  justice  to  charge  the 
jury :  1.  That  the  plaintiff  as  executor  not  being  the  owner 
of  the  note  in  suit,  the  defendant  was  entitled  to  a  verdict. 
The  justice  refused  so  to  charge,  to  which  refusal  to  charge 
the  defendant  excepted.  2.  That  if  the  jury  should  find  the 
note  in  suit  was  given  for  a  consideration  arising  since  the  death 
of  the  testator,  the  note  was  the  property  of  the  plaintiff  per- 
sonally, and  not  of  the  plaintiff  as  executor  of  William 
Wright,  deceased,  and  the  defendant  was  entitled  to  a  verdict. 
The  justice  refused  so  to  charge,  and  the  defendant  excepted. 
The  court  then  directed  the  jury  to  find  a  verdict  for  the  plain- 
tiff for  $310.50,  and  they  found  accordingly. 

A.  Mathews,  for  the  appellant 

Benedict  &  Boardman,  for  the  plaintiff. 

By  the  Court,  Ingraham,  J.  The  plaintiff  as  executor 
sued  one  White  for  a  claim  due  to  the  testator.  When  that 
action  was  proceeding  to  judgment  the  defendant  gave  this 
note  in  suit  and  another,  to  the  plaintiff  as  executor,  and  took 
from  the  plaintiff  an  assignment  of  a  decree  made  by  the  surro- 
gate, in  favorof  the  plaintiff  as  executor  against  White.  The 
note  not  having  been  paid,  the  plaintiff  as  executor  brings  this 
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action  to  recover  the  same.  The  defense  is  that  the  action 
should  have  been  in  the  name  of  the  plaintiff,  individually. 

There  is  no  doubt  but  that  the  note  was  given  in  payment  of  a 
claim  due  to  the  testator's  estate  by  the  defendant ;  and  the 
simple  question  is,  whether  an  executor  who  sells  goods  or 
choses  in  action,  belonging  to  the  estate  which  he  represents, 
may  collect  payment  therefor  in  his  capacity  of  executor.  Of 
this  I  think  there  can  be  no  doubt.  The  property  belongs  to 
the  estate;  for  the  proceeds  of  the  note  the  executor  will 
be  required  to  account,  and  personally  he  has  no  interest  in 
the  proceeds.  He  might  have  maintained  the  action  in  his 
own  name,  it  is  true,  but  he  was  not  necessarily  compelled  to 
do  so.  On  the  contrary,  under  the  present  system,  which  re- 
quires a  plain  statement  of  facts  in  the  complaint,  I  think 
the  law  is  better  obeyed  by  bringing  the  action  according  to 
the  truth,  than  in  doing  so  under  a  legal  fiction. 

In  Merritt  v.  Seaman,  (2  Seld.  168,)  the  promises  were 
assumed  to  have  been  made  to  the  plaintiff  individually,  and 
it  was  there  held  that  in  such  a  case  the  defendant  could  not 
set  off  a  claim  against  the  estate.  Judge  Gridley,  in  that 
case,  says :  "  The  plaintiff  might  have  sued  in  his  represent- 
ative character,  or  individually,  as  he  chose."  And  Justice 
Gardiner,  in  the  same  case,  says :  "  The  note  was  made  after 
the  death  of  the  plaintiff's  testator,  and  would  sustain  an 
.  action  either  in  the  name  of  the  plaintiff  as  tin  individual  or 
as  executor." 

In  the  complaint  the  facts  are  so  set  out  as  to  show  the 
consideration  for  the  note  to  be  a  claim  due  to  the  estate,  and 
the  promise  to  have  been  made  to  the  executor.  The  case  of 
BUznchard,  admit,  v.  Strati,  (8  How.  Rep.  83,)  only  shows 
that  where  a  plaintiff  in  his  summons  describes  himself  as 
suing  in  a  representative  capacity,  he  cannot  complain  for  a 
cause  of  action  due  to  him  individually.  And  in  McMahon 
v.  Allen,  (12  How.  Rep.  46,)  the  reverse  of  the  proposition 
was  held,  that  a  plaintiff  who  cominenced  his  action  as  an 
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individual  could  not  afterwards  change  it  into  one  for  a  claim 
held  by  him  in  a  representative  character.  Both  of  these 
oases  are  rather  in  the  plaintiff's  favor  than  the  defendant's 

The  judgment  should  be  affirmed. 

[Nbw  York  Gbvbbal  Term,   November  4,   1868.     Dtwies,  Clerke  and 
Ingraham,  Justices.] 


MoBbide  vs.  The  Farmers'  Bank  of  Salem,  Branch  of 
the  State  Bank  of  Ohio. 

Proceedings  supplementary  to  execution  may  be  taken,  under  section  294  of 
the  code,  against  a  foreign  corporation. 

Where  an  action  is  commenced  against  a  foreign  corporation,  by  attachment,  and 
the  sheriff  levies  on  money  on  deposit  in  a  trust  company,  and  the  defendant, 
instead  of  procuring  the  attachment  to  be  discharged  by  giving  security 
or  applying  for  an  order  directing  the  sheriff  to  collect  the  debts  attached 
by  him,  appears  and  makes  a  defense  which  is  unavailing ;  and  In  conse- 
quence of  the  delay  thus  produced,  the  debt  is  lost,  by  the  failure  of  the 
trust  company,  the  defendant  must  bear  the  loss,  rather  than  the  plaintiff. 

A  levy  upon  property,  under  an  attachment,  does  not  amount  to  a  satisfaction 
of  the  debt 


A 


PFEAL  from  an  order  made  at  a  special  term  denying  a 
motion  to  vacate  an  order. 


E.  Terry,  for  the  plaintiff 

Stanley  &  LangdeU,  for  the  defendant 

By  the  Court,  iNGfcAfeAfe ,  J.  This  action  was  commenced 
by  attachment  against  the  defendant,  a  foreign  corporation. 
After  judgment  an  execution  was  issued  and  proceedings  were 
taken  under  section  294  of  the  code,  to  reach  moneys  on  de- 
posit in  the  Ocean  Bank,  to  the  credit  of  the  defendants.  A 
motion  was  made  to  vacate  the  order  restraining  the  Ocean 


NEW  YORE— NOVEMBER,  18B8.  477 


MoBrlde  v.  Farmers'  Bank  of  Salem. 

Bank  from  paying  over  the  moneys,  and  to  declare  the  judg- 
ment satisfied,  and  to  order  a  perpetual  stay  of  proceedings  on 
the  execution.  This  motion  was  denied  at  a  special  term,  and 
the  defendants  appealed  to  the  general  term.  The  grounds 
of  appeal  are:  1st  That  proceedings  supplementary  to  exe- 
cution cannot  be  taken  under  the  294th  section  against  a  cor- 
poration. 2d.  That  the  attachment  by  which  the  action  was 
commenced  was  levied  upon  moneys  on  deposit  in  the  Ohio 
Life  and  Trust  Company,  and  in  consequence  of  the  attach- 
ment the  money  remained  in  deposit  with  that  company  until 
the  company  failed.  That  it  was  the  duty  of  the  sheriff 
to  have  collected  the  money,  and  as  the  loss  has  occurred 
through  his  negligence  the  debt  is  to  be  considered  as  paid, 
and  the  plaintiff's  remedy  is  against  the  sheriff.  Upon  the 
first  point  we  are  all  agreed  in  the  opinion  that  there  is  noth- 
ing in  this  section  that  prevents  its  application  to  corporations. 
That  by  this  section  provision  is  made  for  notice  to  be  given 
to  the  defendants,  if  the  judge  thinks  such  notice  necessary, 
and  the  proceeding  can  as  well  be  taken  against  the  debtor  of 
a  corporation  as  against  the  debtor  of  an  individual.  That 
there  is  no  necessary  connection  between  section  292  and  sec- 
tion 294  so  as  to  make  one  depend  on  the  other ;  as  section 
292  applies  to  cases  where  the  execution  has  been  returned, 
and  section  294  where  the  execution  is  in  the  hands  of  the 
sheriff  and  under  the  former  proceeding  the  statute  requires 
it  to  be  limited  to  the  county  where  the  debtor  resides,  and 
the  other  requires  no  proof  of  residence,  but  merely  of  the 
issuing  of  an  execution  and  the  indebtedness  of  the  person  to 
the  defendant 

The  only  embarrassment  as  to  this  question,  with  us,  arises 
from  a  decision  of  the  general  term  in  the  8th  district,  that 
this  section  is  not  applicable  to  corporations.  (Sherwood  v. 
Buffalo  and  New  York  City  Rail  Road  Co.,  12  Howard, 
137.)  In  that  case  it  was  held  that  the  proper  mode  of  pro- 
ceeding to  enforce  the  payment  of  a  judgment  was,  under  the 
revised  statutes,  by  sequestration.    We  feel  unwilling  to  dift- 
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regard  the  decision  of  any  general  term  of  this  court,  and 
where  it  is  directly  in  point  deem  it  desirable  to  follow  it,  and 
leave  to  the  court  above  to  correct  any  error,  on  appeal,  rather 
than  to  present  contradictory  opinions  from  the  general  terms 
of  different  districts.  But  in  this  case  there  is  a  point  of  differ- 
ence which  we  think  takes  this  case  out  of  that  decision. 

In  the  case  referred  to,  the  defendants  were  a  corporation 
created  under  the  laws  of  this  state,  and  proceedings  against 
such  a  corporation  for  sequestrating  its  effects  may  be  taken 
under  the  revised  statutes.  (2  R.  S.  463.)  Such  proceedings 
cannot  be  taken  against  the  defendants,  because  they  are  not 
subject  to  our  control,  and  the  provisions  of  that  statute  are 
only  confined  to  domestic  corporations.  The  only  mode  of 
satisfying  the  execution  issued  on  a  judgment  against  foreign 
corporations,  is  by  the  proceedings  on  attachment  and  under 
the  294th  section  of  the  code.  We  see  no  objection  to  this 
proceeding  under  the  294th  section.  The  same  result  would 
undoubtedly  be  attained  if  the  sheriff  had,  on  receipt  of  the 
execution,  applied  to  the  Ocean  Bank  for  the  purpose  of  levy- 
ing on  the  property  in  their  possession,  under  section  236. 
That  section  gives  the  sheriff  the  same  power  with  an  execu- 
tion that  he  had  with  an  attachment,  and  authorises  a  levy 
by  him  on  any  rights,  shares,  debts  or  other  property  incapa- 
ble of  manual  delivery,  and  requires  a  certificate  to  be  deliv- 
ered by  the  debtor  of  the  defendants  the  same  as  on  attach- 
ment, and  it  affords  quite  as  effectual  and  easy  a  remedy  as 
the  proceedings  under  section  294.  For  the  purpose  of  uni- 
formity in  the  proceedings,  it  may  be  more  desirable  to  adopt 
that  course  in  proceedings  against  foreign  corporations. 

The  second  ground  of  appeal  is,  that  by  the  attachment  the 
debt  which  was  attached  has,  in  consequence  of  the  delay, 
and  of  the  omission  of  the  sheriff  to  collect,  been  lost,  and 
that  the  creditor  must  bear  the  loss,  in  analogy  to  the  rule 
that  imposes  such  loss  on  the  plaintiff  in  case  of  a  levy  to 
satisfy  an  execution. 

This  doctrine,  as  applied  to  an  execution,  is  to  be  taken  as 


HEW  YORK— NOVEMBER,  1858.  479 

McBride  v.  Farmers*  Bank  of  Salem. 

comet,  only  with  some  qualifications.  In  all  the  cases  where 
the  principle  has  been  sanctioned,  the  property  had  been  re- 
duced to  possession  by  the  constable  or  sheriff  and  delivered 
to  a  receiptor,  and  without  selliug  such  property,  or  enforcing 
a  remedy  against  the  receiptor,  a  further  levy  was  made.  In 
such  cases  it  was  properly  held  that  the  execution  was  satis- 
fied for  the  time  by  a  levy  on  sufficient  property  to  pay  it,  and 
that  the  levy  suspended  other  remedies  of  the  creditor  while 
it  continued,  but  it  is  added,  "it  never  amounts  to  a  satisfac- 
tion of  the  judgment."  (See  all  the  cases  reviewed  in  Denvrey 
v.  Fox,  22  Barb.  522.) 

In  a  proceeding  by  attachment  even  that  rule  is  not  to  be 
applied.  The  object  of  the  attachment  is  not  to  obtain  pay- 
ment of  the  debt,  but  to  bring  the  foreign  corporation  within 
the  jurisdiction  of  the  court.  The  defendants,  at  their  pleas- 
ure, could  discharge  the  attachment,  by  giving  the  security 
which  the  law  permits ;  or  they  could  have  applied  to  the 
court,  equally  with  the  plaintiff,  for  an  order  directing  the 
sheriff  to  collect  the  debts  attached  by  him.  Instead  of  doing 
so,  they  appeared  and  made  a  defense,  which  was  unavailing, 
and  in  consequence  of  the  delay  produced  by  their  own  act,  in 
defending  what  was  decided  to  be  a  valid  claim,  the  debt  was 
lost.  If  either  party  is  chargeable  with  having  caused  the 
loss  of  the  debt,  it  was  the  defendants,  for  having  made  a 
fruitless  defense,  rather  than  the  plaintiff  for  attempting  to 
collect  a  just  claim. 

The  order  appealed  from  should  be  affirmed,  with  $10  costs. 

[Nbw  York  Gbksral  Tebk,  November  15,  1868.  Ingrakam,  Gould  and 
MuUin,  Justices.] 
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The  complaint  shows,  Secondly.  On  information  and  belief 
of  the  plaintiff,  and  as  a  first  cause  of  action  against  the  de- 
fendant, that  on  the  6th  day  of  January,  1851,  the  defendant 
in  this  action  made  and  executed  his  promissory  note  in  writ- 
ing, whereby  he  promised  to  pay,  for  value  received,  to  the 
treasurer  of  Antioch  College,  or  bearer,  on  the  1st  day  of 
September,  1852,  one  hundred  dollars,  and  delivered  the  same 
to  the  said  Antioch  College.  That  although  the  said  note 
became  due  and  payable  before  the  commencement  of  this  ac- 
tion, the  same  has  never  been  paid ;  that  the  said  note  is  now 
in  the  possession  of  the  plaintiff  as  property  of  the  said  Anti- 
och College,  which  is  the  lawful  owner  and  holder  thereof; 
and  there  is  now  due  on  the  Baid  note,  principal  and  interest, 
the  sum  of  $153.58. 

The  complaint  shows,  Thirdly.  On  information  and  belief 
of  the  plaintiff,  and  for  a  further  and  a  second  cause  of  action 
against  the  said  defendant,  that  the  said  Antioch  College  was 
a  joint  stock  association,  duly  incorporated  as  aforesaid,  under 
the  laws  of  Ohio ;  that  the  stock  of  the  said  association  was 
issued  in  shares  of  $100  each ;  and  that  on  the  6th  day -of 
January,  1851,  the  defendant  in  this  action  became  a  stock- 
holder in  the  said  association,  by  subscribing  to  and  purchas- 
ing of  the  said  association  one  share  of  the  capital  stock  thereof 
That  the  said  subscription  became  due  and  payable  on  the 
1st  day  of  September,  1852,  yet  the  same  has  never  been  paid, 
although  the  said  stock  was  duly  issued  to  the  said  defendant, 
and  he  has  since  enjoyed  all  the  rights  and  privileges  of  a 
stockholder  in  the  said  association.  That  the  said  defendant 
is  still  the  owner  of  the  said  stock,  and  there  remains  now  due 
and  owing  to  the  said  Antioch  College  thereon,  principal  and 
interest,  the  sum  of  $135.58 ;  and  that  by  the  laws  of  Ohio, 
where  the  said  association  is  located,  the  defendant  is  liable 
to  the  said  association,  as  a  stockholder  therein,  to  a  further 
amount,  equal  to  the  amount  of  the  said  stock,  to  be  applied 
in  the  payment  of  the  debts  of  the  said  association.  Where- 
fore, by  reason  of  all  the  premises  above  set  forth,  the  plaintiff 
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demands  judgment  against  the  said  defendant  for  $271.16,  with 
interest  thereon  from  the  firet  day  of  October,  1857,  besides 
the  costs  and  disbursements  of  this  action/' 

The  defendant  demurred  to  this  complaint,  assigning  several 
grounds  of  objection  thereto.  The  demurrer  was  argued  at 
special  term,  before  Justice  Da  vies,  who  made  an  order  allow- 
ing the  demurrer ;  assigning  the  following  reasons  for  his  de- 
cision: 

Davies,  J.  "  The  complaint  contains  two  causes  of  action. 
After  alleging  the  existence  of  an  association  called  Antioch 
College,  and  its  incorporation  by  the  state  of  Ohio,  it  avers, 
that  on  the  29th  June,  1857,  the  said  college,  being  heavily 
in  debt,  made  an  assignment  of  its  estate,  &c.  to  the  plaintiff, 
and  by  which  he  was  empowered  to  sue  for  and  collect  all  the 
outstanding  debts  of  said  college,  and  apply  the  proceeds  to 
the  payment  of  the  creditors  of  the  corporation.  It  then  avers 
that  on  the  5th  of  April,  1851,  the  defendant  made  his  promis- 
sory note  for  the  sum  of  $100,  payable  September  1st,  1852, 
and  delivered  the  same  to  the  said  Antioch  College ;  that  the 
note  had  never  been  paid ;  that  it  was  now  in  possession  of  the 
plaintiff  as  the  property  of  said  Antioch  College,  which  is  the 
lawful  owner  and  holder  thereof;  that  there  is  due  on  said 
note  $138.58.  For  a  second  cause  of  action,  the  complaint 
avers  that  the  stock  of  said  association  was  issued  in  shares 
of  $100  each ;  that  on  the  5th  of  April,  1851,  the  defendant 
became  a  subscriber  to  the  stock  of  the  college  in  the  sum  of 
$100,  payable  on  the  first  day  of  September,  1852 ;  that  the 
same  has  never  been  paid,  and  that  there  now  remains  due 
and  owing  to  said  college  the  amount  of  said  subscription  and 
interest,  amounting  to  $135.58,  whereupon  the  plaintiff  de- 
mands judgment  for  $271.  To  this  the  defendant  demurs,  on 
the  ground  that  the  complaint  does  not  state  facts  sufficient 
in  law  to  constitute  a  cause  of  action. 

As  to  the  first  cause  of  action,  it  is  clearly  defective.  It 
not  only  does  not  aver  that  the  plaintiff  id  the  party  in  interest. 
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sued  upon  the  contract  as  assignee  of  John  Cockle.  Cockle 
was  introduced  as  a  witness  on  the  part  of  the  plaintiff 
Being  shown  a  paper,  the  witness  said  the  signature  of  the 
party  subscribed  thereto  was  the  signature  of  him,  the  wit- 
ness. The  counsel  for  the  plaintiff  then  offered  the  game  in 
evidence.  The  counsel  for  the  defendants  objected  that  the 
subscribing  witness  should  be  called,  but  the  objection  was 
overruled,  and  the  defendants  excepted,  and  the  same  was 
read  in  evidence.  The  paper  was  an  assignment  to  the  plain- 
tiff, by  Cockle,  of  his  claim  against  the  defendants  under  the 
contract  before  mentioned,  relative  to  commissions  on  the  sale 
of  the  rail  road  bonds,  and  of  all  demands.  It  was  under 
seal,  expressed  a  consideration  of  $500,  and  was  witnessed  by 
E.  C.  Humbert.  This  is  the  only  point  in  the  case  which  it 
is  necessary  to  mention.  The  jury  found  a  verdict  in  favor 
of  the  plaintiff  Humbert  was  not  produced  as  a  witness, 
nor  his  absence  accounted  for. 

William  Bliss,  for  the  appellants. 

jB.  E.  Mount,  jr.,  for  the  respondent 

Clerke,  J.  The  assignment  being  a  component  and  essen- 
tial part  of  the  plaintiffs  right  to  maintain  this  action,  if  its 
execution  was  not  legally  proved,  this  verdict  cannot  he  sua? 
tained. 

The  elementary  principle  is,  that  the  execution  of  every 
attested  instrument,  whether  under  seal  or  not,  must  he 
proved  by  the  subscribing  witness,  if  he  can  be  produced,  and 
is  capable  of  being  examined.  The  reason  is,  that  he  may  be 
able  to  state  the  time  of  the  execution,  and  the  circumstances 
attending  it,  which  may  be  unknown  to  others ;  and  the  party, 
interested  in  defeating  the  instrument,  is  entitled  to  avail 
himself  of  all  the  knowledge  of  the  subscribing  witness,  rela- 
tive to  the  transaction.    The  rule  is  stated  by  Phillipps  to  be 
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precisely  the  same,  whether  the  acknowledgment  is  offered  as 
evidence  against  the  party  himself,  who  made  it,  or  against 
a  third  person,  or  whether  it  is  the  foundation  of  the  action,  or 
comes  in  collaterally,  as  part  of  the  evidence  in  the  case. 
Another  reason  of  the  rule  is,  that  the  witnesses,  who  sub- 
cribe  at  the  time,  are  agreed  upon  by  the  parties  to  be  the 
only  witnesses  to  prove  the  execution.  McPherson  v.  Bath- 
bone,  (11  Wend.  96,)  is  one  of  the  most  recent  cases  in  which 
this  rule  is  recognized ;  although  Savage,  Ch.  J.,  seems  to 
restrict  it  to  sealed  instruments.  His  words  are,  "  Where  a 
sealed  instrument  is  attested  by  a  subscribing  witness,  the 
testimony  of  such  witness  is  the  best  evidence  of  its  execution ; 
the  rule  of  the  common  law  being  relaxed  in  New  York  as  to 
some  instruments  not  under  seal.9'  The  dicta  of  Spencer,  J., 
in  Had  v.  Phelps,  (2  John.  451,)  seems  to  extend  the  excep- 
tion to  all  instruments  not  under  seal ;  but  the  decision  is 
generally  considered  as  applying  only  to  negotiable  paper* 
(Henry  v.  Bishop,' 2  Wend.  576.)  There  are  several  dicta, 
also,  tending  to  allow  instruments,  not  the  foundation  of  the 
action,  to  be  proved  by  inferior  evidence ;  but  these  have 
never  become  sufficiently  authoritative,  to  modify  the  original 
rule,  and  have  no  greater  force  than  the  remarks  of  some 
judges  relative  to  the  admission  of  parol  evidence  to  prove 
the  contents  of  papers,  which  do  not  constitute  the  foundation 
of  the  action,  but  merely  relate  to  some  collateral  fact.  In 
neither  instance,  I  believe,  has  the  great  principle  of  the  com- 
mon law,  requiring  the  best  evidence  of  which  the  case  is 
capable,  been  in  any  degree  modified. 

Bat,  at  all  events,  the  rule  remains  sufficiently  effectual  to 
dispose  of  this  case. 

The  instrument,  which  was  admitted  in  evidence,  was  essen- 
tial to  the  action;  and  it  was  a  sealed  instrument.  It  should 
have  been  proved  by  the  subscribing  witness.  If,  indeed,  his 
absence  had  been  sufficiently  accounted  for,  as  that  he  was 
dead,  or  could  not  be  found  after  diligent  inquiry,  of  that  he 


484  OASES  IN  THE  SUPREME  COURT. 

Jones  r.  Underwood. 

was  beyond  the  process  of  the  court,  proof  of  the  handwriting 
of  the  subscribing  witness  could  have  been  substituted.  But 
nothing  of  this  kind  was  attempted  ;  and  the  execution  of  the 
instrument  was,  therefore,  erroneously  proved. 

It  is  unnecessary  to  consider  the  other  questions  presented 
on  the  argument,  as  the  question  I  have  been  considering  con* 
trols  the  case.  The  judgment  should  be  reversed  with  costs, 
and  a  new  trial  ordered. 

Ikgbaham,  J.  The  necessity  of  calling  a  subscribing  wit- 
ness to  prove  the  execution  of  a  sealed  instrument,  has  always 
been  conceded,  even  by  those  judges  who  have  considered  the 
rule  as  improvident  or  unnecessary.  In  this  state  it  has  been 
relaxed  as  to  promissory  notes ;  but  it  is  still  a  matter  of 
doubt  whether  the  rule  is  not  retained  as  to  other  papers  not 
under  seal,  even  in  this  state,  unless  they  come  in  collaterally 
on  the  trial  of  the  causa 

The  case  of  Hcdlenback  v.  Fleming,  (6  JKB,  303,)  fully 
establishes  the  necessity  and  propriety  of  calling  the  subscrib- 
ing witness,  and  a  large  number  of  cases  are  referred  to  in 
that  decision  to  sustain  the  principle.  The  change  in  the 
law,  which  allows  parties  to  be  witnesses,  does  not,  in  my 
opinion,  alter  the  rule,  or  afford  any  reason  for  dispensing 
with  it.  No  man  should  be  compelled  to  resort  to  his  adver- 
sary for  evidence,  if  he  can  have  a  witness  who  is  disinterested. 
In  this  case  the  defendant  was  not  present  at  the  execution 
of  the  assignment :  the  only  person  there  who  was  examined 
was  the  assignor ;  and  it  is  apparent  that  he  was  an  adverse 
witness,  having  made  the  assignment,  in  order  to  have  the 
action  brought  by  another  than  himself  JJe  Iwt  all  the  feet 
ings  of  an  adverse  party. 

I  had  occasion  in  the  general  term  of  the  common  pleas  to 
examine  this  question  in  reference  to  the  change  of  the  law 
as  to  parties  being  witnesses,  and  we  there  held  that  the  wit- 
ness must  still  be  called.  (Story  v.  Lovett,  1  E.  D.  Smith, 
153.) 
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In  the  opinion  written  by  Judge  Woodruff,  I  fully  con- 
curred. 

Davies,  P.  J.,  concurred. 

Judgment  reversed. 

[Nbw  Tork  Gbhbral  Term,  November  4, 1868.    Davies,  Cltrke  and  Ingra* 
ham,  Justices.] 


Hempstead  vs.  New  York  Central  Bail  Road  Company. 

Where  goods  are  delivered  to  a  carrier,  marked  for  a  particular  destination, 
without  any  directions  as  to  their  transportation  and  delivery,  save  such  as 
may  be  inferred  from  the  marks  themselves,  the  carrier  is  only  bound  to  trans- 
port and  deliver  them  according  to  the  established  usage  of  the  business  in 
which  he  is  engaged. 

The  plaintiff  and  his  assignors  delivered  to  the  Union  Express  Company,  at 
Detroit,  819  kegs  and  16  barrels  of  batter,  to  be  transported  to  D.,  A.  &  R. 
Front  street,  New  York.  The  packages  were  all  marked  "  J.  A.  B.,  17  Wa- 
ter street,  New  York."  The  butter  had  been  shipped  from  Chicago  to  De- 
troit, consigned  to  B.,  New  York,  and  marked  "  J.  A.  B."  At  Detroit  B. 
transferred  his  interest  to  N.  &  H.,  and  by  them  the  consignment  was 
changed  to  D.,  A.  &  R.,  New  York.  The  Union  Express  Company  received 
the  batter,  at  Detroit,  for  transportation,  and  delivered  the  same  to  the  Great 
Western  Railway  Co.,  to  be  carried  by  them  to  Suspension  Bridge,  in  pur- 
suance of  a  standing  agreement  for  the  transportation  by  the  said  rail  road 
company  of  such  freight  as  the  Union  Express  Company  should  deliver  to 
them  for  transportation.  That  company  way-billed  the  butter  to  the  con- 
signees, carried  it  to  Suspension  Bridge,  and  there  delivered  it  to  the  defend- 
ant, a  common  carrier  of  freight  between  Suspension  Bridge  and  Albany,  and 
took  receipts,  ft o  other  contract  was  made  by  the  defendant,  in  respect  to 
the  transportation  of  the  butter,  except  that  implied  from  the  receipt,  and 
the  fact  that  the  butter  was  delivered  to  the  defendant.  The  defendant 
made  freight  way-bills  of  the  butter,  which  showed  that  the  butter  was  in 
care"  of  the  Union  Express  Company.  A  part  of  the  kegs  had  D.  A.  &  R.  as 
consignees,  and  142  kegs  and  16  barrels  had  as  consignee  "  J.  A.  B.,  New 
York."  The  defendant  carried  the  butter  safely  over  its  road,  to  Albany, 
and  delivered  the  same  to  the  Hudson  River  Rail  Road  Company,  a  respon- 
sible carrier  of  freight  between  New  York  and  Albany.  The  packages 
marked  "  J.  A.  B."  were  never  delivered  to  D,  A.  &  R.    No  express  con- 
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tract,  by  the  defendant,  to  carry  the  batter  to  New  York,  was  either  alleged 
or  proTed.  The  court  found  that  the  defendant  was  a  common  carrier  of 
freight  from  Suspension  Bridge  to  Albany,  bat  that  it  did  not  contract  as  a 
common  carrier  to  transport  the  batter  to  New  York  and  deliver  the  same 
to  D.,  A.  &  R.  The  defendants,  however,  had  notice  that  D.,  A.  &.  R.  were 
the  consignees. 

AbZ,  1.  That  by  the  delivery  of  the  property  to  the  Hudson  River  Rail  Road 
Company,  the  liability  of  the  defendant  terminated,  unless  it  omitted  to  give 
the  necessary  instructions  to  the  latter  company  as  to  the  delivery  of  the 
property. 

2.  That  the  defendant  must  be  held  to  know  who  the  consignees  were,  and  it 
was  bound  to  communicate  that  information  to  the  Hudson  River  Rail  Road 
Company ;  and  that  a  failure  to  do  so  would  Bubject  the  defendant  to  such 
damages  as  should  result  from  its  neglect. 

8.  That  in  the  absence  of  any  proof,  upon  that  subject,  it  must  be  presumed 
that  the  defendant  accompanied  the  delivery  of  the  property  to  the  Hudson 
River  Rail  Road  Company  with  all  such  instructions  as  the  law  required  to 
be  communicated ;  and  that  an  action  against  the  defendant  as  a  common 
carrier,  to  recover  damages  for  the  loss  of  the  butter,  could  not  be  sustained. 

4.  That  upon  the  delivery  of  the  property  to  the  Hudson  River  Rail  Road 
Company  the  liability  of  the  defendant,  as  a  common  carrier,  ceased,  and 
its  further  liability,  if  any,  was  as  a  forwarder, 

What  must  be  averred,  and  proved,  in  an  action  against  a  rail  road  company 
as  a  forwarder,  under  such  circumstances. 

To  enable  a  party  to  recover  against  a  rail' road  company  that  would  not  other- 
wise be  liable,  under  section  68  of  the  general  rail  road  act,  (1  R.  8.  4fk  «£. 
p.  1240,)  the  liability  must  be  averred  in  the  complaint  If  no  such  case 
is  contemplated  at  the  time  of  commencing  the  action,  or  stated  in  the  com- 
plaint, the  whole  nature  and  form  of  the  action  cannot  be  afterwards 
changed,  in  order  to  make  the  defendant  liable  under  that  section. 

APPEAL  from  a  judgment  rendered  at  a  special  term,  after 
a  trial  at  the  circuit  before  a  judge  without  a  jury.  The 
pleadings  were  in  substance  as  follows :  The  complaint  alleged, 
substantially,  that  on  the  2d  day  of  February,  1855,  the  plain- 
tiff caused  to  be  delivered  to  the  defendant,  as  common  carrier, 
142  firkins  and  15  barrels  of  butter,  of  the  value  of  $3051.17, 
to  be  safely  conveyed  and  transported  from  Suspension  Bridge 
to  New  York,  and  there  delivered  to  the  plaintiff,  conforma- 
bly to  his  directions  in  that  behalf.  The  breach  alleged  was 
that  the  defendant  did  not  convey  to  New  York  and  there  de- 
liver the  butter  to  the  plaintiff.     The  answer,  firetj  put  in  issue 
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each  and  every  allegation  in  the  complaint;  and  secondly, 
averred  that  on  the  15th  day  of  August,  1854,  the  defendant 
made  a  contract  with  the  Union  Express  Company,  engaged 
as  common  carriers  in  the  transportation  of  freight  between 
Detroit  and  New  York,  by  which  the  defendant  agreed  with 
said  express  company  to  furnish  cars  for  the  transportation 
of  goods  consigned  to  said  express  company,  and  delivered  by 
its  agents  at  either  of  the  warehouses  of  the  defendant  at 
Albany,  Buffalo  or  Suspension  Bridge,  and  that  the  defendant 
would  forward  such  through  freight  as  the  said  express  com- 
pany might  deliver  at  the  aforesaid  warehouses,  with  all  possible 
dispatch,  by  the  first  freight  train,  after  loading  the  same.  It 
,  was  further  provided,  that  messengers  in  charge  of  the  said 
express  company's  freight  might  accompany  the  same  free  of 
charge9for  the  purpose  of  preventing  delay  on  the  road,  and 
generally  aiding  in  facilitating  the  transit  of  goods.  It  was 
further  provided,  that  all  reasonable  facilities  should  be  given 
by  the  said  express  company  to  enable  it  to  keep  its  lots  of 
freight  together  from  the  point  of  shipment  to  the  place  of 
destination.  It  Was  further  agreed,  that  when  freight  was  re- 
ceived from  other  lines,  the  defendant  would  pay  back  charges 
thereon,  provided  the  bills  of  charges  accompanied  and  repre- 
sented distinct  lots  of  goods,  and  would  forward  the  same 
across  the  defendant's  road  at  the  rates  furnished  the  de- 
fendant by  the  express  company,  which  fares  were  not  to  be  less 
than  the  regular  tariff  rates  of  the  defendant,  together  with 
the  amount  of  such  back  charges  as  the  defendant  should  pay 
upon  the  same,  and  that  the  excess  of  charges  over  and  above 
the  tariff  rates  of  the  defendant  were  to  be  paid  monthly  to 
the  express  company.  The  answer  further  averred,  that  this 
contract  had  been  since  its  date,  and  was  still,  in  force.  That 
the  butter  mentioned  in  the  complaint  was,  on  or  about  the 
second  day  of  March,  1855,  at  Detroit,  delivered  by  the  per- 
sons claiming  to  be  owners,  to  the  said  Union  Express  Com- 
pany for  transportation  to  the  city  of  New  York,  and  that  the 
same  was  so  transported.    That  pursuant  to  the  contract  with 
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the  express  company,  the  defendant  furnished  cars  at  Sus- 
pension Bridge  for  said  company,  and  in  which  the  butter 
was  under  the  said  contract  safely  transported  to  Albany, 
and  then  and  there  safely  and  properly  delivered  to  the  Hud- 
son River  Bail  Boad  Company.  The  cause  was  tried  before 
Mr.  Justice  Da  vies  without  a  jury,  and  he  gave  judgment  for 
the  defendant. 

The  leading  facts  of  the  case,  as  disclosed  by  the  evidence 
and  found  by  the  justice,  are  as  follows :  The  defendant  is  a 
rail  road  corporation,  and  a  common  carrier  of  freight  between 
Suspension  Bridge  and  Albany,  the  termini  of  its  road.  On 
the  15th  of  February,  1855,  the  plaintiff  and  his  assignors 
delivered  to  the  Union  Express  Company  at  Detroit,  Michi- 
gan, 319  kegs  and  19  barrels  of  butter,  to  be  transported  to 
Darling,  Albertson  &  Bose,  Front  street,  New  York  The 
packages  of  butter  were  all  marked  "J.  A.  B.,  17  Water 
street,  New  York."  The  butter  had  been  shipped  from  Chi- 
cago to  Detroit,  consigned  to  John  A.  Bidwell,  17  Water 
street,  New  York,  and  marked  J.  A.  B.  At  Detroit  Bidwell 
transferred  his  interest  to  Norton  &  Hempstead,  and  by  them 
the  consignment  was  changed  at  Detroit  to  Darling,  Albertson 
&  ftose,  Front  street,  New  York.  The  Union  Express  Com- 
pany is  an  association  of  express  forwarders  and  common  car- 
riers of  freight,  and  received  the  butter  at  Detroit,  under  a 
contract  to  transport  the  same  to  New  York,  and  deliver  to 
Darling,  Albertson  &  Bose.  On  the  19th  day  of  February, 
1855,  the  Union  Express  Company  delivered  the  butter  at 
Windsor,  Canada  West,  to  the  Great  Western  Bailway  Com- 
pany, whose  road  runs  from  Windsor  to  Suspension  Bridge, 
for  transportation.  Said  company  way-billed  the  butter  to 
said  consignees,  carried  it  to  Suspension  Bridge,  and  there,  on 
the  27th  of  February,  1855,  delivered  it  to  the  defendant,  and 
took  receipts.  No  other  contract  was  made  by  the  defendant, 
in  respect  to  the  fransportatioft  of  the  butter,  except  that  im- 
plied from  the  receipt,  and  the  fact  that  the  butter  was  deliv- 
ered to  the  defendant    On  the  £d  of  March,  1855)  the  defend- 
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ant  made  freight  way-bills  of  said  butter,  which  remained  in 
the  hands  of  its  agents,  and  accompanied  the  butter  as  far  as 
defendant's  warehouse  in  Albany.  These  bills  show  that  the 
batter  was  in  care  of  the  Union  Express  Company.  There 
were  two  car  loads ;  one,  having  177  kegs,  had  Darling,  Albert- 
son  &  Rose  as  consignees ;  the  other,  containing  the  142  kegs 
and  15  barrels,  had,  as  consignee,  "J.  A.  B.,  New  York/'  The 
defendant  hatiled  the  butter  safely  over  its  road  to  Albany, 
and  delivered  the  same  to  the  Hudson  River  rail  road,  and 
took  receipts  therefor.  The  Hudson  River  Bail  Road  Com- 
pany was  a  responsible  carrier  of  freight  between  New  York 
and  Albany.  The  142  firkins  and  15  barrels  of  butter  in 
question  were  never  delivered  to  Darling,  Albertson  &  Rose. 
Each  of  the  packages  was  marked  "J.  A.  B.,  New  York/' 
That  the  defendant  did  not  contract  as  common  carrier  to 
transport  the  butter  to  New  York,  and  deliver  the  same  to 
Darling,  Albertson  &  Rose.  That  the  butter  was  delivered 
to  the  defendant  on  behalf  of  the  Union  Express  Company, 
and  was  transported  over  the  defendant's  road,  under  and  sub- 
ject to  the  provisions  of  the  agreement  set  up  in  the  answer, 
then  subsisting  between  the  defendant  and  the  express  com- 
pany. The  justice  decided  that  the  whole  duty  of  the  defend- 
ant was  discharged  by  the  safe  delivery  of  the  butter  to  the 
Hudson  River  Sail  Road  Company.  That  under  the  contract 
with  the  Union  Express  Company,  the  defendant  discharged 
its  whole  duty  by  hauling  the  butter  to  Albany,  and  deliver- 
ing the  same  to  the  Hudson  River  Rail  Road  Company.  That 
it  was  not  responsible  to  the  plaintiff  for  the  non-delivery  of 
the  butter  to  Darling,  Albertson  &  Rose.  Sundry  exceptions 
were  taken,  by  the  plaintiff 

Robert  Dodge,  for  the  appellant  I.  The  defendant  con- 
tracted with  the  plaintiff's  agent  to  transport  the  butter,  in 
the  complaint  mentioned,  from  Suspension  Bridge  to  New 
York,  and  deliver  it  to  Darling,  Albertson  &  Rose.  The  re- 
ceipt given  by  the  defendant  upon  delivery  to  its  agent  of  the 
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butter,  in  connection  with  its  course  of  trade,  is  evidence  of 
the  contract.  It  specifies  the  number  of  packages  of  the  but- 
ter, and  that  it  was  from  Windsor,  and  for  "Darling,  Albert- 
son  <fk  Bose,  Front  street,  New  York." 

II.  Whether  the  defendant  was  a  carrier  or  forwarder  merely, 
beyond  Albany  on  the  toute  to  New  York,  it  was  responsible 
for  the  loss  of  the  butter.  (1.)  If  a  carrier,  it  was  bound  to 
deliver  the  butter  according  to  the  instructions.  The  marks 
J.  A.  B.  afforded  no  reason  for  changing  its  destination.  For 
aught  that  was  shown  by  the  defendant,  they  were  trade-marb 
of  the  consignor.  (Schrceder  v.  Hudson  River  Rail  Road 
Co.,  5  Duer,  55.  6  Rinney,  129.)  (2.)  If  a  forwarder 
merely,  it  was  bound  to  forward  the  butter,  according  to  the 
instructions,  to  Darling,  Albertson  &  Bose.  It  did  not  dis- 
charge its  duty  by  simply  delivering  it  to  the  Hudson  Biver  rail 
road  without  a  direction  as  to  whom  to  deliver  it.  (3.)  By 
chapter  270  of  the  laws  of  1847,  the  defendant  was  answera- 
ble for  the  loss  occasioned  upon  any  of  the  lines  of  rail  road 
between  Suspension  Bridge  and  New  York.  The  two  line* 
were  "connected"  at  Albany.  The  New  York  Central  termi- 
nates at  Albany,  and  by  the  charter  of  the  Hudson  Biver  Rail 
Road  Company,  it  terminates  at  Albany,  by  means  of  its  feny, 
authorized  in  the  act.  (Laws  of  1846,  ch.  216,  title  and§  1.) 
The  fact  of  connection  also  appears  in  the  evidence.  The 
receipts  show  the  butter  was  delivered  at  Albany  to  the  Hud- 
son Biveir  rail  road,  and  there  Is  no  evidence  to  the  contrary, 
or  to  warrant  the  finding  that  it  was  delivered  at  G-reenbnsk 

IJI.  It  distinctly  Appeared  that  the  negligence  of  the  de- 
fendants servants  caused  the  loss  of  the  butter.  It  was  first 
misdirected  in  the  defendant's  way-bill  from  Suspension  Bridge, 
where  it  is  entered  as  for  "J.  A.  B.,"  New  York.  The  deliv- 
ery was  again  made  at  Albany  to  the  Hudson  Biver  Bail 
Boad  Company,  with  directions  to  deliver  it,  not  to  Darling, 
Albertson  &  Bose,  New  Yotk,  but  to  "J.  A.  B.,"  New  York. 
This  appears  from  the  receipts. 

IV.  The  contract  between  the  Union  Express  Company  and 
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i  the  defendant  does  not  vary  the  liabilities  of  the  defendant. 

\  (1.)  The  Union  Express  Company  were  forwarders,  and  not 

i  carriers.    The  testimony  of  Gk  E.  Jarvis,  on  cross-examina- 

tion, shows  "their  business  is  forwarding  freight."    The  re- 
i  ceipt  given  by  the  express  company's  agent  is  of  the  butter, 

i  "to  be  forwarded"    There  is  no  evidence  to  show  the  express 

i  company  was  a  carrier.     (2.)  The  contract  between  the  defend- 

.  ant  and  the  express  company,  does  not  indicate  that  the  ex- 

i  press  company  was  not  a  mere  agent  to  forward  freights, 

j  V.  The  justice  who  tried  the  cause  erred  in  his  finding  that 

the  Union  Express  Company  is  an  association  of  common 
,  carriers,  and  that  it  received  the  batter  under  a  contract  to 

,  deliver  it  to  the  consignees.    There  is  no  evidence  in  the  case 

r  that  the  Union  Express  Company  are  carriers. 

r  VI.  As  forwarders,  the  Union  Express  Company  were  the 

.  agents  of  the  plaintiff,  and  the  fact  that  by  their  contract  with 

'  the  defendant  the  agents  of  the  company  were  permitted  to 

accompany  the  freight  forwarded,  did  not  excuse  the  defend- 
ant from  its  responsibility  for  the  safe  carriage  and  delivery 
ot  the  butter.     (Hollister  v.  Nowlen,  19  Wend.  236.     Cole  v. 
,  Godwin,  Id.  251.    Merck.  Bank  v.  Steam  Nav.  Co.,  6  How. 

344.  Dorr  v.  Same,  1  Kern.  485.  Stoddard  v.  Long  Island 
B.  B.,  5  Sandf.  180.  Green  v.  Clarke,  2  Kern.  343.)  There 
was  no  duty  on  the  part  of  the  agents,  the  express  company 
or  the  plaintiff,  to  watch  the  butter  and  see  if  the  defendant 
did  not  misdirect  or  misdeliver  it.  The  butter  was  exclusively 
in  the  defendant's  possession,  and  not  in  that  of  the  company. 
The  course  of  business  and  the  receipts  show  this,  and  they 
are  consistent  with  the  contract  between  the  express  com- 
pany and  the  defendant.  There  was  no  proof  that  either 
party  ever  acted  under  this  alleged  agreement,  or  that  the 
same  existed  in  force  at  the  time  of  this  shipment.  There  is 
no  contract  in  form  proved.  It  is  at  most  a  mere  license  to 
the  express  company,  and  not  even  their  assent  is  shown.  It 
is  at  most  a  mere  offer,  a  proposition,  and  there  is  no  pre- 
tense that  the  owner  of  the  goods,  the  appellants,  had  any 
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notice  thereof;  it  is  kept  secret,  to  be  used  by  the  respondent 
as  the  means  of  evading  its  legal  liability.  The  alleged  agree- 
ment offered  by  the  defendant  on  trial,  and  admitted  by  the 
justice,  was  irrelevant,  immaterial  and  inadmissible,  and  should 
have  been  excluded.  The  appellant's  exception,  therefore!, 
was  well  taken. 

VII.  The  justice  trying  the  cause  erred  in  each  of  his  con- 
clusions of  law;  and  the  exceptions  thereto,  and  to  his  find- 
ings of  facts,  are  well  taken.  (1.)  The  defendant's  duty  was 
not  discharged  by  delivering  the  butter  to  the  Hudson  Hod- 
son  Biver  Bail  Road  Company.  He  delivered  it  to  the  Hud- 
son River  Bail  Road  Company  to  carry  to  some  other  person 
than  the  consignee,  and  thus  rendered  it  certain  that  the  con- 
signee would  never  receive  it  (2.)  It  did  not  discharge  its 
duty  by  carrying  the  butter  to  Albany,  and  making  the  de- 
livery it  did.  It  might  as  well  have  delivered  it  to  any  per- 
son at  Albany  calling  himself  J.  A.  B.  (3.)  It  is  responsible 
for  the  non-delivery  of  the  butter  to  Darling,  Albertson  & 
Rose,  and  the  plaintiff  was  entitled  tb  judgment. 

John  H.  Reynolds,  for  the  respondent  I.  The  defendant 
was  a  common  carrier  between  Suspension  Bridge  and  Albany, 
and  not  elsewhere.  The  butter  was  delivered  to  it  at  Sus- 
pension Bridge,  for  Darling,  Albertson  &  Rose,  New  York. 
There  was  no  special  contract  with  respect  to  the  transporta- 
tion and  delivery  of  the  butter.  It  was  simply  delivered  by 
the  Great  Western  Railway,  and  received  by  the  defendant ; 
the  receipt  indicating  that  the  butter  was  intended  for  Dar- 
ling, Albertson  &  Rose,  New  York,  and  the  only  contract  which 
arises  is  that  which  is  implied  by  law  in  such  a  case.  (1.)  The 
obligation  assumed  by  the  defendant  under  such  circum- 
stances was  that  of  common  carriers  over  its  road  to  Albany,  and 
from  thence  asfonvarders  merely,  and  the  liability  of  the  de- 
fendant was  discharged  by  delivery  of  the  butter  to  the  Hud- 
son Biver  Bail  Boad  Company,  or  to  any  other  solvent  carrier, 
for  transportation  to  New  York.    This  is  the  settled  rule  of 
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the  American  courts.  (  Van  Santvoord  v.  St.  John,  6  HUi, 157. 
Farmers?  <k  Mechanics'  Bank  v.  Ch.  Trans.  Co.,  16  Verm.  2?. 
52.  18  id.  131.  23  id.  186.  Hood  v.  New  York  and  New 
Haven  B.  B.  Co.,  22  Conn.  B.  1,  S.  C.  22  id.  502.  Nut- 
ting v.  Conn.  B.  B.,  1  Gray,  502.  Jenneson  v.  Camden  and 
Amboy  B.  B.,  Am.  Law  B.  234.  The  Naugatuck  B.  B.  Co. 
v.  The  W.  Button  Co.,  22  Conn.  B.  468.)  (2.)  There  is  noth- 
ing in  this  case  to  show  that  the  defendant  was  a  carrier  beyond 
its  terminus,  or  that  in  this  instance  it  agreed  to  become  so,  or 
that  it  had  any  connection  in  the  business  of  transportation  with 
any  other  carrier ;  hence  there  is  nothing  upon  which  an  implied  . 
contract  to  carry  beyond  its  terminus  can  be  predicated.  In  the 
case  of  corporations,  authorized  by  law  to  carry  on  their  busi- 
ness of  common  carriers  between  certain  points,  it  is  not  to  be 
presumed  that  they  are  exceeding  their  powers  and  carrying 
on  business  outside  of  their  legal  limits.  (3.)  It  may  be  ad- 
mitted that  the  English  rule  differs  in  some  respects  from  that 
adopted  by  the  American  courts.  But  even  under  the  Eng- 
lish rule  this  action  could  not  be  maintained  against  the  de- 
fendant. For  by  that  rule  it  is  the  first  carrier  who  receives 
the  goods  marked  for  a  particular  destination,  that  is  held  as 
a  carrier  for  the  whole  route.  That  rule,  applied  here,  would 
make  the  Great  Western  Railway  Company  alone  responsible 
to  the  plaintiff  (Hodges  on  Bailways,  615.  Muschamp  v. 
Lancaster  and  Preston  B.  B.,  8  Mees.  &  Wds.  241.  Watson  v. 
Ambergate,  Not.  arid  Boston  B.  B.,  3  Eng.  Law  andEq.  49. 
Scotthorn  v.  South  Staffordshire  B.  B.,  18  id.  553.  Wilson 
v.  York  N.  andB.  B.  B.,  Id.  557.) 

II.  If  the  contract  implied  by  law  be  such  as  is  contended 
for,  that  of  a  carrier  to  Albany,  and  from  thence  mere  for- 
warders, then  the  case  made  by  the  complaint  is  not  in  any 
material  respect  sustained.  The  cause  of  action  stated  in  the 
complaint  is  upon  a  contract  at  Suspension  Bridge  to  carry 
over  the  whole  route  to  New  York,  and  there  deliver  to  the 
consignee,  and  a  breach  in  not  delivering  ip  alleged.  No  such  v 
pontract  is  made  out  in  substance  or  legal  effect,  and  the  cotu- 
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plaint  is  c(  unproved  in  its  entire  scope  and  meaning/'    (Ctofe, 
§  171.)     (1.)  It  is  not  a  variance  which  can  be  disregarded, 
nor  can  it  be  remedied  by  amendment    The  breach  alleged 
in  the  complaint  is  in  not  carrying  to  New  York  and  deliv- 
ering to  the  consignees.    No  contract  to  cany  to  New  York 
and  deliver  to  the  consignees  being  proved,  the  whole  came 
of  action,  in  its  entire  scope  and  meaning,  fails.     (2.)  If  the 
contract  had  been  set  out  in  the  complaint  as  it  really  was,  to 
carry  to  Albany  and  then  deliver  to  another  safe  carrier  for 
transportation  to  New  York,  the  whole  character  of  the  action 
would  have  been  changed.    A  different  rule  of  liability  would 
obtain,  and  different  evidence  would  have  been  required  to 
maintain  such  a  complaint,  and  this  serves  to  illustrate  the 
difference  between  the  case  stated  in  the  complaint  and  that 
which  the  plaintiff  attempted  to  prove.     (3.)  The  complaint 
did  not,  in  the  remotest  degree,  indicate  the  real  nature  of  Ik 
plaintiff's  case.    It  cannot  be  regarded  as  a  good  pleading  or 
any  proper  or  intelligent  statement  of  the  case,  except  it  be  held 
that  the  proof  makes  out  a  contract  by  the  defendant  to  cany 
beyond  its  terminus  and  deliver  in  New  York.     If  the  plain- 
tiff has  failed  in  this,  the  whole  action  is  gone.     (4.)  The 
whole  case  (saving  the  effect  of  the  contract  with  the  Union 
Express  Co.)  turns  upon  the  nature  of  the  contract  to  be  im- 
plied by  law  from  the  mere  receipt  of  the  butter  at  Suspen- 
sion Bridge,  consigned  to  New  York.    If  the  proof  makes  out 
the  contract  alleged  in  the  complaint,  the  proof  that  it  was 
not  delivered  to  the  consignees  in  New  York  makes  out  the 
case.    If,  on  the  contrary,  the  law  implies  no  such  contract 
to  carry  to  New  York  and  there  deliver,  then  no  case  is  made 
out,  and  the  action  wholly  fails ;  because  if  no  contract  to  de- 
liver in  New  York  was  made,  the  defendant  is  certainly  not 
liable  in  damages  by  showing  that  the  goods  were  not  deliv- 
ered in  New  York.    If  the  contract  made  was  violated  upon 
a  proper  complaint,  sustained  by  the  requisite  proof,  the  de- 
fendant might  be  held  responsible  for  such  default    (5)  # 
our  construction  of  the  implied  contract  prevail,  then  we  in&rt 
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that  the  proof  does  not  make  out  any  violation  by  the  defend- 
ant, and  no  recovery  can  be  had.  The  defendant  did  carry 
the  butter  safely  to  Albany,  and  did  there  deliver  it  to  the 
Hudson  River  Bail  Road  Company.  So  far  there  is  no  dis- 
pute nor  room  for  any.  In  the  absence  of  any  pretense  of  a 
misdirection  of  the  goods,  there  could  be  no  doubt  but  that 
the  liability  ceased.  But  it  is  said,  as  the  ground  upon  which 
the  defendant  is  liable,  that  the  consignment  was  changed  at 
Suspension  Bridge  from  "  Darling,  Albertson  &  Rose,"  to 
"J.  A.  B.,"  New  York,  by  the  defendant's  agent.  The  only 
proof  is,  on  this  point,  the  "freight  way-bill,"  between  Sus- 
pension Bridge  and  Albany,  over  the  defendant's  road,  in 
which  "J.  A.  B.,  New  York,"  is  placed  where  it  is  claimed 
"Darling,  Albertson  &  Rose"  should  have  been.  This  way* 
bill  purports  to  be,  and  is,  a  way-bill  over  the  defendant's  road 
between  Suspension  Bridge  and  Albany,  and  never  went  be- 
yond Albany,  and  there  is  no  proof  that  this  paper  was  ever 
seen  by  any  agent  of  the  Hudson  river  road,  and  it  cannot 
well  be  inferred  that  they  were  misled  by  it.  Nor  is  there  any 
proof  that  the  butter  went  into  the  hands  of  "J.  A.  B."  All 
we  know  is,  that  it  did  not  reach  "  Darling,  Albertson  &  Rose." 
We  may  as  well  infer,  upon  the  proof,  that  the  butter  is  in 
the  Hudson  river,  as  that  it  went  to  "J.  A.  B."  (6.)  Any 
misdirection  of  the  butter  would  not  subject  the  defendant  to 
an  action,  unless  it  contributed  to  the  loss.  Here  it  is  not 
shown  that  it  did.  Our  way-bill  never  went  beyond  Albany, 
and  it  is  not  shown  that  the  butter  went  into  the  wrong  hands, 
which  is  the  only  consequence  of  a  misdirection.  If  the  plain- 
tiff relies  upon  the  misdirection,  he  should  show  that  by  reason 
of  it  the  goods  failed  to  reach  the  proper  party.  If  the  goods 
were  stolen  at  Rhinebeck  from  the  Hudson  River  rail  road, 
it  would  be  absurd  to  hold  the  defendant  liable,  because  an 
agent  at  Suspension  Bridge  put  the  name  of  a  wrong  consignee 
on  the  way-bill.  To  make  the  defendant  liable  for  a  negligent 
or  improper  direction  being  given  to  the  goods,  it  must  be 
shown  that  the  loss,  which  did  happen,  was  in  some  degree 
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occasioned  by  the  negligent  act  complained  of.     In  this  respect 
there  is  a  fatal  defect  in  plaintiff's  proof    So  that  if  it  be  that 
the  defendant  was  a  mere  forwarder  from  Albany,  it  is  not 
shown  that  any  misdirectioi*  was  given  to  the  Hudson  river 
road,  or  if  given,  that  it  in  any  respect  contributed  to  the 
lose.    The  onus  was  in  both  these  particulars  upon  the  plain- 
tiff ;  as  a  forwarder  is  only  responsible  for  negligence,  and  the 
party  alleging  it  must  prove  it,  to  make  out  his  case.    It  can- 
not in  this,  more  than  in  any  other  case,  be  inferred.    {Mid- 
land Bailw.  Co.  v.  Bromley,  33  Eng.  Jjaw  and  Eq.  235.) 
(7.)  The  receipts  taken  of  the  Hudson  River  rail  road  are 
each  in  the  following  form :     "Rec'd  of  N.  Y.  G.  R  the  fol- 
lowing property,  which  we  agree  to  forward  as  addressed? 
"marked  J.  A.  B.,  N.  Y. ;"  "description  of  property,"  butter, 
&c.     This  does  not  show  any  misdirection.    The  address  of 
the  goods  was  different  from  the  marks.    They  were  all  marked 
"J.  A.  B.,"  but  really  addressed  at  Detroit  to  "Darling,  Al- 
bertson  &  Rose."    The  marks  on  the  property  were  correctly 
given  in  the  receipts,  but  what  address  for  the  property  wm 
given  by  the  defendant  to  the  Hudson  River  rail  road  is  not 
shown.    It  is  presumed  to  have  been  the  correct  one.    The 
receipts  were  taken  by  the  cartman,  as  a  load  was  delivered. 
The  direction  as  to  whom  the  property  is  to  be  forwarded  is 
a  separate  transaction,  and  that  direction  should  contain  a 
statement  of  the  back  charges  for  transportation,  and  the  name 
of  the  consignee  and  f  lace  of  destination,  &a    A  receipt  of 
the  property  thus  marked  affords  no  more  evidence  of  a  mong 
direction  as  to  its  destination,  than  is  afforded  in  the  freight 
invoice  of  the  Great  Western  road,  where  the  marks  "J.  A  B." 
also  appear.    The  "mark"  in  such  case  only  serves  to  identify 
the  goods.    It  is  obvious,  also,  that  if  any  mistake  occurred 
in  the  direction  of  the  goods,  it  arose  in  some  degree  from  the 
fault  of  the  owners,  by  permitting  the  marks  "J.  A.  B.,  N.  Y./' 
to  remain  on  the  packages,  after  the  consignment  had  been 
changed  at  Detroit.    This  was  negligence  of  the  owners,  *nd 
if  in  consequence  of  this  there  wa»~a  misdelivery,  the  earner 
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c  is  not  responsible.    (AngeU  on  Carriers,  §  136.    The  Hmr 

:i  tress,  Dames'  Dist.  C.  Hep.  83.)    For  these  reasons,  and  in- 

i;  dependent  of  the  contract  with  the  express  company,  the  de- 

t  fendant  is  not  responsible,  and  the  judgment  should  be 

i  affirmed. 

I,  III.  It  is  farther  submitted  that  by  virtue  of  the  contract 

j  with  the  express  company,  under  which  the  defendant  received 

and  carried  the  butter  over  its  road,  the  plaintiff  was  not  en- 
titled to  recover.    (1.)  That  the  Union  Express  Company 
^  contracted  with  the  owner  to  transport  the  goods  to  New  York 

g  is  proved  and  undisputed.    That  the  butter  was  transported 

,  by  the  defendant  under  its  contract  with  the  express  company  is 

.  also  beyond  dispute.    The  plaintiff,  in  this  aspect  of  the  case, 

stands  precisely  in  the  same  position  as  the  Union  Express 
k  Company  would  have  done  if  they  had  brought  this  action. 

(The  New  Jersey  Steam  Nav.  Co.  v.  The  Merck  Bank  of 
Boston,  6  How.  U.  S.  B.  344.  Stoddard  v.  The  Long  Island 
B.  B.  Co.  5  Sandf.  S.  C.  B.  180.)  (2.)  By  this  contract  the 
defendant  agrees  "to  furnish  cars  for  the  transportation  of 
goods  consigned  to  said  express  company  and  delivered  by  the 
agents  of  said  company  at  our  warehouses,  at  Suspension 
Bridge,  Buffalo  and  Albany/'  and  also,  they  "farther  agree 
to  forward  all  such  through  freight  as  the  said  express  com- 
pany may  deliver  at  the  above  named  warehouses  with  all 
possible  dispatch,"  &c.  And  "messengers  in  charge  of  the 
said  express  company  freight  may  accompany  the  same  free 
of  charge,  for  the  purpose  of  preventing  delays  and  aiding 
generally  in  the  transit  of  the  goods."  And  u  when  freight 
is  received  from  other  lines,  this  company  will  pay  the  back 
charges  thereon,  (provided  the  bills  of  charges  accompany  and 
represent  distinct  lots  of  goods,)  and  will  forward  the  same 
across  our  road  at  the  rates  furnished  by  the  said  express 
company,"  &c.,  and  then  monthly  settlements  are  to  be  made. 
(3.)  It  is  obvious  that  this  contract  intended  to,  and  does, 
restrict  and  limit  in  some  respects  the  liability  of  the  defend- 
ant as  common  carrier  wi$h  respect  to  freight  of  the  express 
Yol.  XXVIII.  32 
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company.  A  carrier  may  thus  limit  his  common  law  responsi- 
bility. (Dorr  v.  The  Steam  Nav.  Co.  1  Kern.  485.)  The 
provision  that  the  rail  road  company  will  furnish  cars;  that 
messengers  of  the  express  company  in  charge  of  the  freight 
may  accompany  it  free  of  charge,  to  aid  generally  in  its  tran- 
sit, and  that  freight  received  fronf  other  lines  will  be  forwarded 
over  defendant's  road,  shows  that  all  such  freight  was  in  the 
care  and  management  of  the  immediate  agents  of  the  express 
company,  and  that  the  rail  road  company  had  only  to  furnish 
cars,  and  forward  the  freight  thus  attended  over  its  road. 
No  duty  of  directing,  managing  or  consigning  the  freight, 
was  imposed  upon  the  defendant  That  duty  was  to  be  at- 
tended to  by  the  immediate  agents  of  the  express  company,  by 
whom  it  was  accompanied,  and  in  whose  charge  it  was.  The 
freight  way-bill  over  the  defendant's  road  stated  the  butter 
to  be  "in  care  of  the  Union  Express  Company/1  and  it  passed 
over  in  such  care.  The  defendant  hauled  it  to  Albany  and 
delivered  it  to  the  Hudson  River  road,  and  that  certainly 
discharged  the  whole  duty  under  the  contract  The  agents 
of  the  express  oompany  gave  the  Hudson  River  road  such  di- 
rections as  they  pleased,  or  attended  it  in  person  on  its  jour- 
ney from  Albany  to  New  York.  If  they  failed  to  do  either, 
or  gave  a  wrong  direction,  it  was  their  fault,  not  the  defendant's, 
as  under  the  contract  no  such  duly  was  assumed.  If  this  be 
the  meaning  of  the  contract,  there  can  be  no  doubt  but  that 
the  defendant  is  excused  from  all  liability  for  misdirection  or 
misdelivery  in  New  York.  That  the  immediate  agents  of  the 
express  company  in  charge  of  the  freight  could  give  it  rock 
directions  as  they  pleased,  is  quite  clear,  and  in  that  the  de- 
fendant had  no  concern  and  owed  no  duty.  Besides,  the  conr 
tract  plainly  implies  that  the  defendant  was  a  mere  forwarder 
or  agent,  furnishing  the  cars  and  motive  power  for  hauling  the 
freight  and  messengers  over  the  road,  and  that  being  done,  all 
its  duty  and  responsibility  ended. 

Upon  this  view  the  case  is  clearly  against  the  plaintiff,  && 
the  judgment  should  be  affirmed. 
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By  the  Court ,  Mullin,  J.  I  shall  assume,  for  the  purposes 
of  this  case,  that  the  plaintiff  was  the  owner  of  the  property 
in  controversy,  and  that  it  was  delivered  to  the  defendant  at 
Suspension  Bridge,  with  notice  that  Darling,  Albertson  & 
Eose,  Front  street,  New  York,  were  the  consignees.  The 
plaintiff  alleges  in  his  complaint  that  the  said  property  was 
delivered  to  the  defendant  at  Suspension  Bridge  to  be  safely 
and  securely  carried,  conveyed  and  transported  by  the  defend- 
ant from  Suspension  Bridge  to  the  city  of  New  York,  there 
to  be  safely  and  securely  delivered  in  good  order  and  condition, 
for  the  plaintiff,  conformably  to  his  orders  and  directions 
in  that  behalf.  And  the  plaintiff  further  alleges,  that  the  de- 
fendants so  carelessly  and  negligently  conducted  themselves 
in  the  premises  that  said  goods  were  lost. 

No  express  contract  by  the  defendant  to  carry  said  property 
to  New  York  is  either  alleged  or  proved.  It  is  found  by  the 
justice  who  tried  the  cause  that  the  defendant  was  a  common 
carrier  of  freight  from  Suspension  Bridge  to  Albany,  the  termini 
of  their  rail  road,  and  that  the  defendant  did  not  contract  as 
a  common  carrier  to  transport  the  butter  to  New  York  and 
deliver  the  same  to  Darling,  Albertson  &  Eose.  The  court 
also  found  that  the  defendant  hauled  the  said  butter  safely 
over  its  road  to  Albany,  and  safely  delivered  the  same  to  the 
Hudson  River  Rail  Road  Company,  and  took  receipts  there- 
for. The  liability  of  the  defendant  must  rest,  therefore,  on 
the  contract  which  the  law  implies,  or  the  duty  which  the  law 
imposes  upon  it,  by  the  receipt  of  property  to  be  carried  over 
its  road. 

The  court  of  errors  in  Van  Santvoord  v.  St.  John,  (6  Hill, 
157,)  defines  the  duty  of  the  carrier  in  these  words  :  "Where 
goods  are  delivered  to  a  carrier  marked  for  a  particular  desti- 
nation, without  any  direction  as  to  their  transportation  and 
delivery  save  such  as  may  be  inferred  from  the  marks  them- 
selves, the  carrier  is  only  bound  to  transport  and  deliver  them 
according  to  the  established  usage  of  the  business  in  which  he 
is  engaged,  whether  the  consignor  knew  of  the  usage  or  not." 
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It  was  farther  held,  in  that  case,  that  where  goods  marked 
for  Little  Falls  were  delivered  to.  a  line  of  tow  boats,  running 
between  New  York  and  Albany,  for  transportation,  and  the 
goods  were  carried  to  Albany  and  then  delivered  to  a  canal 
line  of  boats  to  be  transported  to  Little  Falls,  and  it  appeared 
that  this  was  the  usual  course  of  business,  the  defendant  had 
discharged  its  whole  duty,  and  was  not  liable  for  a  loss  hap- 
pening between  Albany  and  Little  Falls. 

I  cannot  perceive  any  difference  in  principle  between  the 
case  spited  and  the  case  in  hand,  and  it  must  therefore  be  held 
conclusive,  unless  there  is  some  fact  in  this  case  not  yet  alluded 
to  which  will  distinguish  it  from  Van  Santvoord  v.  St.  John. 
I  will  now  allude  to  the  only  remaining  fycts  that  can  be  re- 
lied on  to  take  this  case  out  of  the  principles  of  the  case  cited ; 
and  they  are  these.  That  the  goods,  when  they  were  delivered 
to  the  Great  Western  railway,  to  be  carried  from  Detroit  to 
Suspension  Bridge,  were  entered  on  the  freight  bills  as  con- 
signed to  Darling,  Albertson  &  Rose,  New  York.  The  receipts 
given  by  the  defendant's  agent  to  the  Great  Western  road 
were  upon  the  freight  bill,  or  a  copy  thereof,  in  which  the 
goods  were  entered  as  consigned  as  aforesaid ;  that  a  portion 
of  the  property  was  entered  in  the  freight  bills  accompanying 
the  property  over  the  defendant's  road  from  Suspension  Bridge 
to  Albany,  as  consigned  to  said  Darling,  Albertson  &  Rose, 
and  another  portion  for  J.  A.  B.,  New  York ;  and  that  in  the 
receipts  taken  by  the  defendant  from  the  Hudson  River  road, 
the  property  is  all  described  as  marked  J.  A.  B.,  N.  Y.  In 
other  words,  that  the  defendant  had  notice  that  D.,  A  &  R. 
were  the  consignees — a  fact  which  I  have  assumed  to  be  estab- 
lished in  the  case. 

By  the  delivery  to  the  Hudson  River  road,  the  liability  of 
the  defendant  terminated,  unless  it  omitted  to  give  the  neces- 
sary instructions  to  the  Hudson  River  Rail  Road  Company, 
as  to  whom  to  deliver  the  property. 

The  receipts  taken  by  the  defendants  from  the  Hudson  River 
rail  road  are  the  only  evidence  given  on  this  point,  and  there  is 
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no  finding  by  the  court  on  the  question.  This  omission  (if  there 
was  one)  was  a  breach  of  duty  and  is  not  to  be  presumed.  The 
freight  bill  which  the  Hudson  River  road  sent  forward  with  the 
property  would  be  the  best  evidence  of  the  omission.  But  this 
bill  is  not  introduced,  nor  is  any  agent  or  officer  of  that  road 
or  of  the  defendant  called  to  speak  on  the  subject.  It  seems 
to  me,  therefore,  that  we  must  presume  that  the  defendant 
accompanied  the  delivery  of  the  property  to  the  Hudson  River 
Rail  Road  Company,  with  all  such  instructions  as  the  law  re- 
quired the  defendant  to  communicate.  {Newton  v.  Pope, 
1  Cowen,  109.  Schmidt  v.  Blood,  9  Wend.  268.  Foote  v. 
Storrs,  2  Barb.  326.     1  Cowen  &  HiWs  Notes,  298.) 

The  letters  J.  A. JB.  on  the  boxes  would  not  enable  the  Hud- 
son River  Rail  Road  Company  to  make  a  proper  delivery  of 
the  property ;  and  I  apprehend  no  company  having  any  knowl- 
edge of  its  legal  rights  and  liabilities  would  receive  property 
and  assume  the  risk  of  a  wrong  delivery,  without  other  means 
of  protection  than  such  marks  would  afford. 

The  defendant  must  be  held  to  know  who  the  consignees 
were ;  and  it  is  doubtless  the  law  that  they  were  bound  to 
communicate  this  information  to  the  Hudson  River  Rail  Road 
Company,  and  that  a  failure  to  do  so  would  subject  them  to 
such  damages  as  should  result  from  its  neglect. 

If  we  are  right  in  presuming  that  the  defendant  performed 
its  duty  in  this  behalf,  then  this  action  cannot  be  sustained 
If,  however,  we  are  mistaken  in  holding  that  the  defendant 
must  be  held  to  have  performed  its  duty,  and  that  the  burthen 
is  thrown  upon  it  to  show  that  it  communicated  to  the  Hud- 
son River  Rail  Road  Company  the  name  and  residence  of  the 
consignees,  and  that  in  this  case  no  such  proof  is  given,  it  then 
remains  to  inquire  whether  on  the  evidence  the  plaintiff  is  en- 
titled to  recover. 

Within  the  case  of  Van  Santvoofd  v.  St  John,  the  liability 
of  the  defendants  as  carriers  had  ceased,  and  their  furthei 
liability,  if  any,  was  as  forwarders.  The  complaint  is  not 
framed  with  a  view  to  liability  in  that  character,  and  I  am  not 
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prepared  to  hold  that  the  complaint  could,  by  amendment,  be 
made  to  charge  them  in  their  character  as  forwarders.  If  an 
action  was  brought  against  the  defendant  as  a  forwarder,  to 
recover  for  the  loss  of  these  goods,  the  complaint  must  allege 
the  delivery  of  the  property  to  the  Hudson  River  Bail  Road 
Company  for  transportation  to  New  York,  and  that  the  de- 
fendant did  not  inform  them  that  Darling,  Albertson  &  Rose 
were  the  consignees ;  and  that  by  reason  of  such  omission  the 
goods  were  delivered  to  the  wrong  persons,  or  otherwise  lost 
to  the  plaintiff.  The  averments  thus  made  must  be  proved. 
If,  then,  the  question  of  pleading  were  out  of  the  way,  is  there 
any  proof  in  this  case  which  would  justify  the  finding  of  the 
facts  necessary  to  support  a  judgment  against  the  defendant 
for  the  omission  suggested  ?  There  is  not  a  particle  of  proof 
that  the  loss  resulted  from  the  omission  charged.  For  aught 
appearing,  the  goods  may  have  been  stolen  on  their  way  to 
New  York,  or  sunk  in  the  Hudson  river.  The  court  cannot 
presume,  in  the  absence  of  all  evidence  that  there  was  a  breach 
of  duty  on  the  part  of  the  defendant,  that  such  breach 
was  the  cause  of  the  loss.  The  property  being  clearly  traced 
in  good  order  into  the  custody  of  the  Hudson  River  Rail  Road 
Company,  and  thus,  as  it  would  appear  a  perfect  remedy 
given  to  the  plaintiff,  it  cannot  be  necessary  to  infringe  on  the 
well  settled  principles  of  the  law,  to  afford  the  plaintiff  a 
remedy. 

It  is  urged,  by  the  appellant's  counsel,  that  although  there 
may  be  a  right  of  action  against  the  Hudson  River  Rail  Road 
Company,  yet  an  action  may  be  maintained  against  the  de- 
fendant under  section  53  of  the  general  rail  road  act  (1  R.  & 
4th  ed.  1249.)  That  section  provides,  that  "whenever  two  or 
more  rail  roads  are  connected  together,  any  company  owning 
either  of  said  roads  receiving  freight  to  be  transported  to  any 
place  on  the  line  of  either  of  said  roads  so  connected  shall  be 
liable  as  common  carriers  for  the  delivery  of  such  freight  at 
such  place/'  It  may  be  assumed  that  the  roads  of  the  defend- 
ant and  of  the  Hudson  River  company  are  connected,  within 
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the  meaning  of  this  statute.  To  recover,  under  this  statute, 
against  a  company  that  would  not  otherwise  be  liable,  the 
facta  required  to  constitute  the  liability  must  be  averred  in 
the  complaint  No  such  case  is  made  in  the  complaint  in  this 
action,  and  it  is  quite  obvious  from  the  complaint  and  trial 
that  no  such  case  was  contemplated  when  the  action  was  com- 
menced or  tried.  And  the  whole  nature  and  form  of  the  ac- 
tion cannot  and  ought  not  now  to  be  changed  in  order  to  make 
the  defendant  liable  for  a  loss  with  which  it  had  no  manner 
of  connection. 

The  judgment  must,  for  these  reasons,  be  affirmed  with 
costs. 

[New  Tobk  Gbnbjlal  Teem,  November  4, 1868.    Denies,  Clerk*  and  MvtUn, 
Justices.] 


Place  vs.  The  Butternuts  Woolen  and  Cotton 
Manufacturing  Company. 

A  stockholder  in  a  corporation  is  &  party  to  a  suit  brought  against  such  cor- 
poration.   Balcom,  J.  dissenting. 

A  judge,  or  a  justice  of  the  peace,  cannot  sit  as  such  in  a  cause  to  which  a  con 
poration  is  a  party,  if  he  be  related  to  a  stockholder  in  such  corporation. 
Baloox,  J.  dissenting. 

The  defendant  may  prove  the  existence  of  such  relationship!  although  there  is 
no  plea  to  the  jurisdiction  of  the  justice)  or  answer  setting  up  the  fact  to  be 
proved,  in  order  to  deprive  the  justice  of  jurisdiction. 

fHS  was  an  action  commenced  before  a  justice  of  the  peace 
of  Otsego  county,  to  recover  for  work  and  labor.  The  de- 
fendant, by  his  answer,  denied  the  complaint,  and  claimed  to 
set  off  demands  against  the  plaintiff.  On  the  trial  the  defend- 
ant moved  the  court  to  dismiss  the  action,  on  the  ground, 
among  others,  that  a  brother  of  the  justice  was  one  of  the 
stockholders  in  the  corporation  which  was  the  defendant,  and 
offered  to  prove  that  such  was  the  feet    The  justioe  refused 
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to  dismiss  the  action,  and  excluded  the  proof  offered.  The 
jury  rendered  a  verdict  for  the  plaintiff  for  $18.67,  and  there- 
upon the  justice  gave  judgment  against  the  defendant,  who 
brought  an  appeal  to  the  Otsego  county  court  That  court 
affirmed  the  judgment,  and  the  defendant  appealed  to  this 
court. 

Beryamin  Estes,  for  the  appellant. 

Charles  A.  Brown,  for  the  respondent 

Mason,  J.  At  common  law  it  was  no  disqualification  in  a 
justice  of  the  peace  to  try  a  cause  that  he  was  related  in  any 
of  the  degrees  of  consanguinity,  or  was  of  affinity  to  either  of 
the  parties.  (Pierce  v.  Sheldon,  13  John.  191.  Eggleston  v. 
Smiley,  17  id.  133.)  It  is  declared  by  statute,  with  us,  that 
no  judge  of  any  court  can  sit  as  such  in  any  cause  to  which 
he  is  a  party,  or  in  which  he  would  be  excluded  from  being  a 
juror  by  reason  of  consanguinity  or  affinity  to  either  of  the 
parties.  (2  R.  S.  204,  §  2,  2d  ed.)  And  this  statute  was  held 
in  the  case  of  Edwards  v.  Russell,  (21  Wend.  63,)  to  embrace 
a  justice  of  the  peace,  and  to  be  applicable  to  courts  held  by 
justices  of  the  peace ;  and  that  decision  was  affirmed  in  the 
case  of  Foot  v.  Morgan,  (1  Hill,  654.)  Those  are  both  cases 
where  the  disqualification  arose  from  the  fact  that  the  justice 
was  related  to  one  of  the  parties  within  the  ninth  degree.  As 
there  was  no  disqualification  at  common  law  in  the  justice's 
trying  the  case  at  law,  the  authority  of  the  justice  must  be 
determined  by  the  statute  itself.  The  objection  raised  to  the 
jurisdiction  of  the  justice  in  the  case  at  bar  is,  that  his  brother 
is  a  stockholder  in  this  corporation — the  defendant  in  this  suit 
The  statute  declares  he  shall  not  sit  in  a  case  where  he  would 
be  excluded  from  being  a  juror  by  reason  of  consanguinity  or 
affinity  to  either  of  the  parties.  (2  R.  S.  204,  §  2.)  The  real 
question  in  the  case  is,  whether  a  stockholder  in  a  corporation 
ran  be  said  to  be  a  party*  within  the  meaning  of  the  statute. 
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•  My  brother  Gray  thinks  he  is,  while  my  brother  Balooh,  on 
the  contrary,  thinks  he  is  not ;  and  they  have  each  vindicated 
their  opinions  by  very  plausible  reasons,  to  say  the  least,  and 
I  have  found  myself,  while  examining  the  question,  sometimes 
upon  the  one  side  and  sometimes  on  the  other.  I  think,  how- 
ever, that  my  brothers  Gray  and  Balcom  may  be  pardoned 
for  differing,  and  I  for  doubting,  as  it  is  a  question  over  which 
the  most  distinguished  of  our  judges  in  this  state  have  differed. 
It  is  a  principle  of  the  common  law  that  a  judge  has  no  power 
to  decide  his  own  case,  or  a  case  in  which  he  is  a  party  to  the 
suit.  {Finch's  Law,  19.  4  Go.  B.  118.  Wingate's  Max- 
ims, 170.)  By  an  early  statute  in  this  state  it  was  provided, 
"that  when  the  chancellor  shall  be  a  party  to  a  suit  in  chan- 
cery the  bill  shall  be  filed  before  the  chief  justice  of  the  state, 
who  shall  thereupon  proceed  in  like  manner  as  the  chancellor 
could  of  right  do,"  &c.  In  the  case  of  Stuart  v.  Mechanics 
and  Farmer*?  Bank,  (19  John.  495,)  which  was  the  case  of 
an  appeal  from  the  chancellor,  it  appears  from  the  report  of 
the  case,  page  501,  that  when  the  case  came  on  to  argument 
before  Chancellor  Kent,  he  stated  to  the  counsel  that  he  was 
a  stockholder  in  the  Mechanics  and  Farmers'  Bank — the  de- 
fendant in  the  suit ;  and  referring  to  the  above  statute,  which 
declares  that  when  the  chancellor  shall  be  a  party  to  a  suit  in 
chancery  the  bill  shall  be  filed  before  the  chief  justice,  declared 
himself  in  doubt  whether  he  had  jurisdiction  of  the  case ;  but 
the  argument  was  proceeded  with,  upon  the  understanding 
that  the  chancellor  should  call  upon  Chief  Justice  Spencer  for 
his  opinion  in  the  case  and  confer  with  him  upon  the  question. 
He  did  so,  and  the  chief  justice  declared  his  opinion  that  the 
chancellor  was  not  a  party  within  the  meaning  of  the  statute, 
and  that  the  chancellor  had  exclusive  jurisdiction  in  the  case. 
In  this  opiniofa  the  chancellor  concurred,  and  went  on  and  de- 
cided the  case,  and  made  a  decree  therein.  This  case  was  de- 
cided by  Chancellor  Kent,  in  May,  1821.  This  same  question 
came  before  Chancellor  Kent's  successor,  one  of  the  most  learned 
and  pure  minded  jurists  that  ever  presided  in  that  court.    In 
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1823,  in  the  case  of  The  Washington  Ins.  Co.  v.  Price,  (1  Hop- 
kins, 1,)  when  the  cause  was  moved,  the  chancellor  informed 
the  counsel  of  the  parties  that  he  was  a  stockholder  in  the 
corporation,  which  was  the  plaintiff  in  the  suit,  and  that,  ac- 
cording to  the  opinion  which  he  then  entertained,  he  could  not 
hear  the  case;  and  expressed  a  desire  that  the  question  be 
argued,  hut  the  counsel  declined,  and  the  chancellor  took  the 
case,  and,  in  a  very  chaste  and  elaborate  opinion,  devotes  him- 
self very  closely  to  the  question  whether,  under  the  statute 
which  declared  that  when  the  chancellor  shall  be  a  party  to  a 
suit  in  chancery,  the  bill  shall  be  filed  before  the  chief  justice, 
he,  the  chancellor,  had  jurisdiction,  and  came  to  the  conclu- 
sion that  the  bill  must  be  filed  before  the  chief  justice.  He 
refers  to  the  case  of  Stuart  v.  The  Mechanics?  and  Farmer* 
Bank,  (19  John.  501,)  and  declares  that  while  he  entertains 
the  highest  respect  for  his  predecessor  and  the  chief  justice, 
and  while  he  has  delighted  to  honor  them  for  the  ability,  intel- 
ligence and  integrity  with  which  they  have  discharged  their 
respective  trusts,  and  while  he  has  felt  that  he  had  strong 
authority  when  able  to  produce  their  opinions  in  support  of  his 
own  decision,  yet  so  clear  and  undoubting  was  he  in  the  opin- 
ion that  the  chancellor,  being  a  stockholder,  was  a  party  to  the 
suit,  within  the  spirit  and  meaning  of  the  statute,  that  he  could 
not  surrender  it  to  the  opinion  of  these  two  distinguished  jurists, 
and  declined  to  entertain  the  case ;  and  expressed  the  opinion 
that  the  chief  justice  had  exclusive  jurisdiction  in  the  case.  I  am 
convinced  that  Chancellor  Sanford  was  right  in  not  following 
the  decision  of  his  predecessors ;  and  in  refusing  to  entertain 
the  case.  I  am  greatly  strengthened  in  this  conclusion  by  the 
case  of  Foot  v.  Morgan,  (1  Hill,  654,)  where  the  pourt  held 
that  the  statute  extended  to  the  party  beneficially  interested, 
and  included  the  real  party  in  interest,  although  he  was.  not 
a  party  in  fact  to  the  suit. 

The  decision  of  the  chancellor  in  1  Hopkins,  1,  is,  in  my 
judgment,  decisive  of  the  case  at  bar,  and  ought  to  guide  us 
in  the  construction  of  a  similar  statute,  which  declares  "that 
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no  judge  of  any  court  can  sit  as  such  in  any  case  in  which  he 
would  be  excluded  from  being  a  juror  by  reason  of  consan- 
guinity or  affinity  to  either  of  the  parties."  Now  if  a  stock- 
holder is  deemed  a  party  to  the  suit,  within  the  intent  and 
mischief  of  this  statute,  then  it  is  very  clear  that  the  justice 
had  no  right  to  try  this  suit ;  for  he  is  disqualified  to  sit  as  a 
juror  where  his  brother  is  a  party.  (Post  v.  Blacky  5Denio,  66.) 
I  am  inclined,  therefore,  to  hold  that  this  statute  disqualifies 
a  justice  of  the  peace  to  sit  in  a  case  where  a  corporation  is  a 
party  and  his  brother  is  a  stockholder  therein.  I  have  exam- 
ined the  case  of  The  Bank  qf  Lansingburgk  v.  McKie,  (7  How. 
Pr.  Bep.  360,)  where  a  different  view  was  taken  of  this  stat- 
ute by  Justice  Harris ;  but  as  that  is  a  special  term  decision, 
it  is  not  to  be  followed  by  us  in  banc,  unless  we  are  satisfied 
it  is  rightly  decided.  And  I  am  constrained  for  this  reason 
to  repudiate  the  case  as  authority)  and  I  advise  that  the  judg- 
ment of  the  county  court  and  that  of  the  justice  be  reversed. 

H.  Gray,  J.  By  statute,  no  judge  of  any  court  can  sit  in 
a  cause  in  which  he  would  be  excluded  from  being  a  juror  by 
reason  of  his  consanguinity  or  affinity  to  either  of  the  parties. 
(2  B.  &  204,  §  2,  2d  ed.)  This  prohibition  comprehends  all 
courts,  including  as  well  a  court  held  by  a  justice  of  the  peace 
as  the  court  of  last  resort.  (Edwards  v.  Bussett,  21  Wend. 
63.  Foot  V;  Morgan,  1  Hill,  654.  Oakley  v.  AspinwaU, 
3  Comst.  647.)  Before  the  commencement  of  the  trial  the 
defendant  asked  the  justice  to  dismiss  the  cause,  upon  the 
ground  that  the  justice's  brother  was  a  party  defendant,  being 
one  of  the  stockholders  in  the  company  sued,  and  offered  to 
prove  the  fact  upon  which  the  motion  was  based.  The  just- 
ice excluded  the  offer,  and  overruled  the  motion.  This  ruling 
is  sought  to  be  upheld  upon  two  grounds :  1st  That  a  stock- 
holder in  a  corporation  sued  is  not  a  party  to  the  suit,  within 
the  meaning  of  the  statute  referred  to.  2d.  That  the  offer 
made  was  properly  rejected  upon  the  ground  that  no  issue  was 
made  by  the  pleadings,  involving  the  jurisdiction  of  the  justice. 
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The  plaintiff  assumes  that  in  order  to  disqualify  the  justice 
from  sitting  he  must  be  related,  within  the  forbidden  degree, 
to  the  party  on  record,  or  that  the  suit  must  have  been  de- 
fended, in  the  strictest  sense,  for  the  immediate  benefit  of  his 
relative ;  and  for  the  purpose  of  showing  that  the  justice's 
brother  is  not  either  a  party  to  the  record  or  a  person  for 
trhose  benefit  the  suit  is  defended,  we  are  referred  to  a  class 
of  cases  arising  under  sections  298  and  390  of  the  code,  pro- 
hibiting the  exclusion  of  a  witness  by  reason  of  his  interest  in 
the  event  of  the  action  unless  he  is  a  party  to  the  action,  or  a 
person  for  whose  immediate  benefit  the  action  is  prosecuted, 
or  defended.  In  Pack  v.  The  Mayor  of  New  York,  (3  Comst. 
493,)  Bronson,  justice,  citing  the  code,  says,  interest  alone, 
however  direct,  is  no  longer  a  ground  of  excluding  a  witness. 
In  the  case  of  The  Montgomery  County  Bank  v.  Marsh, 
(3  SeUL  481,)  it  was  held  that  a  stockholder  was  not  a  perron 
for  whose  immediate  benefit  the  action  was  prosecuted.  The 
learned  judge  who  delivered  the  opinion  of  the  court  did  not 
Reason  the  case,  but  thus  declared  the  law.  In  Freeman,  ex- 
ecutor, v.  Spalding,  (2  Kern.  373,)  a  legatee  of  the  testator 
was  held  to  be  a  competent  witness,  upon  the  ground  that  the 
code  only  excluded  persons  who  are  absolutely  entitled  to  the 
proceeds  of  the  litigation,  not  those  who  are  ultimately  entitled 
to  receive  them  from  the  party  to  the  action.  The  learned 
judge,  who  delivered  the  opinion  of  the  court,  held  that  the 
code  applied  to  a  person  into  whose  hands  the  money  collected 
will  necessarily  go  when  it  is  received,  or  to  the  person  who 
might  take  it  from  the  sheriff  or  attorney  as  his  own ;  that 
it  does  not  apply  to  one  into  whose  hands  the  money  can- 
not go  immediately,  and  hence  does  not  apply  to  a  stockholder, 
although  he  has  an  immediate  and  certain  interest  in  it,  which 
may  ultimately  carry  it  into  his  hands.  These  cases  have 
given  the  statute  admitting  interested  witnesses  a  liberal  con- 
struction in  favor  of  the  party  calling  them,  and  have  settled 
the  law  in  substance  to  be,  that  however  clear  and  direct  the 
interest  may  be  in  sustaining  the  defense,  if  an  execution  for 
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the  recovery  cannot  issue  against  the  witness,  the  defense  is  not 
for  his  immediate  benefit ;  or  if  he  has  not  a  right  to  take  the 
sum  recovered  by  the  party  calling  him  immediately  from  the 
officers  of  the  court,  although  he  may  be  entitled  to  the  pro- 
ceeds of  it  directly  from  the  party,  he  is  not  a  person  for  whose 
immediate  benefit  the  action  is  prosecuted.  Technically  speak- 
ing, the  justice's  brother,  though  a  stockholder,  is  not  a  party 
to  this  suit,  for  the  reason  that  he  is  not  named  upon  the 
record.  His  interest  is  merged  with  that  of  others  in  corporate 
stock ;  all  of  whom  act  as  one  person  through  the  officers  that 
represent  them.  Each,  to  a  certain  extent,  has  lost  his  indi- 
viduality, and  all,  by  fiction  of  law,  are  known  as  one  person, 
by  a  corporate  name,  by  which  they  prosecute  and  defend.  If 
unsuccessful,  no  one  of  them  is  liable  to  execution  against  him 
personally ;  if  successful,  neither  has  the  right  to  take  the 
money  from  the  officers  of  the  court ;  but  where  a  director  is 
to  be  chosen,  or  a  dividend  is  declared,  or  the  stock  has  in- 
creased in  value  by  reason  of  the  recovery,  he  becomes  again  a 
real  person,  and  may,  as  an  individual,  assert  and  maintain  his 
right  to  vote,  to  his  dividend  if  he  pleases ;  and  avail  himself 
of  the  enhanced  value  of  his  stock  in  market 

The  charge  of  the  law  in  relation  to  the  admissibility  of 
witnesses  should  increase  rather  than  diminish  the  anxiety  of 
courts  so  to  administer  the  laws  intended  to  secure  impartial 
trials,  as  to  exclude  from  the  jury  box  those  who  are  not  free 
from  bias  or  partiality  to  the  party  beneficially  interested. 
Interest  in  the  event,  in  proportion  to  its  different  degrees, 
goes  to  the  credit  of  the  witness;  and  the  only  safeguard 
against  its  mischievous  consequences  is,  that  the  evidence  is  to 
be  weighed  and  all  proper  allowances  made  on  account  of 
interest  by  an  impartial  court  or  jury ;  and  no  one  should  sit 
as  a  judge  or  juror  who  is  within  the  forbidden  degrees  of  con- 
sanguinity to  the  party  beneficially  interested,  unless  the 
interest  is  so  remote  and  contingent  that  there  is  no  apparent 
danger  of  bias.  Whether  the  party  interested  can  take  the 
recovery  from  the  officers  of  the  court,  as  his  own,  or  is  liable 
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to  an  execution  upon  the  judgment  recovered,  is  no  real  teat 
of  the  degree  of  interest  he  may  have  in  the  controversy.  He 
may  have  a  small  immediate  interest  and  a  less  ultimate  one; 
or  he  may  derive  no  immediate  benefit,  and  still  have  a  fortune 
at  stake.  Some  of  the  stockholders  in  the  New  York  Dry 
Dock  Bank,  in  the  recent  controversy  between  that  institution 
and  the  American  Life  Insurance  and  Trust  Company,  (3  Comst. 
344,)  offered  an  illustration  of  the  partizan  interest  and  direct 
benefit  stockholders  derive  from  a  litigation  prosecuted  in  their 
corporate  name,  and  of  the  almost  imperceptible  difference  in 
point  of  time  between  the  immediate  benefit  to  the  party  on 
record  and  the  ultimate  benefit  of  the  stockholders  who  were 
beneficially  interested.  The  party  on  record  was  a  mere  legal 
entity  created  by  law.  The  stockholders  were  the  only  per- 
sons, connected  with  it,  having  any  substantial  interest.  Take 
that  case  as  an  illustration,  under  our  liberal  laws  for  the  ad- 
mission of  interested  witnesses;  allow  the  stockholders  to 
testify  to  the  usury  there  set  up,  and  their  brothers  to  sit  as 
jurors,  and  nothing  would  remain  to  be  done  to  shock  the 
moral  sense  of  the  public.  A  tribunal  thus  constituted  would 
not,  with  any  truth  or  sense  of  propriety,  be  called  a  tribunal 
cf  justice.  Or,  in  the  case  of  Freeman  v.  Spalding,  (supra,) 
lei  the  brother  of  the  legatee  who  was  a  witness  sit  as  a  judge, 
and  unless  divested  of  the  frailties  common  to  his  race,  the 
chances  of  injustice  would  not  be  diminished.  The  law,  as 
drawn,  is  in  nowise  discourteous  to  jurors,  as  between  parties 
who  take  the  recovery  directly  from  the  officer  of  the  court, 
and  those  who  as  between  them  and  the  party  in  whose  favor 
the  recovery  is  had,  is  entitled  to  it.  The  party  who  takes  it 
from  the  court,  or  its  officers,  holds  it  for  the  benefit  of  the 
other  whose  corporate  riches  are  increased  by  it.  Nor  does  it 
limit  the  prohibition  to  relations  of  the  parties  on  the  record : 
if  the  justice  be  related  to  the  parties  beneficially  interested, 
though  not  a  party  to  the  record,  he  cannot  sit  (Foot  v. 
Morgan,  1  Hill,  654.)  Nor  can  he  sit  if  related  to  the  party 
on  record,  within  the  forbidden  degrees,  though  he  fully  indem* 
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nified  against  all  costs  and  damages  and  urged  to  sit  by  the 
other  side.  (Oakley  v.  Aspinwatt,  3  Comst.  547.)  I  cannot 
concur  in  the  opinion  expressed  in  the  case  of  the  Lansing- 
burgh  Bank  v.  McKie,  (7  How.  Pr.  Bep.  360.)  A  stock- 
holder in  a  bank  has  no  certain  or  immediate  interest  in  the 
event  of  a  suit  prosecuted  or  defended  by  the  bank,  and  hence 
is  not  a  party  beneficially  interested.  Although  frequent 
instances  have  occurred  of  the  insolvency  of  banks  and  manu- 
facturing companies,  they  are  not  so  frequent  in  proportion  to 
the  number  engaged  in  their  respective  enterprises  that  they, 
more  than  an  individual,  should  be  presumed  to  be  insolvent 
The  presumption  of  law  is  in  favor  of  individual  solvency. 
(Ingati  v.  Lord,  1  Cowen,  240.)  And  as  a  general  rule,  pre- 
sumptions which  can  apply  to  corporations  as  well  as  individ- 
uals, apply  alike  to  both,  in  a  gain  or  loss ;  and  in  a  solvent 
corporation  each  stockholder  has  a  certain  interest,  though 
not  certain  as  to  amount ;  and  it  may  be  immediate,  though 
not  necessarily  so.  The  decision  of  the  justice  in  this  case 
was  against  the  interest  of  his  brother ;  that,  however,  does 
not  change  the  question.  His  relationship  to  a  party  benefi- 
cially interested  was  a  legal  prohibition  of  his  right  to  sit 
The  presumption  of  bias  could  not  be  repelled  by  his  impartial 
acts,  for  the  reason  that  he  had  no  right  to  act.  (Oakley  v. 
Aspintoatt,  3  Comst.  547.)  We  are  not,  therefore,  called  upon 
to  determine  whether  he  acted  well  or  ill ;  the  meaning  of  the 
statute,  says  Cowen,  justice,  in  Edwards  v.  Russell,  (21  Wend. 
64,)  is  not  merely  that  the  interests  of  the  party  are  unsafe, 
but  the  general  interests  of  parties.  The  points  made  by  both 
parties  show  that  the  want  of  an  issue  in  the  pleadings,  in- 
volving the  jurisdiction  of  the  justice,  was  an  after-thought 
and  raised  now  for  the  first  time  in  the  cause,  to  uphold  his 
ruling  in  excluding  the  offer  to  prove  him  to  be  the  brother 
of  one  of  the  parties  beneficially  interested.  No  issue  was 
necessary,  for  the  reason  that  his  acts  were  void ;  and  whether 
the  objection  was  raised  on  the  trial  or  not,  they  could  be  in- 
quired into  collaterally.    In  Edwards  v.  Russell  there  was  no 
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issue  involving  the  relationship ;  but  after  issue,  as  in  this 
case,  the  objection  was  raised  that  the  plaintiff  and  the  justice 
were  cousins.  No  evidence  was  given,  but  the  justice  said  it 
was  alleged  by  the  objectors  that  he  and  the  plaintiff  were 
cousins ;  that  such  was  the  general  understanding,  and  ga?e 
judgment  against  the  plaintiff  for  costs.  This  court  acted 
upon  what  was  said  by  the  justice,  and  held  that  enough  waa 
collectable  from  the  return  to  warrant  the  conclusion  that  the 
relationship  was  admitted  by  him,  and  affirmed  the  judgment 
In  Post  v.  Black,  (5  Denio,  66,)  nothing  was  said  on  the  trial 
touching  the  alleged  relationship,  but  the  affidavit  upon  which 
the  certiorari  was  allowed  stated  the  relationship,  and  the  jus- 
tice in  that  case,  as  in  duty  bound,  stated  his  relationship  to  the 
party,  and  the  judgment  was  reversed.  All  that  is  necessary 
to  be  known  to  overturn  the  judgment  in  such  a  case  is,  that 
the  justice  is  related  to  one  of  the  parties,  and  it  matters  not 
how  or  when  it  is  shown,  provided  it  comes  in  such  shape  as 
to  entitle  it  to  credit.  No  issue  was  necessary  to  admit  the 
proof  offered.  (2  Cowen's  Treatise,  3d  ed.  334.)  I  am,  there- 
fore, of  opinion  that  the  judgment  of  the  county  court,  and 
that  of  the  justice,  should  be  reversed. 

Balcom,  J.,  dissenting.  The  return  of  the  constable,  in- 
dorsed upon  the  summons,  is  to  the  effect  that  the  same  was 
personally  served  by  him  on  the  9th  day  of  August,  1855,  by  de- 
livering a  copy  of  the  same  to  James  R.  Morris,  president  of  the 
company,  and  Stephen  Estes,  clerk.  The  return  was  sufficient 
to  give  the  justice  jurisdiction  of  the  defendant.  (The  N& 
York  and  Erie  Rail  Road  Co.  v.  Purdy,  18  Barb.  574)  The 
service  of  the  summons  on  the  defendant's  clerk  was  a  nullity; 
(5  How.  Pr.  Rep.  183 ;  6  id.  308 ;)  but  the  service  of  it  on 
the  defendant's  president  was  all  the  service  that  the  code  re- 
quires. (Code,  §  134,  sub.  1.  9  How.  Pr.  Rep.  448.)  Such 
a  service  is  expressly  made  applicable  to  summonses  issued  by 
justices  of  the  peace.     (Code,  §  64,  sub.  15.) 

After  the  plaintiff  presented  her  complaint  to  the  justice, 
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the  defendant's  attorney  said  he  "appeared  first  preliminarily " 
for  the  purpose  of  objecting  to  the  service  of  the  process  on 
James  R.  Morris,  as  he  was  not  the  president  of  the  company. 
The  defendant  then  called  Stephen  Estes,  upon  the  point, 
who  testified  that  Morris  had  parted  with  his  stock  in  the 
company,  and  all  pf  it,  since  he  was  elected  president,  and 
that  there  had  been  no  president  elected  since  January,  1855. 
The  defendant  then  admitted  the  character  in  which  the  suit 
was  brought  to  be  correct,  and  put  in  an  answer,  in  writing, 
to  the  complaint,  and  the  cause  was  thereupon  adjourned  by 
consent  of  the  parties,  without  any  request  being  made  by  the 
defendant  to  the  justice  to  dismiss  the  action  by  reason  of  the 
alleged  irregular  service  of  the  summons  upon  Morris  after  he 
had  ceased  to  be  president  of  the  company. 

The  defendant's  counsel  now  insists  that  the  judgment  in 
the  action  should  be  reversed,  for  the  alleged  irregularity  in 
the  service  of  the  summons  upon  Morris,  after  he  had  sold  his 
stock  in  the  company.  I  am  of  the  opinion  the  defendant 
waived  the  alleged  irregularity,  by  answering  the  complaint, 
without  asking  for  a  dismissal  of  the  action,  after  the  facts 
had  been  proved,  which  counsel  now  claims  authorized  the 
judge  to  dismiss  it.  (Onderdonk  v.  Banlett,  3  Hill,  323.) 
If  the  defendant  intended  to  persist  in  the  objection  to  the 
regularity  of  the  service  of  the  summons,  its  attorney  should 
have  asked  the  justice  to  rule  upon  the  question,  after  he  had 
proved  the  facts  upon  which  the  objection  was  based,  and 
before  he  put  in  the  answer.  The  justice  could  not  dismiss 
the  action  before  such  proof  was  made ;  and  he  was  not  obliged 
to  do  it  afterwards,  if  the  objection  was  well  fouuded,  for  the 
reason  that  he  was  not  called  upon  so  to  decide.  He  had  the 
right  to  infer  that  the  point  was  waived,  as  the  defendant's 
attorney  presented  the  answer  to  the  complaint  after  the 
alleged  irregularity  was  shown,  and  then  consented  to  an 
adjournment  of  the  cause  to  a  future  day,  without  requiring 
him  to  decide  the  question  as  to  the  regularity  of  the  service 

Vol  XXVIII.  33 


514  CASES  m  THE  SUPREME  COURT. 

Place  «.  Butternuts  Woolen  and  Cotton  Manul  Co. 

of  the  summons.    The  proceedings  of'  the  justice,  touching 
this  point,  were  therefore  regular,  and  should  be  upheld. 

On  the  adjourned  day,  after  the  parties  had  appeared  and 
answered,  the  defendant's  attorney  asked  the  justice  to  dis- 
miss the  action,  on  the  ground  that  the  process  should  have 
been  served  on  each  member  of  the  corporation,  instead  of  in 
•  the  manner  it  was  served ;  also,  on  the  ground  that  the  jus- 
tice had  a  brother  who  was  a  stockholder  in  the  company  that 
was  the  defendant  in  the  action ;  and  the  defendant's  attor- 
ney offered  to  show  that  fact ;  also,  on  the  ground  that  the 
justice  had  not  jurisdiction  of  the  case.  The  justice  overruled 
the  objections,  and  refused  to  discontinue  the  action,  and 
excluded  the  defendant's  offer. 

The  first  ground  of  this  motion  to  dismiss  the  action  had 
been  previously  waived,  as  has  already  been  shown.  The 
other  ground  will  now  be  considered.  The  statute  by  which 
the  question  must  be  determined,  is  in  these  words,  to  wit : 
"  No  judge  of  any  court  can  sit  as  such  in  any  cause  to  which 
he  is  a  party,  or  in  which  he  is  interested,  or  in  which  he 
would  be  excluded  from  being  a  juror,  by  reason  of  consan- 
guinity or  affinity  to  either  of  the  parties."  (2  R.  S.  275, 
§  2.)  It  was  held  in  Edwards  v.  Russell,  (21  Wend.  63,)  that 
this  statute  applies  to  justices  of  the  peace.  In  Foot  v.  Mor- 
gan, (1  Hill,  654,)  it  was  held  that  a  justice  of  the  peace 
could  not  give  judgment  in  a  cause,  if  he  was  related  to  the 
party  beneficiaMy  interested  in  the  subject  matter  of  the  actioa 
But  there  is  no  case  holding  that  a  justice  of  the  peace,  or  a 
judge,  cannot  sit  as  such  in  a  cause  to  which  a  corporation  is 
a  party,  though  he  be  related  to  a  stockholder  in  such  corpo- 
ration. A  single  stockholder  is  not  the  party  in  interest  on 
the  part  of  the  corporation.  His  interest  is  limited  and 
remote,  and  not  full  and  immediate.  The  statute  is  not 
comprehensive  enough  to  prevent  the  brother  of  a  stockholder 
in  a  corporation  sitting  as  a  justice  or  judge  in  a  cause  to 
which  such  corporation  is  a  party.  The  decision  in  the  Bank 
of  Lansingbwrgh  v.  McKie,  (7  How.  Pr.  Rep.  360,)  is  to  this 
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effect.  And  inasmuch  as  there  is  no  common  law  rule  that 
disqualifies  a  justice  of  the  peace  or  a  judge  from  sitting  as 
such  in  a  cause,  by  reason  of  his  relationship  to  a  party  or 
party  in  interest,  the  justice  before  whom  this  action  was  tried 
committed  no  error  in  giving  judgment  for  the  plaintiff,  al- 
though he  was  a  brother  of  a  stockholder  in  the  company 
that  is  the  defendant ;  and  he  did  right  in  rejecting  the  de- 
fendant's offer  to  show  such  fact. 

It  becomes  unnecessary  to  examine  the  point  made  by  the 
plaintiff's  counsel,  that  the  proof  was  properly  rejected,  be- 
cause there  was  nothing  in  the  answer  of  the  defendant  raising 
the  question  as  to  the  jurisdiction  of  the  justice. 

The  judgment  of  the  county  court  should  be  affirmed. 

Judgment  of  the  county  court  and  of  the  justice  reversed, 
with  costs. 

[Tioga  GivBftJLL  Tebx,  May  12,  1857.  Mourn,  Gray  and  Bahom,  Jus- 
tices.] 


J.  T.  &  C.  W.  Briggs  vs.  The  New  York  Central  Bail 
Road  Company. 

A  mere  delay,  in  the  delivery  of  goods,  by  a  common  carrier,  iB  not  a  conver- 
sion of  the  property ;  nor  will  it  entitle  the  owner  to  recover  the  value  thereof. 

Where  the  defendant  undertook  to  transport  a  quantity  of  garden  seeds  from 
Rochester  to  Rome,  and  there  deliver  the  same  to  the  Rome  and  Watertown 
Rail  Road  Company,  to  be  conveyed  to  Sacket's  Harbor,  upon  which  deliv- 
ery to  the  latter  company  the  liability  of  the  defendant  should  cease,  and  there 
was  a  delayof  twelve  days  in  so  delivering  the  goods,  but  the  same  were  deliv- 
ered to  that  company  before  the  commencement  of  the  action ;  it  was  held  that 
the  delivery  to  the  Rome  and  Watertown  Rail  Road  Company  was  equivalent 
to  a  delivery  to  the  plaintiffs,  and  that  such  delivery  having  been  made 
before  Buit  brought,  no  right  of  action  existed,  except  for  the  unreasonable 
delay  of  the  defendant  in  the  transportation  and  delivery  of  the  goods. 

Edd  also,  that  in  an  action  by  the  owners  of  the  goods,  against  the  carrier, 
the  plaintiffs  were  not  entitled  to  recover  tbe  value  of  the  goods,  but  only 
for  such  trouble  and  expense  as  resulted  directly  and  necessarily  from  the 
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negligence  and  delay  of  the  defendant  in  performing  its  undertaking* 
Wkllbb,  J.,  dissented. 
Held  further,  that  the  plaintiffs  could  not  recover  for  the  time  and  expenses 
of  an  agent  and  team,  while  waiting  for  the  goods  at  Backet's  Harbor; 
without  showing  that  the  defendants  had  notice,  at  the  time  of  contracting 
for  the  transportation  of  the  goods,  that  an  agent  of  the  owners  would  be 
waiting  at  Sacket's  Harbor,  to  receive  them. 

CROSS-APPEALS  from  a  judgment  entered  at  the  circuit, 
upon  a  verdict.  The  action  was  commenced  on  the  20th 
day  of  December,  1853,  and  was  brought  to  recover  against 
the  defendants,  as  common  carriers,  between  Rochester  and 
Rome,  the  value  of  72  boxes  of  seeds  shipped  at  Rochester 
for  Sacket's  Harbor,  and  to  be  delivered  to  the  Rome  and 
Watertown  Rail  Road  Company  at  Rome ;  the  defendants  not 
to  be  responsible  after  the  seeds  should  be  delivered  to  the  Rome 
and  Watertown  Rail  Road  Company.  The  cause  was  tried 
before  Smith,  justice,  at  the  Monroe  circuit,  in  April,  1856. 

It  was  admitted  on  the  trial  that  the  defendants,  during  the 
times  hereinafter  mentioned,  were  and  still  are  a  corporation 
and  common  carriers  of  property  and  freight  by  rail  road  care 
propelled  by  steam,  from  the  city  of  Rochester  to  Rome  in 
the  county  of  Oneida,  in  this  state,  and  elsewhere,  and  that 
the  plaintiffs,  on  the  first  day  of  December,  1853,  were  and  ever 
since  have  been  co-partners  in  the  business  of  wholesale  and 
retail  dealers  in  garden  and  field  seeds ;  and  that  their  prin- 
cipal place  of  business  was  at  Rochester.  It  was  also  admitted 
that  on  the  5th  day  of  December,  1853,  the  plaintiffs  deliver* 
ed  to  the  defendants,  at  their  freight  warehouse  in  the  city  of 
Rochester,  64  boxes  of  garden  seeds  and  eight  boxes  of  gar- 
den and  field  seeds,  the  property  of  the  plaintiffs,  marked 
"  Samuel  Phillips,  Sacket's  Harbor,  N.  Y"  and  that  the  de- 
fendants executed  and  delivered  to  the  plaintiffs  a  receipt  for 
the  goods,  in  which  the  defendants  agreed,  for  a  reward  paid  to 
them  by  the  plaintiffs,  to  forward  the  same  according  to  their 
said  mark,  but  not  to  be  responsible  after  said  goods  should  be 
delivered  at  Rome  as  aforesaid.  It  was  also  admitted  that  this 
action  was  commenced  on  the  20th  day  of  December,  1858. 
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It  was  then  proved  on  the  part  of  the  plaintiffs,  that  on 
the  4th  day  of  December,  1853,  and  from  that  time  until  the 
20th  of  the  eaine  month,  Samuel  Phillips,  who  was  their 
agent,  engaged  in  the  sale  and  distribution  of  garden  seeds, 
was  at  Backet's  Harbor,  waiting  the  arrival  there  of  the  72 
boxes  of  seeds  above  mentioned,  for  the  purpose  of  distribut- 
ing them  about  the  country.  That  said  seeds  not  having 
arrived  on  the  15th  of  December,  he  communicated  with  the 
plaintiffs  at  Rochester,  by  telegraph,  on  the  subject,  who,  in 
consequence  of  the  non-arrival  of  the  first  lot  of  seeds  as 
directed,  on  the  16th  of  December  delivered  to  the  defendants 
at  Rochester  aforesaid  a  second  lot  of  71  boxes,  similar  to  and 
directed  as  the  first  lot,  and  which  reached  Sacket's  Harbor  on 
the  19tb  of  December,  and  were  taken  the  next  morning  (20th 
December)  by  Phillips,  who  left  Sacket's  Harbor  with  them 
on  that  day,  prior  to  the  arrival  there  of  the  first  lot.  It  was 
also  proved  that  said  Phillips,  during  all  the  time  of  his  stay 
at  Sacket's  Harbor  as  aforesaid,  had  with  him  a  span  of 
horses  and  wagon  belonging  to  the  plaintiffs,  used  in  the  dis- 
tribution of  seeds,  and  that  his  wages  and  board,  together 
with  the  cost  of  keeping  the  team  and  the  value  of  itsuse, 
amounted  in  all  to  five  dollars  a  day. 

The  evidence  with  regard  to  the  value  of  the  time  of  said 
Phillips  and  the  team,  and  their  expenses  while  at  Sacket's 
Harbor,  was  objected  to  by  the  defendants'  counsel  before  it 
was  given,  on  the  ground  that  those  were  not  proper  items  of 
damage  in  this  case,  unless  it  were  shown  that  the  defendants 
were  informed,  when  they  received  the  goods,  that  there  was, 
or  was  to  be  a  person  in  waiting  at  Sacket's  Harbor  to  receive 
them.  The  court  overruled  the  objection,  and  the  defendants' 
counsel  excepted  to  such  ruling.  The  72  boxes  of  seeds  were 
proved  to  be  worth  not  less  than  $300. 

It  was  also  proved  that  the  seeds  were  in  the  warehouse  of 
the  defendants  at  Rochester  at  the  time  of  the  trial. 

It  was  proved  on  the  part  of  the  defendants,  that  the  72 
boxes  of  seeds  reached  Rome  in  a  freight  train  goiiig  east  from 
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Rochester  to  Albany,  in  the  night  of  the  6th  day  of  Decem- 
ber, 1853.  That  on  their  arrival  at  Rome  it  was  raining  very 
hard,  and  there  being  another  freight  train  standing  on  the 
track  between  the  running  train  and  the  freight  warehouse, 
tne  boxes  in  question  were  transferred  to  such  standing  train, 
for  the  purpose  of  having  them  removed  in  the  morning  to  the 
freight  warehouse.  In  the  morning  their  removal  was  neg- 
lectedj  and  they  were  taken  to  Albany,  from  which  placeihey 
were  returned  to  Rome  and  arrived  there  on  the  19th  of  De- 
cember, 1853,  and  were  on  the  same  day  shipped  on  board  the 
freight  train  of  the  Rome  and  Watertown  rail  road,  which 
train  started  for  Watertown  with  said  goods  bn  the  morning 
of  the  20th  December,  and  on  the  same  day  they  were  deliv- 
ered at  the  rail  road  freight  house  in  Sacket's  Harbor.  That 
the  Rome  and  Watertown  rail  road  connected  at  Watertown 
with  another  rail  road  extending  from  that  place  to  Backet's 
Harbor.  It  was  also  proved  that  the  freight  agent  of  the  de- 
fendants at  Rome  received  the  freight  bill  sent  from  Rochester 
by  the  train  which  carried  the  seeds,  on  the  morning  of  the 
6th  of  December.  That  not  finding  the  seeds  in  the  ware* 
house,  he  laid  the  bill  aside,  and  neglected  to  make  any  further 
inquiries  for  the  seeds ;  that  on  the  10th  or  12th  of  December, 
he  sent  an  agent  to  Albany  to  look  after  lost  freight ;  and  that 
the  agent  found  the  seeds  in  question  in  the  defendants'  ware- 
house at  Albany.  The  seeds  were  afterwards  ordered  back  to 
Rome,  where  they  arrived  as  before  stated.  It  was  also  proved 
that  the  defendants'  freight  trains  are  usually  about  ten  hours 
in  going  from  Albany  to  Rome,  and  about  eight  hours  in  go- 
ing from  Rochester  to  Rome.  Before  the  arrival  of  the  goods 
at  Sacket's  Harbor,  the  said  Phillips  had  left  that  place  and 
did  not  return  there. 

On  these  facts  the  plaintiffs  claimed  to  recover  the  value  of 
the  goods,  the  damages  which  they  had  sustained  by  the  low 
of  time  and  expenses  of  Phillips  and  the  team,  and  interest  on 
the  value  of  the  goods  during  the  delay. 

The  plaintifls'  counsel  requested  the  court  to  charge  the 
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!  jury,  that  if  they  should  find  that  the  seeds  in  question  were, 

i  by  the  gross  negligence  and  carelessness  of  the  defendants' 

agents,  carried  past  Borne  to  Albany,  and  were  detained  as 
\  above  mentioned,  it  was  such  a  breach  of  duty  on  the  part  of 

i  the  defendants  as  common  carriers,  as  to  render  them  liable 

for  the  whole  value  of  the  seeds,    The  court  refused  so  to 
i  charge  the  jury,  and  the  plaintiffs'  counsel  excepted. 

The  defendants'  counsel  requested  the  court  to  charge  the 
jury,  that  the  plaintiffs  were  not  entitled  to  recover  the  value 
of  the  goods.  The  court  did  so  instruct  them,  and  the  plain- 
tiffs' counsel  excepted.  The  defendants'  counsel  also  requested 
the  court  to  charge  the  jury,  that  the  plaintiffs  could  not  re- 
cover damages  (if  they  had  sustained  any)  by  the  unnecessary 
delay  which  had  occurred  in  delivering  the  goods  at  Borne  by 
the  defendants,  because  such  delay  was  not  made  a  ground  of 
action  in  the  complaint,  and  the  goods  were  delivered  to  the 
Borne  and  Watertown  rail  road  before  the  commencement  of 
this  action.  The  court  refused  so  to  charge  the  jury,  and  the 
defendants'  counsel  excepted.  The  defendants'  counsel  also 
requested  the  coiirt  to  charge  the  jury,  that  the  plaintiffs  could 
not  recover  for  the  loss  of  time  and  expenses  of  Phillips  and 
the  hones,  as  it  did  not  appear  that  the  defendants  were  noti- 
fied of  those  special  circumstances  when  they  received  the 
goods.  The  court  refused  so  to  instruct  the  jury,  and  on  the 
contrary  instructed  them  that  the  plaintiffs  were  entitled  to 
recover  for  such  loss  of  time  and  expenses ;  to  which  refusal 
and  instructions  the  defendants'  counsel  excepted.  The  plain- 
tiffs' counsel  further  requested  the  judge  to  charge  the  jury, 
that  the  conduct  of  the  defendants'  agents,  as  shown  by  the 
evidence,  and  the  unreasonable  delay  in  the  delivery  of  the 
seeds  at  Borne,  entitled  the  plaintiffs  to  refuse  to  receive  the 
seeds,  and  that  the  defendants  were  liable  to  the  plaintiffs  for 
the  value  thereof.  The  court  refused  so  to  charge,  and  the 
plaintiffs'  counsel  excepted.-  The  defendants'  counsel  requested 
the  court  to  order  a  nonsuit,  fof  the  reasons  above  suggested; 
which  the  court  refused  to  do,  and  the  defendants'  counsel 
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accepted  The  cause  was  then  submitted  to  the  jury,  who 
found  a  verdict  for  the  plaintiffs  for  #65.  Judgment  was  en- 
tered for  that  sum,  with  costs;  from  which  both  parties 
appealed. 

S.  Mathews,  for  the  plaintiffs. 

H.  jR.  Selden.  for  the  defendants. 

Johnson,  J.  It  appears  from  the  case  that  the  goods  were 
delivered  by  the  defendants  to  the  Borne  and  Watertown  Bail 
Boad  Company  on  the  19th  of  December,  and  this  action  was 
commenced  on  the  following  day.  The  rights  of  the  parties 
must,  of  course,  be  determined  by  the  state  of  things  existing 
at  the  time  the  action  was  commenced.  The  plaintiffs  then 
had  a  cause  of  action,  but  it  was  not  for  a  destruction,  or  a 
conversion  of  the  goods.  It  was  for  negligence  in  not  deliver- 
ing, in  a  reasonable  time,  to  the  Borne  and  Watertown  Bail 
Boad  Company.  The  goods  had  then  been  delivered  to  that 
company  by  the  defendants,  and  were  on  their  way  to  the 
place  of  destination.  The  goods  were  not  lost  or  destroyed ; 
they  were  merely  delayed,  negligently.  What  then  should  be 
the  measure  of  the  recovery  ?  Clearly  the  loss  or  damage  the 
plaintiffs  have  sustained,  by  reason  of  the  delay,  and  nothing 
more.  This  is  not  the  value  of  the  goods.  They  were  still  in 
existence,  and  were  the  goods  of  the  plaintiffs.  It  is  not  shown 
that  the  goods  had  lost  their  value,  or  any  value,  by  reason  of 
the  delay  in  transportation  and  delivery.  The  plaintiffs  had 
been  put  to  trouble  and  expense,  in  furnishing  other  similar 
goods,  in  order  to  prosecute  their  business ;  and  for  such  trouble 
and  expense  as  resulted  directly  and  necessarily  from  the  neg- 
ligence and  delay  of  the  defendants  in  performing  their  under- 
taking, they  are  responsible  in  damages.  Whether  that  shall 
be  more  or  less  thaft  the  value  of  the  goods,  depends  upon  the 
evidence.  But  the  valile  of  the  goods  is  not  the  measure  of 
damages,  because  the  plainti&>  for  aught  we  know,  and  as 
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we  are  bound  to  presume,  until  the  contrary  is  shown,  are  still 
the  owners  of  the  goods.  If  the  defendants  have  refused  to 
deliver  the  goods  since  this  action  was  commenced,  and  then 
been  guilty  of  a  conversion,  that  is  a  new  and  distinct  cause 
of  action,  and  has  nothing  to  do  with  the  measure  of  damages, 
here. 

It  seems  to  be  settled  law  in  this  state,  that  a  mere  delay 
in  delivery,  by  a  carrier,  is  not  a  conversion  of  the  property. 
80  that  the  only  claim  for  damages  grows  out  of  the  delay. 

A  new  trial  should  be  granted,  with  costs  to  abide  the  event 

E.  Darwin  Smith,  J.  I  concur  in  granting  a  new  trial,  on 
the  question  of  damages,  on  the  ground  that  the  defendants  had 
no  notice,  when  they  received  the  goods,  that  an  agent  would 
be  in  waiting  to  receive  theln  at  Backet's  Harbor ;  or  that 
there  was  any  special  occasion  or  necessity  for  their  prompt  or 
immediate  delivery.  If  any  extra  diligence  was  required  or 
expected,  of  the  defendants,  in  respect  to  the  transmission  or 
delivery  of  the  seeds,  they  were  entitled  to  notice  of  the  special 
circumstances,  before  they  could  be  liable  for  special  damages. 
If  the  special  circumstances  had  been  communicated  to,  or 
been  known  by,  the  defendants,  at  the  time  of  the  receipt  of 
the  goods,  then  the  damages  resulting  from  a  breach  of  the 
defendants'  contract  to  deliver  within  a  reasonable  time  might 
very  properly  be  held  to  have  been  within  the  contemplation 
of  the  parties  when  the  contract  was  made.  (Hawley  v.  Bax- 
endate,  9  Exch.  Rep,  341.)  But  I  cannot  concur  in  the  opinion 
that  the  delay  in  the  delivery  of  these  seeds  amounted  to  a 
conversion  of  them,  or  entitled  the  plaintiffs  to  recover  the  value 
thereof. 

The  seeds  were  received  the  5th  aad  arrived  at  Borne  in  the 
night  of  the  6th  of  December,  and  if  they  had  been  delivered 
the  next  day,  December  7,  to  the  Rome  and  Watertown  Bail 
Road  Company,  there  could  be  no  pretense  of  negligence  in 
respect  to  their  delivery.  They  were  actually  delivered  to  the 
Borne  and  Watertown  Bail  Boad  Company  on  the  19th  of  the 
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same  month.  This  delay  of  twelve  days  was  negligent,  and 
entitled  the  plaintiffs  to  recover  all  the  damages  sustained 
thereby  or  by  reason  thereof,  which  were  within  the  scope  of 
damages  naturally  or  reasonably  consequent  upon  such  delay— 
such  as  may  reasonably  be  supposed  within  the  contemplation 
of  the  parties — such  as  would  ordinarily  be  incident  to,  or  re- 
sult from,  such  neglect,  in  the  delivery  of  the  property.  Bat 
it  did  not  amount  to  a  conversion  of  the  property ;  and,  in  my 
opinion>  did  not  entitle  the  plaintiffs  to  recover  the  value  of  the 
goods.  Mere  delay  in  the  delivery  of  property,  by  a  carrier, 
is  not  a  conversion,  nor  equivalent  to  a  conversion.  (6  2KB, 
688.  AngeU  on  Carriers,  §  431.  Scovitt  v.  Griffith,  2  Ker- 
nan,  518.)  The  defendants  are  common  carriers,  on  the  line 
of  their  road,  but  no  further.  When  they  had  delivered  these 
boxes,  at  Borne,  to  the  Backet's  Harbor  and  Watertown  Rail 
Boad  Company,  their  duty  as  common  carriers  was  fulfilled. 
Such  delivery  was,  in  my  opinion,  equivalent  to  a  delivery  to 
the  plaintiffs,  who  were  bound  to  receive  their  property. 
(2Kernan,  511.    22  Barb.  292.) 

The  delivery  was  made  at  Borne  on  the  19th  of  December, 
and  this  suit  was  commenced  on  the  20th  of  the  same  month, 
and  when  the  property  was  on  the  way  from  Borne  to  Sackef  8 
Harbor,  in  the  possession  of  the  Borne  and  Watertown  Bail 
Boad  Company.  No  right  of  action,  in  my  opinion,  then  ex- 
isted, in  behalf  of  the  plaintiffs,  in  respect  to  such  goods,  except 
for  the  unreasonable  and  negligent  delay  of  the  defendants  in 
their  transportation  and  delivery  The  defendants'  duty  had 
been  fully  discharged,  except  in  respect  to  this  simple  question 
of  negligence.  For  that,  and  that  only,  could  the  plaintiffs, 
at  that  time,  maintain  any  action.  The  fact  that,  at  the 
trial,  these  goods  were  ifcjthe  possession  of  the  defendants,  I 
think,  entirely  immaterial*  How  such  a  fact  came  to  be  in- 
serted in  the  case  I  cannot  conceive.  No  such  question  was 
presented  in  the  pleadings,  or  was  at  issue  on  thp  trial  or 
proper  to  be  presented  there,  in  any  way,  except  to  contradict 
the  defendants'  evidence  in  respect  to  the  delivery  at  Borne,  or 
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to  satisfy  the  jury  that  the  goods  had  never  been  sent  forward 
from  Rochester.  This  was  not  really  pretended,  and  is  in 
conflict  with  the  conceded  facts  of  the  case. 

Welles,  J.  The  property  in  question,  consisting  of  72 
boxes  of  garden  and  field  seeds,  marked  "  Samuel  Phillips, 
Sacket's  Harbor,  N.  Y  "  was  delivered  by  the  plaintiffs  to  the 
defendants  on  the  5th  day  of  December,  1353,  at  the  freight 
warehouse  of  the  latter  in  Rochester,  and  the  defendants  at 
the  same  time  gave  a  receipt  for  it,  in  which  they  agreed  to 
forward  the  same  according  to  such  mark,  but  not  to  be  re- 
sponsible after  the  goods  should  be  delivered  at  Borne.  The 
case  shows  that  the  defendants  were  common  carriers  from 
Rochester  to  Borne,  and  that  there  were  rail  road  communica- 
tions between  Borne  and  Sacket's  Harbor.  By  this  agreement 
the  defendants  undertook,  within  a  reasonable  time,  to  carry 
the  goods  from  Rochester  to  Borne,  and  there  to  ship  them  on 
board  of  a  conveyance  by  which  freight  was  usually  conveyed 
from  Borne  to  Sacket's  Harbor.  When  they  should  do  that, 
their  obligation  would  be  discharged. 

The  case  further  shows  that  on  the  evening  of  the  6th  of 
December,  the  next  day  after  the  goods  were  received  by  the 
defendants,  they  reached  Borne  in  a  freight  train  going  east 
from  Rochester  to  Albany.  At  Borne  the  goods  were  trans- 
ferred to  another  freight  train  of  the  defendants,  standing  on 
the  track  between  the  running  train  and  the  defendants'  freight 
warehouse,  for  the  purpose  of  having  them  removed  in  the 
morning  to  the  warehouse.  In  the  morning  their  removal  was 
neglected,  and  they  were  taken  to  Albany,  from  which  place 
they  were  returned  to  Borne  on  the  19th  December,  1853,  and 
were  on  the  same  day,  at  Borne,  shipped  on  board  the  trains 
to  Watertown.  It  also  appears  that  on  the  4th  of  December, 
1853,  and  from  that  time  to  the  20th  of  the  same  month, 
Samuel  Phillips,  the  plaintiffs'  agent  engaged  in  the  sale  and 
distribution  of  garden  seeds,  was  at  Sacket's  Harbor,  waiting 
the  arrival  there  of  the  72  boxes  of  seeds  in  question,  for  the 


524        OASES  IN  THE  SUPREME  COURT. 

Briggs  v.  New  York  Central  Rail  Road  Company. 

purpose  of  distributing  them  about  the  country.  That  the 
said  seeds  not  having  arrived  at  Sacketf s  Harbor  on  the  15th 
December,  Phillips  communicated  with  the  plaintiffs  at  Roch- 
ester, by  telegraph,  on  the  subject,  and  that  the  plaintiffs,  in 
consequence  of  the  non-arrival  of  the  first  lot  of  seeds  as  di- 
rected, on  the  16th  December,  delivered  to  the  defendants,  at 
Rochester,  71  boxes  similar  to  and  directed  as  the  first  lot, 
which  reached  Sacket's  Harbor  on  the  19th  December,  and 
were  taken  by  Phillips,  the  next  morning,  (20th  December,) 
who  departed  from  Sacket's  Harbor  with  them  on  that  day, 
prior  to  the  arrival  there  of  the  first  lot 

These  facts  show  gross  negligence  on  the  part  of  the  defend- 
ants. The  plaintiffs  Were  bound  to  have  an  agent  at  Sackefa 
Harbor  to  receive  the  goods,  a  reasonable  time  after  they  were 
shipped  at  Rochester.  This,  the  case  shows,  was  done.  Phil- 
lips was  there  for  that  purpose,  waiting  their  arrival,  from 
the  4th  to  the  20th  of  December,  and  when  the  goods 
arrived,  he  had  left  with  other  similar  goods  which  the  plain- 
tiffs had  shipped  to  him  in  consequence  of  the  non-arrival  of 
the  goods  in  question.  It  does  not  appear  that  the  goods 
were  ever  delivered,  or  offered  to  be  delivered,  by  the  defend- 
ants, to  the  plaintiffs  or  any  agent  of  theirs,  at  any  place,  after 
the  defendants  received  them,  on  the  5th  of  December;  but 
on  the  contrary,  that  at  the  time  of  the  trial  they  were  in  the 
defendants'  warehouse  at  Rochester.  When  they  arrived  at 
Sacket's  Harbor,  if  they  ever  were  sent  there,  the  plaintifis 
had  no  agent  there  to  receive  them,  nor  were  they  bound  to 
have  one.  They  had  kept  one  there  a  reasonable  time,  treated 
the  goods  as  lost,  and  withdrawn  him :  all  this  in  consequence 
of  the  inexcusable  delay  of  the  defendants  in  the  delivery  of 
the  property  at  Rome.  As  the  facts  stand  proved,  as  shown 
by  the  case,  the  plaintiffs  clearly  had  the  right  to  abandon  the 
property  in  question  atld  look  to  the  defendants  for  its  value. 
If  they  had  returned  the  property  to  the  plaintifis,  or  offered 
to  return  it  before  the  action  was  commenced,  in  as  good 
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condition  as  when  received,  they  would  not  have  been  liable 
for  its  value.  Their  liability  in  that  case  would  have  been 
limited  to  the  actual  damages  sustained  by  the  plaintiffs  by 
the  negligence  complained  of.  Probably  the  depreciation  in 
their  market  value,  together  with  such  other  actual  damages 
as  the  plaintiffs  may  have  sustained  as  the  legal  and  direct 
consequences  of  the  delay  in  the  delivery,  might  have  been 
recovered. 

It  is  not  necessary,  in  order  to  recover  of  a  common  carrier 
the  value  of  goods  delivered  to  him  to  be  carried,  that  the 
facts  should  warrant  an  action  such  as  would  have  been  de- 
nominated an  action  of  trover,  before  the  names  of  actions 
were  abolished ;  nor  that  the  evidence  should  establish  a  con- 
version of  the  property  by  the  carrier,  to  his  own  use.  Sup- 
pose in  this  case  the  property  had  never  been  heard  of  at  all 
after  it  was  delivered  to  the  defendants  to  be  carried,  &c.  what, 
short  of  the  value  of  the  property,  can  be  suggested  as  the 
measure  of  damages?  The  case  as  actually  proved,  is  no 
better  for  the  defendants  than  that  supposed.  The  plaintiffs 
rightfully  treated  the  property  as  lost,  aud  brought  their  action. 
That  it  had  all  the  time  remained  in  the  defendants'  pos- 
session, not  delivered  or  offered  to  be  delivered,  should  not,  in 
my  opinion,  go  to  diminish  the  plaintiffs'  right  of  action,  or 
their  measure  of  damages.  I  desire  to  put  this  decision  upon 
the  particular  circumstances  of  the  case*  and  not  upon  the  idea 
of  a  conversion  by  the  defendants  of  the  goods,  which  I  do  not 
think  the  evidence  will  warrant.  The  only  question  is  the 
measure  of  the  plaintiffs'  damages ;  which,  under  the  facts 
proved  and  admitted  on  the  trial,  can  be  nothing  short,  in  my 
opinion,  of  the  value  of  the  goods.  Under  the  proof  in  the 
case,  I  think  the  plaintiffs  were  not  entitled  to  recover  for  the 
time  and  expenses  of  Phillips  and  the  team,  while  waiting  for 
the  goods  at  Backet's  Harbor.  To  prepare  the  way  for  such 
an  item  of  damages,  the  defendants  should  have  notice,  at  the 
time  of  the  contract  to  carry  and  forward  the  goods,  that  an 
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agent  would  be  placed  there  with  a  team  and  wagon  to  receive 
the  seeds. 

The  judgment  should  be  reversed  and  a  new  trial  ordered, 
with  costs  to  abide  the  event. 

New  trial  granted. 

[Movroi  Gbviral  Tkrh,  September  6, 1868.     Welles,  Smith  and  Joktucm, 
Justices.] 


Whitaker  &  Moore  vs.  Merrill  and  others. 

A  legal  proceeding,  regular  on  its  face,  instituted  by  one  party  against  another 
in  violation  of  good  faith,  or  contrary  to  his  express  agreement,  and  with  a 
fraudulent  'ntent,  cannot  be  treated  as  a  nullity,  where  the  question  arises 
collaterally.  On  the  contrary,  the  courts  are  bound  to  treat  it  as  a  legal 
and  valid  proceeding,  until  it  is  set  aside*  on  a  direct  application  lor  that 
purpose. 

A  debtor,  for  the  purpose  of  effecting  a  compromise  with  his  creditors,  dis- 
patched an  agent  to  negotiate  with  them,  entrusting  him,  for  that  purpose, 
with  certain  promissory  notes  made  by  a  third  person  and  then  held  by  the 
debtor.  The  agent  thereupon  called  upon  the  defendants,  who  were  among 
the  largest  creditors,  and  they  agreed  to  compromise  (heir  claim  at  twenty- 
five  cents  on  the  dollar,  and  signed  a  paper  to  that  effect.  They  then  pro- 
posed to  have  W.,  a  person  in  their  employ,  take  the  notes  and  go  to  the 
other  creditors,  and  get  them,  also,  to  sign  the  compromise.  Having  got 
possession  of  the  notes  in  this  manner,  they  refused  to  restore  them ;  com- 
menced a  suit  against  their  debtor,  and  obtained  an  attachment  therein,  by 
virtue  of  which  the  notes  were  seized  by  the  sheriff,  in  the  hands  of  W.  The 
plaintiffs  in  that  suit  subsequently  recovered  a  judgment,  and  by  virtue  of 
the  attachment  and  judgment  they  claimed  the  right  to  retain  the  notes. 

MM,  in  an  action  by  the  assignees  of  the  debtor,  to  recover  of  the  defendants 
for  the  conversion  of  the  notes,  that  the  attachment,  and  the  seizure  of  the 
notes  thereon,  constituted  a  full  and  complete  defense ;  and  that  the  only 
remedy  of  the  plaintiffs  was  by  an  action  for  the  alleged  fraud  and  breach 
of  faith. 

A  verdict  subject  to  the  opinion  of  the  court  can  be  ordered  only  where  the 
trial  presents  question*  of  law,  alone. 

In  order  to  justify  such  a  disposition  of  the  case,  at  the  circuit,  the  facts  must 
all  be  ageeed  upon,  or  found  by  the  jury,  or  established  by  condusw* 
evidence. 

If  there  is  no  question  of  met,  in  the  case,  such  a  verdict  may  be  ordered; 
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but  if  there  be  one,  however  strong  the  evidence  may  be,  upon  it,  provided, 
from  the  nature  of  the  case  evidence  would  be  admissible  to  rebut  or  over- 
come it,  the  question  should  be  sumbitted  to  the  jury  to  pass  upon,  with 
proper  instructions  from  the  court. 

MOTION  by  the  plaintiffs  for  judgment  on  a  verdict  taken, 
subject  to  the  opinion  of  the  supreme  court.  Also,  mo- 
tion by  the  defendants  for  judgment  in  their  favor,  on  the  case. 
The  action  was  brought  for  the  conversion  by  the  defend- 
ants of  three  negotiable  promissory  notes,  amounting  in  the 
aggregate  to  $2101.42  of  principal,  made  by  Daniel  Tomp- 
kins, and  payable  to  Clinton  Evans  or  bearer,  the  assignor 
of  the  plaintiffs.  The  notes  bore  date  July  17th,  1854; 
one  being  for  $81463  and  interest,  payable  nine  months 
from  date;  one  for  $814.63  and  interest,  payable  twelve 
months  from  date ;  and  the  other  for  $472.16  and  interest, 
payable  in  eighteen. months.  The  evidence  on  the  trial,  which 
took  place  at  the  Steuben  circuit  in  May,  1857,  tended  to 
show  that  Evans,  the  payee  of  the  notes,  in  July,  1854,  was  a 
resident  of  the  village  of  Savona  in  the  county  of  Steuben,  and 
was  the  owner  and  holder  of  the  three  notes  mentioned,  made 
by  said  Daniel  Tompkins.  That  Evans  was  indebted  to  one 
Franklin  Converse  of  Troy,  and  to  the  plaintiffs  and  divers 
other  persons  of  the  city  of  New  York.  That  in  the  latter 
part  of  said  month  of  July,  Converse  called  on  Evans,  at  Sa- 
vona, who  placed  the  notes  against  Tompkins  in  his  hands  to 
go  to  New  York  and  call  on  Evans'  creditors  there  with  a  view 
of  effecting  a  compromise  with  them  of  their  demands  against 
Evans.  Converse  was  a  witness  on  the  trial,  and  testified 
among  other  things  as  follows :  "  I  went  to  New  York  from 
Savona ;  called  on  Evans'  creditors  in  New  York.  The  first 
creditors  I  called  on  were  the  defendants  Merrill,  Townsend 
&  Boynton ;  as  they  were  one  of  the  largest  creditors,  I  called 
on  them  first,  showed  them  the  notes  of  Tompkins  as  the 
available  means  of  Evans,  andJ stated  my  object  to  be  to  get  a 
compromise  of  his  debts.  I  saw  there  Townsend  and  Boynton. 
They  expressed  themselves  gratified,  and  said  they  were  very 
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glad  of  it ;  said  they  were  ready  to  sign  a  compromise  at 
twenty-five  cents  on  a  dollar.    They  proposed  to  draw  up  the 
paper  of  compromise  and  sign  it.     They  drew  up  such  a  paper 
and  signed  it.     I  took  the  paper  and  went  to  other  creditors; 
took  with  me  the  notes.    After  seeing  some  of  the  other  cred- 
itors I  came  back  to  Merrill,  Townsend  &  Boynton.    They 
proposed  to  have  Mr.  Wright,  a  man  in  their  employ,  take 
the  notes  and  go  to  the  creditors  and  get  them  to  sign.    I 
agreed  to  it,  and  handed  over  the  notes  to  Wright  for  that 
purpose  in  their  store,  in  their  presence  and  at  their  request 
I  went  out,  went  to  dinner,  and  after  dinner  returned  to  their 
store  and  inquired  of  them  if  Mr.  Wright  had  returned  from 
seeing  the  creditors.     They  said  he  had  not    I  called  once  or 
twice  afterwards,  and  received  the  same  answer,  and  began  to 
suspect  that  things  were  not  all  right.     I  should  say  I  went 
there  half  a  dozen  times  to  inquire  after  Wright.     I  asked 
each  time  I  called,  if  the  gentleman  with  the  paper  and  the 
notes  had  returned  yet,  and  each  time  they  replied  be  had  not 
Finally  they  told  me  frankly  that  they  had  not  intended  he 
should  see  the  creditors  when  the  papers  were  placed  in  his 
hands,  and  that  he  had  not  been  to  see  them.     I  then  de- 
manded the  notes.     They  said  they  should  hold  them,  and  try 
and  get  their  pay  of  Evans.     I  saw  there  was  no  use  of  stay- 
ing any  longer,  and  I  left     They  did  not  give  up  the  notes.1' 
There  was  nothing  in  the  case  to  vary  this  evidence  of  Con- 
verse, but  on  the  contrary  it  was  fully  corroborated  by  other 
evidence.    On  the  8th  day  of  August,  1854,  and  after  the 
transaction  respecting  the  notes  between  the  witness  Convene 
and  the  defendants  in  the  city  of  New  York,  as  detailed  by 
the  witness,  Evans  made  a  general  assignment  of  his  property, 
including  the  notes  in  question,  to  the  plaintiffs,  in  trust,  for 
the  payment  of  his  debts.     The  plaintiffs  further  proved  that 
after  the  assignment  by  Evans  to  them,  they  caused  a  demand 
to  be  made  in  their  name,  of  the  defendants,  of  the  notes  in 
question,  and  that  the  defendants  refused  to  deliver  them  up. 
It  appeared  in  evidence  that  on  the  3d  day  of  August,  1854, 
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the  defendants  commenced  an  action  by  summons,  against  the 
said  Clinton  Evans  and  one  W.  W.  Smith,  which  summons 
was  personally  served  on  Evans  on  the  said  3d  of  August 
That  judgment  was  obtained  in  that  action  in  favor  of  the 
said  Merrill,  Townsend  &  Boynton,  against  said  Evans  and 
Smith,  on  the  29th  day  of  August,  1854,  for  $832.96  dam- 
ages, and  $16.25  costs.  That  on  the  same  3d  day  of  August, 
Townsend,  one  of  these  defendants,  made  an  affidavit  in  the 
action  against  Evans  and  Smith,  and  obtained  an  attachment 
from  a  justice  of  this  court,  against  the  property  of  Evans, 
dated  the  same  day,  directed  to  the  sheriff  of  the  city  and 
county  of  New  York,  which  was  delivered  to  said  sheriff,  and 
by  virtue  of  which  the  sheriff  levied  upon  and  seized  the  notes 
in  question,  in  the  hands  of  the  said  Wright,  on  the  same  day. 

The  justice,  before  whom  this  action  was  tried,  directed  a 
verdict  in  favor  of  the  plaintiffs  therein,  against  the  defendants, 
for  $2520.66,  subject  to  the  opinion  of  the  supreme  court  at 
general  term. 

There  was  other  evidence  given  at  the  trial  upon  questions 
not  now  considered  or  decided. 

William  Irvine,  for  the  plaintiffs. 

Qeortfe  T.  Spencer,  for  the  defendants. 

By  the  Court,  Welles,  J.  The  view  I  take  of  this  case 
renders  it  unnecessary  to  consider  any  of  the  questions  pre- 
sented and  discussed  upon  the  argument,  excepting  the  effect 
of  the  attachment  issued  against  the  property  of  Clinton 
Evans,  in  the  action  commenced  by  the  defendants  ag&inst 
Evans  and  Smith,  and  the  seizure-  of  the  notes  thereon.  The 
attachment  was  issued  on  the  3d  day  of  August,  1854,  and, 
as  appears  by  the  sheriff's  return,  the  notes  in  question  were 
levied  upon  by  virtue  of  it  the  same  day.  The  case  does  not 
show  at  what  time  the  witness  Converse  demanded  the  notes 
of  the  defendants,  whether  before  or  after  they  were  levied 
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upon  by  the  sheriff ;  nor  is  it  very  important,  in  this  case, 
whether  it  was  before  or  after,  as  it  is  not  denied  that  at  the 
time  of  the  levy  they  were  the  property  of  EvanB. 

They  were  subject  to  be  attached  by  his  creditors,  as  his 
property,  notwithstanding  the  demand  had  been  previously 
made.  Assuming  that  there  had  been  a  conversion  of  the 
notes  by  the  defendants,  so  as  to  render  them  prima  facie 
liable  to  Evans,  it  did  not  transfer  the  title  to  them  from 
Evans  to  the  defendants.  They  still  belonged  to  Evans,  and 
could  have  been  replevied  by  him  from  a  person  who  had  un- 
lawfully taken  or  detained  them.  If  the  defendants  had  re- 
turned the  notes  to  Evans  or  his  assignees,  or  offered  to  return 
them  to  the  person  or  persons  entitled  to  them,  no  action 
could  be  sustained  which  .should  have  been  afterwards  com- 
menced, for  a  previous  refusal  to  deliver  them.  In  such 
action  the  plaintiff  would  not  be  entitled  to  recover  even  nom- 
inal damages,  for  the  reason  that  the  notes  were  not  due,  and 
consequently  no  legal  damages  would  have  been  sustained. 

The  levy  by  the  sheriff,  by  virtue  of  the  attachment,  was, 
in  my  opinion,  equivalent,  so  far  as  the  liability  of  the  defend- 
ants in  this  action  is  concerned,  to  a  return  of  the  notes  to 
Evans.  Such  would  clearly  be  the  effect,  if  the  attaching 
.  creditors  had  not  been  these  defendants,  and  they  had  not 
been  guilty  of  fraudulently  acquiring  the  possession  of  the 
notes,  so  as  to  enable  the  sheriff  to  take  them  by  virtue  of  the 
attachment 

The  question  then  is,  are  the  defendants  estopped  from 
setting  up  the  attachment  and  levy  as  a  defense,  by  the  de- 
ception practiced  by  them  upon  Converse,  the  agent  of  Evans, 
by  which  Converse  was  induced  to  deliver  the  notes  to  Wright, 
the  clerk  and  agent  of  the  defendants.  There  is  nothing  in 
the  case  impairing  the  legal  validity  of  the  attachment  If 
the  notes  had  remained  in  the  hands  of  Converse,  they  would 
have  been  liable  to  be  taken  by  virtue  of  the  attachment,  and 
so,  if  they  had  been  returned  to  Evans.  It  was  the  duty  of  the 
sheriff  to  take  them,  in  whose  hands  soever  he  could  find  them. 
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Unless,  therefore,  the  attachment  can  be  in  some  way  effectually 
assailed,  I  am  unable  to  perceive  why  it  was  not  a  full  and 
complete  defense  to  this  action.  Can  it,  in  truth,  be  alleged 
that  after  the  defendants  had  undertaken  to  negotiate  the  com- 
promise with  the  creditors  of  Evans,  they  were  not  at  liberty 
to  commence  their  action,  and  obtain  the  attachment  against 
his  property,  and  that  the  proceedings  were,  in  consequence 
of  the  bad  faith  of  the  defendants,  utterly  null  and  void  ? 
The  question  must  either  be  answered  in  the  affirmative,  or 
the  attachment  and  levy  constitute  a  perfect  defense.  If  the 
attachment  was  void,  on  account  of  the  bad  faith  of  the  de- 
fendants, the  commencement  of  the  action  in  which  it  was 
issued,  and  the  judgment  rendered  therein,  were  also  void,  for, 
the  same  reason.  The  one  was  as  really  a  breach  of  faith  as 
the  other.  But  no-one  will  claim,  I  apprehend,  that  the  judg- 
ment was  void.  We  are  not  considering  whether  the  court, 
on  application  by  Evans,  would  have  set  aside  the  attachment 
The  question  is,  whether  it  can  be  attacked  in  this  collateral 
way,  and  whether  the  court  should  now  regard  it  as  a  nullity. 
In  my  opinion,  we  are  not  at  liberty  so  to  regard  it ;  but,  on 
the  contrary,  we  are  bound  to  treat  it  as  a  legal  and  valid 
proceeding,  until  set  aside  on  a  direct  application  for  that 
purpose. 

We  have  not  been  referred  to  any  adjudged  case,  holding 
that  a  legal  proceeding,  regular  on  its  face,  instituted  by  a 
party  against  another,  in  violation  of  good  faith,  or  contrary 
to  his  express  agreement,  and  with  a  fraudulent  intent,  can  be 
treated  as  a  nullity,  where  the  question  arises  collaterally,  as 
in  the  present  case.  But  there  are  cases  strongly  tending  to 
uphold  the  contrary  view,  and  to  show  that  the  remedy  of  the 
party  aggrieved,  if  he  have  any,  is  by  an  action  for  the  wrong 
complained  of.  Putnam  v.  Man,  (3  Wend.  202,)  was  an 
action  of  trespass  and  false  imprisonment,  in  arresting  the 
plaintiff  on  an  execution  issued  by  a  justice  of  the  peace,  in  a 
suit  in  favor  of  the  defendant  against  the  plaintiff.  In  that 
case,  Mann,  the  plaintiff  before  the  justice,  was  a  constable, 
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and  procured  the  summons  against  Putnam,  and  falsely  and 
fraudulently  returned  it  to  the  justice,  as  having  been  per- 
sonally served  on  Putnam,  when,  in  fact,  it  had  not  been 
served  on  him  in  any  manner,  and  Putnam  had  no  knowledge 
of  its  existence.  On  the  return  of  the  summons,  judgment 
was  rendered  by  the  justice  in  favor  of  Mann  against  Putnam, 
and  in  the  absence  of  the  latter.  Mann  afterwards  procured 
an  execution  on  the  judgment  thus  obtained,  upon  which 
Putnam  was  arrested,  and  detained  in  custody ;  which  wai 
the  imprisonment  complained  of.  The  plaintiff  Putnam 
obtained  a  verdict  at  the  circuit,  subject  to  the  opinion  of  the 
supreme  court.  The  court,  upon  a  case  showing  the  above 
facts,  gave  judgment  for  the  defendant ;  holding  that  the 
judgment  before  the  justice  protected  as  well  the  party  as  the 
justice,  and  the  officer  who  was  instrumental  in  enforcing  it 
That  the  plaintiff  Putnam  could  not  traverse  the  truth  of  the 
return  to  the  summons  by  plea  in  abatement  or  otherwise ; 
but  that,  if  it  was  false,  his  remedy  was  by  an  action  against 
the  constable  for  a  false  return.  That,  as  the  justice  had 
jurisdiction,  and  the  proceedings  were  regular  on  their  face, 
trespass  would  not  lie. 

The  cases  of  Allen  v.  Martin,  (10  Wend.  300,)  and  Beatf 
v.  Perkins,  (6  id.  382,)  are  to  the  same  effect. 

There  should  be  a  new  trial  for  the  error  of  the  judge  in 
directing  a  verdict  for  the  plaintiff,  with  costs  to  abide  the 
event. 

The  verdict,  I  am  aware,  was  directed  to  be  subject  to  the 
opinion  of  the  court.  But  that  could  not  be  done  in  such  a 
case  as  this.  The  only  authority  for  ordering  a  verdict,  sub- 
ject to  the  opinion  of  the  court,  is  section  265  of  the  coda 
By  that  section,  where  the  trial  presents  only  questions  cf 
law,  the  judge  may  direct  a  verdict,  subject  to  the  opinion 
of  the  court    This  case  is  not  one  of  that  description. 

In  order  to  justify  such  a  disposition  of  the  case  at  the  cir- 
cuit, the  facts  should  all  be  agreed  upon,  or  found  by  ft* 
jury,  or  established  by  conclusive  evidence.    If  there  is  *0 
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question  of  feet  in  the  case,  such  a  verdict  may  be  ordered; 

1  bit  if  there  be  one,  however  strong  the  evidence  may  be  upon 

'  it,  provided,  from  the  nature  of  the  case,  evidence  would  be 

9  admissable  to  rebut  or  overcome  it,  the  question  should  be 

1  submitted  to  the  jury  to  pass  upon,  with  proper  instructions 

-  from  the  court    All  we  can  do,  therefore,  in  the  present  case, 

*  is  to  order  a  new  trial. 
i 

l  [Mojtbob  Gxisbal  Tibx,  September  6, 1868.     TFsflsf,  Smith  sad  Joktimm, 

i  Justices.] 


Hopkins  vs.  Gbinnell  and  others.  . 

The  defendants  had  recovered  a  judgment  against  a  manufacturing  corporation 
doing  business  in  the  state  of  New  Jersey,  the  execution  issued  on  which 
had  been  levied  upon  the  personal  property  of  the  company,  at  the  factory, 
and  was  the  oldest  lien  thereon.  The  plaintiff,  who  was  the  managing 
agent  and  secretary  of  the  company,  with  knowledge  of  these  facts,  entered 
into  a  contract  with  H.,  the  president  of  the  company,  for  the  purchase  of  a 
part  of  the  machinery  in  the  factory  for  the  price  of  $1000,  and  gavo  his 
note  for  that  sum,  at  four  months.  The  defendants  thereupon  gave  him  an 
order,  addressed  to  the  sheriff,  who  had  levied  upon  the  property  of  the 
company,  under  their  execution,  as  well  as  under  others  junior  in  date,  di- 
recting him  to  deliver  to  the  plaintiff  the  machinery  which  he  had  purchased ; 
the  plaintiff  saying  that  such  order  was  all  he  required,  and' that  he  could 
get  the  property  upon  it.  The  sheriff  disregarded  the  order,  and  refused  to 
deliver  the  property  upon  it,  because  of  the  lien  of  the  junior  executions. 
HM  that,  under  the  circumstances,  there  was  no  warranty  of  title ;  that  the 
defendants  had  done  all  they  agreed  to  do,  in  respect  to  a  delivery  of  the 
property ;  and  that  no  action  would  lie  against  them,  for  the  non-delivery ; 
the  note  given  for  the  price  not  having  been  paid,  and  being  produced  for 
cancellation,  on  the  trial. 

Where  it  is  apparent,  from  the  whole  case,  that  the  plaintiff  can  in  no  event 
recover  any  thing  but  nominal  damages,  the  court  will  not  grant  a  new  trial, 
although  an  error  has  been  committed  in  the  charge. 

MOTION  by  the  plaintiff  for  a  new  trial    The  action  was 
tried  at  a  circuit  court  held  in  the  county  of  Cayuga,  in 
May,  1856,  when  there  was  a  vet-diet  in  favor  of  the  defend- 
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ants.  At  the  trial  the  following  facts  were  disclosed  :  The 
defendants,  the  firm  of  Grinnell,  Mintnrn  &  Company,  were 
the  selling  and  purchasing  agents  in  the  city  of  New  York  of 
the  Somerville  Rope  and  Bagging  Company,  a  manufacturing 
corporation,  carrying  on  its  business  at  its  works  in  Somerville 
in  the  state  of  New  Jersey.  The  plaintiff  was  the  managing 
agent  of  the  same  company,  at  the  factory,  and  also  the  secre- 
tary of  the  company.  On  and  before  July  5, 1849,  the  affaire 
of  the  company  had  become  embarrassed,  judgments  had  been 
recovered  against  them,  and  their  machinery  and  other  prop- 
erty at  Somerville  were  under  levy  upon  executions.  The 
defendants  were  the  creditors  and  plaintiffs  in  one  of  the  exe- 
cutions which  was  the  oldest  and  had  the  prior  lien  upon  the 
property  of  the  company,  and  was  much  larger  in  amount 
than  the  sum  of  all  the  others,  and  more  than  the  value  of  all 
the  personal  and  other  property  of  the  company.  These  facts 
were,  at  the  time,  known  to  the  plaintiff  On  the  said  5th 
day  of  July  the  plaintiff  concluded  a  contract,  at  the  defend- 
ants' counting  room  in  New  York,  with  John  T.  Hall,  the 
president  of  the  company,  for  the  purchase  of  a  part  of  the 
machinery  in  the  company's  factory,  for  the  price  of  $1000, 
fixed  by  the  plaintiff  (in  his  note  at  four  months)  as  the  true 
value  of  such  machinery ;  his  representations  both  as  to  the 
quantity  and  specific  character  and  condition  of  the  machinery 
bought,  and  its  value,  being  the  only  knowledge  on  the  subject 
Mr.  Hall  had,  and  being  relied  on  by  him.  On  that  day,  (Ju- 
ly 5,)  the  said  Hall  prepared  a  bill  of  sale  of  the  machinery  in 
question,  which  was  subscribed  by  the  defendants,  and  was  in 
the  words  and  figures  following : 

"  New  York,  July  5th,  1849. 
John  R.  Hopkins,  Esq.  bought  of  Grinnell,  Minturn  &  Co., 
agents  R.  &  B.  Co.,  one  carding  machine,  one  set  preparing 
machine  for  flax,  one  spinning  frame  for  thread  with  appur- 
tenance, $1000.  4  mos. 

Rec'd  your  note  at  4  mos. 

(Signed)     Orinnell,  Minturn  &  Co/* 
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i  At  the  same  time  Mr.  Hall  prepared  a  paper  which  was  in 

i-  the  words  and  figures  following : 

i  "  Sheriff  of  the  county  of  Somerset,  N.  J. :  Deliver  to  the 

i  order  pf  John  B.  Hopkins,  from  the  factory  of  the  Hope  and 

i  Bagging  Company  at  Somerville,  N.  J.,  the  following  machine- 

s  ry,  the  property  of  said  company,  and  now  under  levy  upon 

i  an  execution  in  our  favor,  and  we  will  account  to  you  for  the 

I  same.     [Here  follows  a  specification  of  the  machinery,  as  in 

i  the  bill  of  sale.]     Dated  New  York,  July  5th,  1849. 

(Signed)  Gbinnbll,  MiNtuRN  &  Co." 
This  paper  was  signed  by  the  defendants.  At  the  same 
time  the  plaintiff  gave  his  note  to  the  defendants,  payable  to 
them  or  their  order,  for  $1000*,  at  four  months.  Moses  H. 
Grinnell,  one  of  the  defendants,  was  a  director  in  the  said 
rope  and  bagging  company.  At  the  time  of  closing  this 
contract  for  the  sale  of  the  machinery,  it  was  known  by  the 
parties  and  Hall,  that  there  were  executions  levied  upon  all 
the  property  of  the  rope  and  bagging  company,  and  the  fact 
was  spoken  of  at  the  time.  Hopkins  said  all  he  required  was 
an  order  from  the  defendants  on  the  sheriff  of  Somerset  coun- 
ty, who  held  the  executions,  for  the  property,  and  he  could 
get  it.  The  plaintiff  took  the  bill  of  sale  and  order  on  the 
sheriff,  and  having  already  the  manual  possession  of  the  articles 
sold,  as  managing  agent  of  the  rope  and  bagging  company, 
had  them  boxed,  with  his  name  and  address,  for  transportation, 
and  was  about  to  remove  them  from  the  factory,  when  the 
sheriff's  watchman  prevented  him.  The  sheriff  refused  to  re- 
lease the  articles  from  the  liens  under  the  other  executions,  on 
the  ground  that  he  would  become  liable  for  their  value.  They 
remained  under  the  liens,  and  were  finally  sold  with  the  rest 
of  the  property  of  the  company  in  the  year  1851.  The  plain- 
tiff never  paid,  or  offered  or  was  required  to  pay  his  note,  and 
the  same  was  produced  by  the  defendants  at  the  trial  and 
offered  to  be  canceled. 
The  action  was  brought  for  a  failure  to  deliver  the  articles 
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Bold,  and  by  the  direction  of  the  justice  holding  the  circuit, 
the  jury  rendered  a  verdict  for  the  defendants. 

James  B.  Cox,  for  the  plaintiff 

Wm.  M.  Evarto,  for  the  defendants. 

By  the  Court,  Welles,  J.  Assuming  that  in  the  sale  of 
the  machinery  in  question  by  the  defendants  to  the  plaintiff, 
the  former  acted  in  their  own  right  and  not  as  agents  of  the 
rope  and  bagging  company,  and  that  they  made  the  sale  with- 
out title,  it  appeare  abundantly  by  the  evidence  that  the 
plaintiff,  at  the  time  he  made  the  purchase,  knew,  as  well  as 
the  defendants  knew  it,  the  condition  of  the  title  to  the  ma- 
chinery. It  was  perfectly  understood  by  all  the  parties,  that 
the  legal  title  was  in  the  rope  and  bagging  company,  and  that 
the  property  was  largely  encumbered  by  executions  in  the 
hands  of  the  sheriff  of  Somerset  county,  New  Jersey,  by  virtue 
of  which  a  levy  had  been  previously  mada  The  property  was 
not  present  at  the  sale,  being  in  the  factory  at  Somerville,  and 
in  the  legal  custody  of  the  sheriff,  and  there  was  then  no  act- 
ual tangible  delivery  of  the  property  to  the  plaintiff.  One  of 
the  executions  was  in  favor  of  the  defendants,  and  was  for  an 
amount  beyond  the  value  of  all  the  personal  property  levied 
upon.  The  other  executions  were  comparatively  small  in 
amount,  and  were  junior  to  that  of  the  plaintiffs.  Under  these 
circumstances,  all  that  the  defendants  could  do  towards  giving 
possession  was  done,  and  the  plaintiff  met  with  no  obstacles 
from  the  defendants  or  the  company,  in  getting  the  possession, 
nor  from  any  source,  excepting  the  sheriff,  who  prevented,  his 
removing  the  machinery. 

At  the  time  of  the  sale,  a  part  of  the  transaction  agreed 
upon  was,  that  the  defendants  should  give  the  plaintiff  an 
order  on  the  sheriff  for  the  machinery.  This  was  all  the  plain- 
tiff required.  The  order  was  given  accordingly,  but  failed  to 
accomplish  the  expectations  of  the  parties.    The  sheriff  disre- 
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garded  the  order  and  detained  the  property.  The  defendants 
have  done  all  they  agreed  to  do  in  regard  to  giving  possession. 
The  order  was,  quoad  hoc,  a  delivery  of  possession,  so  far  as 
any  delivery  could  then  be  made.  It  would  probably  have 
fulfilled  the  purpose  for  which  it  was  given,  except  for  the 
junior  executions  in  favor  of  other  creditors. 

This  contract  of  sale  was  made  in  the  city  of  New  Tort 
The  property  in  question  was  not  in  the  possession  of  the 
defendants,  at  the  time  of  the  sale,  and  it  does  not  appear 
that  it  ever  had  been  in  their  possession.  Under  such  a  state 
of  facts,  as  to  which  there  is  no  controversy  upon  the  evidence, 
the  law  does  not  imply  a  warranty  of  title. 

There  is  no  doubt  of  the  general  rule  as  held  in  this  and 
other  states,  that  where  the  seller  has  possession  of  the  article 
and  sells  it  as  his  own  and  not  as  agent  for  another,  and  for  a 
fair  price,  he  is  understood  to  warrant  the  title.  (2  Kent's 
Com.  478.  Parsons  on  Cont.  556, 7, 8,  and  note  h.)  But  if 
the  seller  is  out  of  possession,  and  no  affirmation  of  title  is 
made,  the  purchaser  buys  at  his  periL  (Saute  authorities.) 
In  this  case  the  evidence  entirely  repels  any  implication  of 
warranty. 

If  the  jury,  upon  the  evidence  given  at  the  trial,  had  found 
a  verdict  for  the  plaintiff,  the  court  would  have  been  boiind  to 
set  it  aside  as  against  evidence ;  it  was  therefore  proper  for  the 
judge  to  direct  a  verdict  for  the  defendants,  and  a  new  trial 
should  now  be  denied,  for  the  same  reason. 

There  is  another  reason  why  a  new  trial  should  be  refused. 
It  is  apparent  from  the  whole  case,  that  the  plaintiff  can  in 
no  event  recover  any  thing  but  nominal  damages,  and  in  such 
a  case  the  court  will  not  grant  a  new  trial  although  an  error 
has  been  committed  in  the  charge.  If  here  had  been  a  war- 
ranty of  title,  and  a  full  breach  proved,  the  measure  of  dam- 
ages would  be  the  contract  price  paid  for  the  property.  (Arm- 
strong  v.  Percy,  5  Wend.  535.)  But  the  plaintiff  has  paid 
nothing,  and  his  note,  given  for  the  machinery,  was  produced 
for  cancellation  on  the  trial.     Under  the  facts  disclosed  no 
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action  could  have  been  sustained  upon  the  note.  The  entire 
failure  of  consideration  would  be  a  perfect  defense  to  it  No 
error  in  admitting  or  rejecting  evidence  was  committed  on  the 
trial. 

New  trial  denied,  and  judgment  ordered  for  the  defendants, 
on  the  verdict. 

[Mow bob  Gbvbkal  Tbbx,  September  6, 1868.     WeOet,  Smith  and  JoAum* 
Justice*.] 


Tibbles  &  Miller  tte.  O'Connor. 

» 

TIaaA  iduu*       Where,  in  an  action  claiming  the  delivery  of  personal  property,  a  third  person, 
r  on  behalf  of  the  plaintiff,  executes  an  undertaking  pursuant  to,  and  in 

fyXXstr  accordance  with,  section  209  of  the  code,  conditioned  for  the  payment  to  the 

•%  y  U  rfr%  defendants  of  such  sum  as  may  "for  any  emme  "  be  recovered  against  the 
plaintiff;  and  the  defendants  subsequently  obtain  a  judgment  against  the 
plaintiff  for  costs,  and,  upon  appeal  to  the  general  term,  such  judgment  is 
affirmed,  with  costs  of  the  appeal ;  the  two  bills  of  costs  are  within  the  un- 
dertaking, and  the  obligor  1b  liable  therefor. 

APPEAL  from  a  judgment  rendered  at  the  circuit,  upon  a 
trial  by  the  court  without  a.  jury.  Martin  Lynch  sued 
Tibbies  &  Miller,  claiming  the  delivery  to  him  of  a  hone 
which  was  in  their  possession.  To  entitle  Lynch  to  the  imme- 
diate delivery  of  the  property,  the  defendant,  O'Connor,  exe- 
cuted an  undertaking  pursuant  to,  and  in  accordance  with, 
the  provisions  of  section  209  of  the  code.  The  horse  was  then 
taken  by  the  sheriff;  and  thereupon  the  above  plaintiffs, 
Tibbies  &  Miller,  gave  an  undertaking,  under  section  211  of 
the  code,  and  the  sheriff  redelivered  the  horse  to  them.  The 
action  proceeded  to  trial  and  judgment ;  when  the  then  de- 
fendants (the  present  plaintiffs)  had  judgment  against  Lynch, 
and  that  they  recover  of  him  $62.64  costs.  Lynch  appealed 
to  the  general  term  of  the  supreifie  court,  where  the  judgment 
was  affirmed,  with  $72.62  costs  of  the  appeal    This  action 
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was  brought  upon  the  undertaking  of  O'Connor,  given  in  the 
action  brought  by  Lynch,  above  mentioned,  to  recover  the 
two  amounts  of  costs  adjudged  to  them  in  that  action.  The 
plaintiffs  recovered  judgment  at  the  circuit  for  the  amount 
claimed  by  them,  being  the  amounts  of  the  two  bills  and  in- 
terest.   This  was  an  appeal  from  that  judgment 

S.  Giles,  for  the  defendant 

Geo.  0.  Bathbun,  for  the  plaintiffs. 

By  the  Court,  Welles,  J.  This  is  a  clear  case  for  the 
plaintiffs.  The  undertaking  of  the  defendant  provided,  among 
other  things,  for  the  payment  to  the  plaintiffs  in  this  action 
of  such  sura  as  might  for  any  cause  be  recovered  against  the 
plaintiff  in  that  action.  The  209th  section  of  the  code  re- 
quired that  the  undertaking  should  contain  that  provision. 
These  plaintiffs  have  recovered  these  two  sums  in  that  action. 
They  are  clearly  within  the  undertaking  and  the  statute.  It 
seems  to  me  that  there  is  no  ground  for  the  objections  of  the 
defendant. 

The  judgment  must,  therefore,  be  affirmed. 

[Monbob  Obnbbal  Tbbm,  September  6, 1868.  Welles,  Smith  and  Johnson, 
Justice*.] 


Bogebs  vs.   The   Michigan    Southern   and  Northern 
Indiana  Bail  Boad  Company  and  others. 

Before  a  foreign  corporation  can  rightfully  be  restrained  by  the  supreme  court 
of  this  state  from  issuing  bonds,  or  from  executing  and  delivering  a  mort- 
gage upon  its  property,  to  secure  the  payment  of  such  bonds,  it  must  appear 
that  the  execution  of  such  mortgage  would  be  an  injury  or  obstruction  to 
rights  of  the  plaintiff,  which  could  be  enforced  in  that  court 

Where  a  party,  haying  an  attachment,  judgment  and  execution  against  a 
foreign  corporation,  cannot  reach  property  proposed  to  be  mortgaged  by 
such  corporation,  because  it  is  beyond  the  jurisdiction  of  the  court,  as  a 


540  OASES  IN  THE  SUPREME  COURT. 

Bogen  «.  Michigan  8.  tnd  N.  Indiana  Bail  Boad  Co. 

court  of  law,  the  supreme  court  wffl  not  Interfere,  by  injunction,  to  ] 
the  execution  of  the  mortgage ;  inasmuch  as  each  mortgage,  if  executed, 
will  not  obstruct  or  prejudice  the  plaintiff's  rights,  as  an  attaching  or  judg- 
ment creditor,  in  this  state. 

If  the  plaintiff's  judgment,  execution  and  attachment  are  not  Kens  on  the 
property  proposed  to  be  mortgaged,  he  has  no  rights  or  preference,  in  re- 
spect to  such  property,  over  other  creditors  of  the  corporation,  either  as  a 
judgment  or  an  attaching  creditor,  or  upon  the  ground  of  the  alleged  in- 
solvency of  the  corporation. 

And,  even  if  the  court  had  jurisdiction  of  the  property,  without  such  lien,  it 
would  be  authorized  to  interfere,  by  injunction,  only  in  an  action  by  all  the 
creditors,  or  for  the  benefit  of  all  the  creditors. 

An  injunction  will  not  be  granted  to  restrain  a  defendant  from  transferring, 
beyond  the  jurisdiction  of  this  court,  bonds,  stocks,  securities,  and  other 
equitable  assets,  where  the  plaintiff  has  a  foil  and  complete  remedy  at  law, 
under  a  judgment,  execution  and  attachment. 

If  OTION  for  an  injunction. 

John  E.  Burritt,  for  the  plaintiff 
C.  Tracy ,  for  the  defendants. 

Sutherland,  J.  The  motion  for  an  injunction  in  this 
case  is  denied,  upon  the  following  grounds  : 

First.  As  to  the  injunction  specifically  asked  for  in  the 
complaint,  restraining  the  company  from  issuing  their  second 
general  mortgage  bonds,  and  from  executing  and  delivering 
any  mortgage  upon  the  property  of  said  company,  to  secure 
the  payment  of  such  bonds,  under  or  in  pursuance  of  their 
printed  proposal,  a  copy  of  which  is  annexed  to  said  com- 
plaint. It  appears  that  the  mortgage  intended  by  said  pro- 
posal is  upon  the  rail  road  property  and  franchises  of  the  said 
corporation  in  the  four  states  of  Ohio,  Michigan,  Indiana  and 
Illinois,  and  upon  no  other  property  whatsoever.  It  is  unne- 
cessary, therefore,  in  this  case,  to  examine  or  pass  upon  the 
intent  or  effect  of  the  execution  of  such  mortgage  as  to  the 
plaintiff  or  other  creditors  here.  Before  the  defendants  can 
rightfully  be  restrained  by  this  court  from  issuing  the  bonds 
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or  executing  the  mortgage,  it  most  appear  that  the  execution 
of  such  mortgage  would  be  an  injury  or  obstruction  to  rights 
of  the  plaintiff,  as  a  creditor,  which  could  be  enforced  in  this 
court 

The  plaintiff  has  an  attachment,  judgment  and  execution ; 
yet  at  law  he  cannot  reach  the  property  proposed  to  be  mort- 
gaged, because  it  is  beyond  the  jurisdiction  of  the  court,  as  a 
court  of  law ;  how  then  could  the  mortgage,  however  fraudu- 
lent, be  an  obstruction  or  injury  to  the  rights  of  the  plaintiff, 
as  such  judgment  and  execution  creditor,  to  be  prohibited  by 
this  court  as  a  court  of  equity  ? 

As  a  court  of  equity,  the  court  can  only  aid  the  plaintiff  in 
enforcing  his  judgment,  execution  or  attachment  at  law. 

$he  mortgage,  if  executed,  cannot  obstruct  or  prejudice  the 
plaintiff's  rights,  as  an  attaching  or  judgment  creditor  in  this 
state ;  and  this  court  cannot  therefore  interfere  by  injunction. 

Besides,  as  neither  his  judgment,  execution  or  attachment 
is  a  lien  on  the  property  proposed  to  be  mortgaged,  the  plain- 
tiff has  no  rights  or  preference,  as  to  that  property,  over  other 
creditors  of  the  company,  either  as  a  judgment  or  an  attach- 
ing creditor ;  or  upon  the  ground  of  the  alleged  insolvency 
of  the  company.  Had  the  court  jurisdiction  of  the  property, 
without  such  lien,  it  would  be  authorized  to  interfere  by  in- 
junction only  in  an  action  by  all  the  creditors,  or  for  the 
benefit  of  all  the  creditors. 

In  actions  for  the  specific  performance  of  agreements,  if  the 
court  has  jurisdiction  of  the  person,  the  remedy  here  is  com- 
plete, although  the  property  to  be  conveyed  is  out  of  the  ju- 
risdiction of  the  court,  because  the  court,  having  jurisdiction 
of  the  person,  can  compel  a  conveyance ;  and  such  convey- 
ance, although  executed  in  this  state,  may  have  the  same 
force  and  effect  as  if  executed  in  the  state  where  the  prop- 
erty is. 

And,  by  means  of  a  we  exeat,  the  court  having  jurisdiction 
of  the  person  of  a  foreign  debtor,  might  compel  "him  to  apply 
money,  and  perhaps  other  property,  out  of  the  jurisdiction  of 
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the  court,  to  the  payment  of  a  debt  due  to  a  citizen  of  this 
state.  But  the  plaintiff  does  not  ask  for  the  specific  perform- 
ance of  a  contract  nor  for  a  ne  exeat ;  and  a  ne  exeat  could 
not  very  well  issue  against  a  corporation,  in  any  case. 

Second.  As  to  the  injunction  not  specifically  asked  for  in 
the  complaint,  but  which  is  claimed  under  the  prayer  for 
other  relief,  restraining  the  defendants  from  transferring  be- 
yond the  jurisdiction  of  this  court  certain  bonds,  stocks,  secu- 
rities, and  other  equitable  assets,  which  are  alleged  to  have 
been  pledged  by  the  defendants,  and  to  have  been  redeemed, 
or  about  to  be  redeemed,  far  the  purpose  of  so  transferring 
them  out  of  the  jurisdiction  of  the  court. 

The  plaintiff  has  full  and  complete  remedy  at  law,  under 
his  judgment,  execution,  and  the  attachments  which  have 
been  issued  and  which  may  be  issued. 

An  attachment  will  stop  their  transfer  as  effectually  as  an 
injunction.  As  to  the  bonds,  stocks,  notes,  and  other  equi- 
table assets  of  the  company,  alleged  to  be  covered  up  by  the 
trust  conveyance  to  the  directors,  Vermilye,  Wells  and  Ban- 
som,  if  Blake,  the  assignor  of  the  plaintiff,  under  his  attach- 
ments, acquired  such  an  individual  lien  or  preference  as  to 
authorize  him,  before  the  return  of  his  execution,  to  com- 
mence an  action,  which  it  appears  is  still  pending,  to  set  aside 
such  trust  conveyance  as  a  fraudulent  obstruction  to  his 
attachments,  then  the  plaintiff  must  go  back  to  that  suit,  and 
add  his  allegations  in  this  action  as  supplementary,  and  ask 
for  an  injunction,  as  an  incident  of  his  equitable  right  to  re- 
move such  obstruction.  By  the  complaint  in  this  action,  the 
plaintiff  asks  for  no  specific  relief  other  than  an  injunction. 

The  complaint  asks  for  no  discovery  of  the  fraud  ;  nor  does 
it  seek  to  set  aside  the  trust  conveyance  to  Vermilye,  Wells 
and  Bansom ;  nor  does  it  allege  a  return  of  the  execution 
which  had  been  issued  on  the  judgment.  It  is  neither  a 
judgment  creditor's  bill,  nor  a  bill  to  remove  a  fraudulent 
obstruction  to  the  attachments  or  execution.  I  cannot  find 
the  equitable  ground  upon  which  the  plaintiff  asks  merely  for 
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an  injunction,  or  on  which  he  can  have  an  injunction  without 
any  other  relief 

Third.  Whatever  equity  there  is  in  the  complaint,  arising 
from  its  allegations  of  insolvency  or  fraud,  appears  to  be  fully 
denied  by  the  defendants. 

Motion  denied. 

[Nbw  Tobk  Special  Tbbm,  February  20, 1868.    Sirtkeriarult  Justice.] 


Michael  P.  Moons  vs.  Alfred  S.  Livingston  and  Eliza  B. 

his  wife. 

In  case*  of  the  alleged  loan  of  a  deed,  the  law  requires  the  greatest  exactitude 
of  proof.  It  requires  incontrovertible  evidence  of  the  existence  of  the  in- 
strument ;  of  its  execution  and  delivery,  by  the  subscribing  witness ;  and 
if  there  is  no  subscribing  witness,  the  most  satisfactory  proof  of  the  genu- 
ineness of  the  grantor's  signature. 

If  the  handwriting  of  the  alleged  grantor  is  not  sufficiently  proved,  the  mere 
production  of  an  instrument  purporting  to  be  signed  by  him,  and  proof  of  its 
subsequent  loss,  can  be  of  no  avail  to  the  party  claiming  under  it 

A  complaint  alleged  that  on  or  about  Sept.  1, 1846,  the  defendant  Mrs.  L.t  then 
Miss  B.,  in  consideration  of  the  sum  of  $11,000,  conveyed  to  the  plaintiff 
certain  lots  of  land  in  the  city  of  New  York,  with  the  buildings  thereon, 
and  that  the  deed  was  duly  acknowledged ;  that  the  deed  remained  in  the 
plaintiff's  possession  more  than  eight  months,  when  the  defendant  L.  (who 
had  in  the  meantime  married  Miss  B.)  asked  permission  to  look  at  it ;  that 
the  plaintiff  handed  it  to  him,  under  a  promise  that  he  would  return  it  in  a 
short  time;  that  in  October,  1851,  L.  set  up  the  pretense  that  the  property 
belonged  to  his  wife ;  denying  that  he  had  ever  received  a  deed  from  the 
plaintiff.  The  plaintiff  demanded  as  relief  that  the  defendants  might  be 
directed  and  decreed  to  deliver  this  deed  to  him,  or,  in  case  the  same  was 
lost  or  destroyed,  that  Mrs.  L.  might  be  decreed  to  execute  and  deliver  a 
new  conveyance  of  the  premises,  to  the  plaintiff.  It  appeared  in  evidence 
that  the  property  in  question  had  previously  belonged  to  the  plaintiff;  that 
on  the  11th  of  November,  1844,  he  conveyed  it  to  D. ;  and  that  D.  conveyed 
it  to  Miss  B.  June  11, 184*5,  for  the  consideration  of  one  dollar,  with  cove- 
nants against  his  own  acts.  In  order  to  establish  the  probability  of  the 
conveyance  from  Miss  B.  back  to  the  plaintiff,  and  of  which  he  now  sought 
the  redelivery,  the  plaintiff  asserted  that  his  conveyance  to  D.  and  D.'s  con- 
veyance to  Miss  B.  were  fictitious,  and  for  the  purpose  of  protecting  the 
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plaintiff's  property  from  bis  creditors.  There  was  no  proof  that  the  plaintiff 
exhibited  any  interest  in  the  property,  until  his  demand  of  a  reconveyance 

•  from  Mis*  B.  in  1861,  except  his  alleged  statement  to  others  that  he  had 
received  a  deed  from  her,  in  September,  1846.  D.  collected  the  rents  for  Miss 
B. ;  the  lots  were  improved  for  her,  by  L.,  at  a  considerable  expense ;  and 
they  were  mortgaged  by  Miss  B.  two  years  after  the  alleged  reconveyance, 
and  again  five  years  after  such  reconveyance.  In  his  examination  before 
the  surrogate,  in  1844,  the  plaintiff  swore  that  he  sold  the  property  to  D.  on 
the  10th  or  12th  of  November  in  that  year ;  that  he  had  received  $10,660  for 
it,  and  that  there  was  no  understanding  between  him  and  D.  as  to  the  recon- 
veyance of  the  premises ;  and  in  1849  he  stated  to  one  B.  that  the  sale  was 
bona  fide,  and  that  Miss  B.  was  the  bona  fide  owner  of  the  property.  The 
deed  which  the  plaintiff  sought  to  have  delivered  up  did  not  purport  to  have 
any  subscribing  witness,  and  the  proof  as  to  the  handwriting  of  the  alleged 
grantor  was  very  slight  The  commissioner  before  whom  it  was  alleged  to 
have  been  acknowledged  had  no  recollection  of  the  circumstance. 

Eeld  that  in  the  face  of  these  solemn  and  positive  declarations  of  the  plaintiff, 
it  must  be  very  strong  and  reliable  evidence  that  would  warrant  the  legal 
conclusion  that  he  did  not  make  a  veritable  sale  to  D.,  and  that  Miss  B.  was 
not  the  real  owner.  And  that  the  allegation  that  Miss  B.  did,  in  considera- 
tion of  $11,000,  convey  the  property  in  question  to  the  plaintiff,  was  not  enti- 
tled to  the  benefit  of  any  presumption ;  but  must  be  strictly  and  satisfacto- 
rily proved,  according  to  the  legal  rules  of  evidence. 

He\d\  also,  that  the  testimony  in  the  case  was  not  of  such  force,  and  so  satis- 
factory, as  to  justify  the  court  in  divesting  a  person  of  real  property,  of 
which  she  had  been  in  possession  for  thirteen  years;  over  which  she  had 
exercised  independent  acts  of  ownership,  during  that  period ;  and  of  which 
the  plaintiff  himself,  four  years  after  the  alleged  execution  of  the  convey- 
ance from  Miss  B.,  declared  that  she  was  the  bona  fide  owner. 

Judgment  rendered  at  a  special  term,  in  favor  of  the  plaintiff,  reversed,  and  a 
new  trial  ordered. 

APPEAL,  by  the  defendants,  from  a  judgment  rendered  at 
a  special  term.  The  action  was  brought  under  the  code 
of  procedure,  and  was  in  the  nature  of  a  bill  in  equity.  It  was 
commenced  April  25th,  1852,  against  the  same  defendants, 
the  defendant  Mrs.  Livingston  then  being  sole.  The  defend- 
ants having  thereafter  intermarried,  an  order  was  made  Octo- 
ber 24,  1855,  directing  that  the  action  proceed  against  them 
as  husband  and  wife.  The  defendant'  Alfred  S.  Livingston 
having  demurred  to  the  complaint,  the  demurrer  was  allowed, 
and  judgment  thereupon  entered,  dismissing  the  complaint  as 
to  him  with  oosts,  August  20, 1856.    From  this  time  forwanj 
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lie  was  not  a  party  in  his  own  right ;  but  only  for  conformity 
qua  husband  of  the  real  defendant.  The  defendant  Eliza,  then 
Eliza  B.  Blackwell,  put  in  an  answer.  On  the  issue  thus  joined, 
the  action  was  tried  by  the  court  without  a  jury,  at  special 
term,  March  16,  1857.  The  decision  was  in  favor  of  the 
plaintiff,  granting  the  whole  relief  claimed.  The  defendants 
having  taken  exceptions  and  made  a  case,  appealed  from  the 
judgment  to  the  general  term. 

The  complaint  alleged  that  on  or  about  September  1, 1845, 
the  defendant  Mrs.  Livingston,  then  Eliza  B.  Blackwell,  "  in 
consideration  of  the  sum  of  $11,000/'  conveyed  to  the  plain- 
tiff, Dr.  M.  P.  Moore,  one  equal  undivided  moiety  of  two  lots 
of  land,  one  in  Courtlandt  street  and  the  other  in  Broadway, 
in  New  York.  That  the  deed  was  duly  acknowledged  before 
Dayton  Hobart,  a  commissioner  of  deeds.  That  the  consid- 
eration was  "  fully  settled  and  adjusted  between  them  previ- 
ously to"  the  delivery  of  the  deed.  That  the  deed  remained 
in  the  possession  of  Dr.  Moore  over  eight  months,  "  when  he 
was  requested  by  A*  S.  Livingston  permission  to  look  at  the 
said  deed/'  and  handed  him  the  deed,  "  and  permitted  him  to 
take  it  with  him  under  his  promise  to  return  it  in  a  short 
tune."  That  A.  8.  Livingston  was  then  acting  as  Dr.  Moore's 
agent  in  care  of  the  premises ;  that  he  so  acted  to  the  entire 
satisfaction  of  Dr.  Moore,  paying  over  all  rents  to  him  until 
October,  1851.  That  A.  S.  Livingston  at  this  date  denied 
that  he  had  received  the  deed,  refused  to  return  it,  and  set  up 
the  pretense  that  the  property  belonged  to  Miss  Blackwell 
That  the  defendants  were  living  together ;  that  A.  8.  Living- 
ston insists  that  he  is  Miss  Blackwell' 8  agent  in  collecting  the 
rents;  that  Miss  Blackwell,  when  requested  to  return  the 
deed  or  execute  a  new  one,  declines  any  answer,  but  refers  to 
A.  8.  Livingston.  Prayer  for  a  return  of  the  deed,  or  the  ex- 
ecution of  a  new  one,  and  an  account  of  the  rents  from  July 
1,  1851.  The  answer  of  Miss  Blackwell  admits  that  she 
claims  to  own  the  premises,  and  also  that  A.  8.  Livingston  is 
her  agent  in  collecting  the  rents  thereof.    Every  thing  else 
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alleged  in  the  complaint  is  denied.  The  judge  at  the  trial 
jraggested  a  doubt  whether  the  answer  unequivocally  denied 
the  execution  of  the  alleged  deed.  The  defendants'  counsel  at 
once  moved  for  leave  to  amend  the  answer ;  but  the  plaintiff's 
counsel  prevented  that  step  by  agreeing  that  "  as  a  pleading 
the  answer  shall  be  regarded  as  fully  putting  in  issue  the  alle- 
gations of  the  complaint  as  to  the  execution  of  any  conveyance 
for  all  the  purposes  of  this  case."  The  property  was  described 
in  the  pleadings  as  having  once  belonged  to  Dr.  Moore.  The 
plaintiff  gave  in  evidence  a  conveyance  thereof,  by  Elias  G. 
Drake  to  Miss  Blackwell,  dated  June  11, 1845,  for  the  consid- 
eration of  one  dollar,  with  covenants  against  his  own  acts. 
The  defendants  gave  in  evidence  a  full  covenant  warranty 
deed  for  the  same  premises,  from  Dr.  Moore,  the  plaintiff,  to 
said  Elias  G.  Drake,  dated  November  11,  1844,  in  considera- 
tion of  $10,600.  The  defendants  also  gave  in  evidence  the 
following  documentary  proofs  touching  the  title  and  possession 
of  the  premises.  1.  A  mortgage  for  $10,000,  Stephen  Price 
to  Henry  H.  Watson,  November  30,  1839.  2.  Deed  of  D. 
XJUman,  master  in  chancery,  on  foreclosure  of  said  mortgage, 
to  Lewis  Moore,  dated  May  18, 1841,  recorded  September  18, 
1843 ;  consideration,  $6000.  3.  Lewis  Moore  and  wife  to  M. 
P.  Moore,  the  plaintiff;  June  7,  1841;  recorded  June  21, 
1841 ;  consideration,  $11,148.  4.  Lease  by  M.  P.  Moore  and 
William  Bradford,  (owner  of  the  other  half,)  for  Courtlandt 
street  property  to  William  Burger,  at  $540  per  annum,  three 
years  from  May  1,  1842,  with  extension  for  two  years,  dated 
Feb.  11, 1847,  signed  by  the  tenant,  Bradford,  the  other  owner, 
and  Miss  Blackwell.  5.  A  like  lease  of  north  half  of  the 
Broadway  property  to  Kimball  &  Rogers,  for  five  years  from 
May  1, 1842,  at  $800  pet  annum,  with  an  extension  for  two 
years,  dated  Feb.  11, 1847,  signed  by  Rogers,  one  of  the  ten- 
ants, and  Miss  Blackwell.  6.  A  like  lease  of  south  half  of 
the  Broadway  property  to  J.  G.  Bolen  for  three  years  from  May 
1, 1842*  at  $650  per  annum,  with  an  extension  for  two  yean, 
signed  by  the  tenant  and  Elias  G.  Drake ;  and  another  exten- 
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sion  for  two  years  at  $600  per  annum,  dated  Feb.  11, 1847, 
signed  by  the  tenant  and  Miss  BlackwelL  It  appeared  thitf 
Miss  Blackwell  was  one  of  a  family  of  that  name  consisting  of 
one  brother  and  five  sisters ;  that  A.  S.  Livingston,  at  the 
earliest  period  referred  to  in  the  proofs,  was  the  husband  of 
one  of  the  sisters  named  Justina ;  that  she  died  September  11, 
1851,  and  that  in  1854  he  married  her  sister  Eliza,  the  defend- 
ant In  1840  or  1841  and  onward  to  1844,  Justina  Blackwell 
and  her  husband,  A.  S.  LivingBton,  Harriet  Blackwell  and  her 
husband  Mr.  Bleecker,  Bosnia  Blackwell,  Julia  Blackwell  and 
Eliza  Blackwell,  the  defendant,  all  then  unmarried,  resided 
together  as  one  family,  in  a  house  in  Hubert  street,  New  York. 
Afterwards  A.  S.  Livingston,  his  wife  Justina  and  the  defend- 
and  Eliza  boarded  together  for  some  time  in  Hudson  street, 
New  York.  Afterwards  they  traveled  together  for  a  short 
time.  After  that  period  until  Justina's  death,  the  last  named 
three  persons  lived  together,  first  in  Third  street,  New  York, 
and  then  at  Trenton,  N.  J.  During  all  this  period  Dr.  Moore 
was  on  very  intimate  and  friendly  terms  with  A.  8.  Livingston 
and  the  ladies.  He  boarded  in  the  same  house  with  them  in 
Hudson  street,  and  traveled  with  them,  and  was  their  family 
physician.  At  the  time  of  the  trial,  only  three  of  the  sisters 
were  living.  Mrs.  McDonald,  one  of  them,  was  examined  as 
a  witness.  Drake,  the  purchaser,  collected  the  rents  of  the 
premises  in  question  from  August  1,  1845,  (the  first  quarter 
after  his  purchase,)  until  August,  1847,  first  in  his  own  name, 
afterwards  as  agent  for  Miss  BlackwelL  After  that  time  A.  S. 
Livingston  collected  the  rents  as  agent  for  Miss  BlackwelL 
No  act  of  Dr.  Moore  was  shown  after  the  date  of  his  deed  to 
Drake,  in  connection  with  the  property  or  indicating  any  care 
for  or  interest  therein  until  his  demand  for  a  reconveyance  in 
1851  or  1852.  In  the  years  1849-50  the  two  lots  were  im- 
proved upon  at  a  cost  of  about  $14,000.  Mr.  Bradford,  son 
and  agent  of  the  other  co-owner,  made  the  payments,  receiving 
one  half  from  A.  S.  Livingston.  Miss  Blackwell  mortgaged 
the  Qourtlandt  street  property  to  C.  Lawson  for  $2000,  Nov. 
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23,  1847,  and  mortgaged  the  Broadway  property  to  C.  EL 
Marshall  for  $5000,  June  7,  1850. 

The  plaintiff  produced  Thomas  F.  Conry,  Thomas  Seaman, 
Geo.  L.  Pride,  and  his  brother,  Charles  Moore,  as  witnesses 
to  certain  matters,  tending,  as  he  conceived,  to  the  conclusion 
that  such  a  deed  as  that  alleged  in  the  complaint  had  been  in 
his  possession  about  the  year  1845.  Except  the  delivery  of  a 
certain  letter  written  by  himself  to  Miss  Blackwell,  which 
was  not  answered,  the  contents  of  which  were  received  under 
objection,  he  gave  no  evidence  accounting  for  the  non-produo- 
tion  of  the  supposed  deed.  The  oral  testimony  of  each  of 
aaid  four  witnesses,  touching  the  existence  and  contents  of 
the  supposed  deed  not  produced  or  accounted  for,  was  ob- 
jected to  for  that  reason.  The  objection  was  in  each  instance 
overruled,  and  the  decision  excepted  to.  Mr.  Dayton  Hobart 
was  also  examined  for  the  plaintiff;  but  he  gave  no  material 
evidence.  After  all  the  plaintiff's  four  witnesses  had  been 
examined,  and  just  before  resting  the  case,  Dr.  Moore  was 
himself  offered  as  a  witness  "  to  prove  the  allegations  in  the 
complaint,  about  the  manner  in  which  the  alleged  deed  to 
plaintiff  was  procured  from  him  by  A.  S.  Livingston,  and  to 
account  for  its  loss/'  "not  as  a  witness  in  chief,  but  to  ac- 
count for  the  non-production  of  the  deed."  The  defendants 
objected  to  the  reception  of  this  evidence,  on  the  ground  that 
the  inferior  testimony  had  all  been  admitted  without  it,  and 
because  A.  8.  Livingston  could  not  be  heard  to  contradict  the 
plaintiff  as  a  witness  for  his  wife,  and'  the  complaint  showed 
that  Mrs.  Livingston  had  no  personal  knowledge  of  the  feet 
in  question,  and  consequently  she  could  not  avail  herself  of  2 
B.  S.  406,  §  74  (See  BeviserS  Note,  3  B.  8.  738,  2d  ed) 
The  defendants,  also,  in  support  of  their  objection  to  this 
evidence,  offered  to  waive  expressly  in  writing  any  objection 
to  other  evidence  founded  on  the  non-production  of  the  deed. 
The  court,  nevertheless,  admitted  the  witness  to  testify,  and 
the  defendants  excepted.  Dr.  Moore  testified  that  he  once 
had  a  paper  purporting,  &c.,  as  alleged  in  complaint,  an4 
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that  he  last  saw  it  in  the  hands  of  A.  S.  Livingston^  a&d  did 
not  at  tune  of  trial  know  where  it  was.  Dr.  Moore  then 
offered  himself  as  a  witness  in  chief,  with  liberty  to  both  de- 
fendants to  become  witnesses  in  contradiction  to  him.  The 
offer  was  not  accepted.  The  plaintiff  then  .called  the  atten- 
tion of  the  court  to  the  fact,  that  the  description  in  the  com- 
plaint showed  that  Dr.  Moore  once  owned  the  property,  gave 
in  evidence  the  deed  from  Drake  to  Miss  Blackwell,  and  rested 
his  case.  Dayton  Hobart  testified  that  ten  or  twelve  yean 
prior  to  the  trial,  (say  in  1845,  6  or  7,)  he  took  the  acknowl- 
edgment of  Miss  Blackwell  to  some  instrument,  at  her  resi- 
dence in  Hudson  street,  N.  Y.  He  could  recollect  nothing 
more  about  the  paper.  %  He  could  recollect  but  one  instance 
He  had  a  sort  of  vague  impression  that  he  might  have  taken 
her  acknowledgment  three  or  four  times.  The  defendants 
produced  a  power  of  attorney  from  Miss  Blackwell  to  S.  0. 
Williams,  witnessed  by  and  acknowledged  before  this  witness, 
Deoember  7, 1844.  John  F.  Conry,  a  witness  for  the  plain- 
tiff, testified  that  ten  or  twelve  years  before  the  trial,  Dr. 
Moore  called  on  witness  to  get  a  loan  on  real  estate,  and 
showed  him  a  deed  purporting  to  be  signed  and  sealed  by 
Eliza  B.  Blackwell ;  that  Dr.  Moore  told  him  it  was  not  re- 
oorded,  and  that  he  examined  for  and  found  upon  it  no  in- 
dorsement of  registry.  It  was  not  shown  or  pretended  that 
this  witness  knew  Miss  Blackwell,  or  her  handwriting ;  and 
each  question  to  him,  and  each  answer  by  him,  was  objected 
to  by  defendants.  Each  objection  was  overruled,  and  the 
defendants  excepted.  Thomas  Seaman  gave  essentially  the 
like  testimony,  fixing  the  time  more  exactly,  September,  1840. 
He  did  not  know  Miss  Blackwell  or  her  handwriting.  The 
plaintiff's  conversations  with  him  were  allowed,  under  excep- 
tion. Every  part  of  his  direct  testimony  was  excepted  to. 
His  cross-examination  tended  very  strongly  to  discredit  his 
statement  George  L.  Pride  gave  the  like  testimony,  with, 
perhaps,  one  additional  fact  He  testified  that  he  remembered 
the  name  of  Hobart  to  the  acknowledgment    He  said  that 
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he  did  not  know  Ids  handwriting;  took  it  for  granted;  he 
was  not  then  acquainted  with  Mr.  Hobart's  handwriting  to 
know  it,  to  swear  to  it  He  had  not  intimated  that  he  had 
ever  seen  Mr.  Hobarfs  writing,  or  knew  him  at  all,  or  knew 
any  thing  of  him ;  and  the  counsel  for  the  plaintiff,  in  the 
face  of  an  exception,  was  allowed  to  ask  whether,  from  his 
u  then  knowledge  of  the  character  of  Mr.  Hobarfs  handwrit- 
ing, he  believed  that  to  be  his  signature  ?"  He  answered 
affirmatively.  He  was  cross-examined  at  length.  He  could 
not  recollect  how  the  name  of  Hobart  was  written,  whether 
abbreviated  or  at  length.  He  did  not  recollect  reading  the 
acknowledgment ;  he  took  it  for  granted.  Did  not  scrutinise 
it  While  under  cross-examination  he  volunteered  this  state- 
ment :  "  I  had  seen  Mr.  Hobart  write  two  or  three  times 
before  that,  when  I  had  acknowledged  deeds  before  him." 
This  led  to  fuller  cross-examination,  when  he  declined  to 
swear  that  he  had  so  acknowledged  any  deed  ox  paper  before 
Mr.  Hobart,  or  seen  him  write.  He  thought  it  was  a  deed  of 
trust ;  looked  at  it  but  slightly ;  was  rather  attending  to 
what  Dr.  Moore  said,  than  looking  at  the  deed.  It  was  a 
hasty  interview.  He  did  not  recollect  the  signer's  christian 
name ;  nor  whether  or  not  Dr.  Moore's  signature  was  ap- 
pended. Did  not  afterwards  recur  to  this  circumstance ;  and 
but  for  a  recent  conversation  with  Dr.  Moore,  would  not  have 
recollected  the  names  as  well  as  he  did.  The  interview  at 
which  he  saw  the  paper  was  at  Dr.  Moore's  office,  in  Hudson 
street,  about  11  o'clock  in  the  morning.  Dr.  Moore  called 
him  in.  At  first  he  thought  he  could  tell ;  but  at  last  he 
failed  in  telling  where  he  had  been  that  morning,  what  his 
business  had  been,  or  whither  he  was  going.  He  could  give 
no  fact,  through  which  his  story  might  be  tested  by  contact 
with  other  witnesses.  He  had  several  real  estate  transactions 
during  his  life ;  he  had  bought  and  sold.  He  described  the 
various  instances ;  but  he  could  not  remember  the  name  of  any 
witness  or  commissioner  to  any  of  his  deeds ;  had  forgotten  the 
names  of  some  of  his  grantors,  and  had  an  imperfect  recollec- 
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tion  of  others.  He  had  only  seen  Dr.  Moore  two  or  three 
times,  and  had  only  a  bowing  acquaintance  with  him ;  and 
never  had  bat  two  conversations  with  him.  One  was  when  he 
saw  the  deed,  the  other  was  the  year  before.  Could  not  tell 
who  introduced  them. 

Charles  Moore,  a  brother  of  plaintiff,  testified  that,  about 
11  a.  m.,  one  morning,  in  September,  1845,  he  had  an  inters 
view  with  Dr.  Moore  in  his  bed  room,  a  back  room  in  the 
second  story  of  Mrs.  Newport's  boarding  house  in  Hudson 
street  That  Dr.  Moore  then  took  from  his  coat  pocket  a 
deed  conveying  the  premises  in  question  to  him,  purporting 
to  be  signed  by  Miss  Blackwell.  That  he  had  often  been 
with  his  brother  in  that  room.  That  he  had  no  special  occa- 
sion for  calling  on  this  occasion ;  the  interview  might  have 
lasted  two  or  three  hours.  This  witness  was  about  19  years 
of  age  at  the  time  referred  to.  He  had  been  previously  ex- 
amined conditionally  in  the  cause  in  1852,  and  located  this 
interview  in  the  parlor.  On  the  trial  he  was  cross-examined 
to  this  point,  and  could  not  remember  whether  or  not  he  had 
so  testified ;  but  he  insisted,  however  that  might  be,  that  it 
in  fact  took  place  in  the  second  story  back  room.  Mrs.  New- 
port, her  sister-in-law,  and  her  son  were  produced  by  the  de- 
fendants, and  united  in  testifying  that  Dr.  Moore's  bed  room 
was  a  front  room  on  the  third  story,  and  that  while  living  in 
that  house  he  never  occupied  any  other  room. 

C.  Moore  said  that  there  was  no  attesting  witness.  Mr. 
Hobart  testified  that  it  was  his  habit  to  see  that  there  was  an 
attesting  witness,  or  to  attest  as  such  himself.  He  admitted 
that  he  did  not  scrutinize  the  signature  ;  but  said  that  he 
knew  Miss  BlackwelTs  handwriting,  and  that  the  signature  to 
the  deed  was  her's.  He  was  fully  cross-examined  as  to  his 
knowledge  of  her  handwriting.  After  stating  that  he  saw  her 
write  a  number  of  times,  he  retreated  to  two  occasions.  They 
were  both  about  the  same  time  in  1843,  and  no  person  pre- 
sent on  either  occasion  was  living  at  the  time  of  the  trial 
The  two  occasions  were  as  follows  :  He  was  in  the  habit  of 
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visiting  at  the  residence  of  the  Blackwell  family  in  Hubert 
street,  New  York,  for  a  couple  of  yean ;  had  paid  twelve  to 
twenty  visits.  Once,  without  any  known  occasion,  during 
one  of  witness'  evening  visits,  Miss  Blackwell  took  a  pen, 
and  wrote  her  name  on  a  blank  sheet  two  or  three  tunes. 
No  one  else  was  present  She  said  nothing;  did  not  ask 
witness  to  look  at  it.  The  other  occasion  was  in  the  even- 
ing, when  playing  a  game  called  consequences.  She  then 
wrote  with  a  pen  and  ink  He  had  frequently  played  that 
game  at  that  house  ;  but  could  name  no.  living  person  with 
whom  he  had  played  it,  except  Miss  Eliza  B.  BlackwelL 
Alex.  N.  Bleecker,  who  married  Harriet  Blackwell,  one  of  the 
sisters,  testified  for  the  defendants  that  he  understood  the 
game  called  consequences;  that  if  a  lady  showed  a  gentleman 
what  she  wrote,  it  would  spoil  the  game.  In  playing  it,  one 
could  not  see  what  others  wrote.  That  a  pencil  is  used ;  pen 
and  ink  never;  it  would  be  very  inconvenient.  That  he 
never  knew  it  played  by  Miss  Blackwell,  or  in  the  Blackwell 
family.  The  only  surviving  sister  who  was  able  to  attend, 
and  the  brother,  testified  that  they  never  knew  the  game 
played  in  the  family,  or  by  the  defendant  Eliza.  C.  Moore, 
at  first,  named  his  employer  at  the  time  of  this  occurrence  ; 
but  afterwards  said  that  he  could  not  remember  where  he  was 
then  employed.  He  testified  that  A.  S.  Livingston  superin- 
tended the  rebuilding  for  Dr.  Moore.  He  had  been  a  witness 
for  Dr.  Moore  in  his  various  controversies,  and  was  his  ex- 
pected devisee.  He  testified  that  one  of  the  things  written 
in  this  game  of  consequences  was  the  name  of  Mr.  Branting- 
ham.  Mr.  Brantingham  testified  that  he  never  visited  at  the 
house  in  Hubert  street,  and  his  acquaintance  with  Miss  Black- 
well  commenced  subsequently  to  her  leaving  that  house.  In 
1852  he  went  to  the  house  in  Trenton,  N.  J.,  and  there  had 
an  interview  with  Miss  Blackwell,  in  the  presence  of  A.  S. 
Livingston.  He  told  her  he  came,  at  Dr.  Moore's  request, 
with  some  papers,  to  induce  her  to  convey  the  property  back  ; 
that  he  had  a  deed  ready,  and  she  had  nothing  to  do  but  to 
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sign  it  She  said  he  must  speak  to  Alfred ;  but  he  continued 
to  speak  to  her ;  Livingston  Became  very  angry,  ordered  him 
to  withdraw ;  and  he  did  so,  nnder  an  apprehension  of  being 
kicked  out  He  handed  to,  and  left  with  her,  a  letter  from 
Dr.  Moore  ;  he  showed  her  certain  depositions  to  read ;  she 
wept  He  told  her  she  knew  very  well  why  the  property  was 
pat  in  her  hands ;  that  she  knew  very  well  she  had  never 
paid  any  thing  for  it,  and  was  bound  to  return  it  to  Dr. 
Moore.  She  said  she  would  do  nothing  in  the  matter.  Noth- 
ing was  said  about  the  previous  reconveyance,  now  alleged 
It  did  not  appear  that  Miss  Blackwell  opened,  or  read  the 
letter.  Under  the  defendants'  exception,  the  court  admitted 
it  in  evidence.  It  alleges,  in  substance,  that  Dr.  Moore's 
conveyance  was  in  trust  for  himself ;  and  that  A.  S.  Living- 
ston had  destroyed  a  reconveyance  executed  by  Miss  Black* 
welL 

The  plaintiff  rested.  The  defendant  gave  the  following 
evidence.  First.  The  title  papers  before  mentioned,  other 
than  the  deed  to  Miss  Blackwell,  which  the  plaintiff  had  pro- 
duced Secondly.  A  complaint  of  Dr.  Moore,  in  an  action 
for  medical  services  and  money  expended,  brought  against 
Miss  Blackwell,  April  22,  1852,  claiming  on  oath  $3900.  A 
like  complaint,  of  same  date,  against  A.  S.  Livingston,  for 
$14,760.  Thirdly.  An  examination  of  Dr.  Moore,  the  plain- 
tiff, on  oath,  before  the  surrogate  of  New  York,  November 
29,  1844,  in  which  he  expressly  testified  that  the  sale  to  Drake 
was  without  any  understanding  for  a  reconveyance,  and  was 
for  the  price  or  consideration  of  $10,650  received  by  him. 
Fourthly.  Elias  G-.  Drake,  the  purchaser,  testified  that  he 
bought  from  Dr.  Moore  at  the  request  of  A.  S.  LivingBton, 
and  paid  him  for  the  property  with  funds  provided  by  A.  S. 
Livingston.  One  item  was  Livingston's  check  for  $500.  As 
far  as  he  knew,  it  was  an  out  and  out  bona  Jide  sale.  His 
intervention  was  procured  to  avoid  suspicion  that  it  was  not 
an  actual  sale,  Moore  and  Livingston  being  very  intimate. 
At  the  request  of  Mrs.  Justina  Livingston,  for  whom  he  un- 
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derotood  the  purchase  to  have  been  made,  he  executed  the 
conveyance  to  Miss  BlackwelL  *  Fifthly.  Thomas  W.  Brant- 
ingham  testified  that,  in  February  or  March,  1849,  in  a  free 
and  friendly  conversation,  Dr.  Moore  told  him  that  his  sale 
of  the  premises  was  bona  fide,  and  that  Miss  Blackwell  was 
bona  fide  owner  of  the  property.  In  cross-examining  the  de- 
fendants' witnesses,  the  plaintiff  sought  to  show  that  Miss 
Blackwell  had  not  sufficient  means  to  pay  for  the  property 
when  it  was  conveyed  to  Drake. 

The  defendants  having  rested,  the  plaintiff  was  allowed  to 
give  in  evidence,  by  a  bank  clerk,  a  bank  account  of  A.  8. 
Livingston,  as  kept  in  1844,  in  the  Mechanics'  Banking  As- 
sociation. The  admission  of  this  testimony  was  excepted  to. 
The  plaintiff  then  offered  the  examination  and  cross-examina- 
tion of  A.  8.  Livingston,  as  a  witness,  on  the  indictment  of 
Dr.  Moore,  in  February,  1857.  The  court  admitted  it,  and 
the  defendants  excepted.  The  examination  contained  the 
most  full  and  explicit  declaration ;  1st,  that  the  sale  to  Drake 
was  bona  fide  and  for  full  value.  2dly,  that  the  full  consider- 
ation was  furnished  to  Drake  by  Livingston  for  the  purpoee, 
and,  as  the  witness  believed,  paid  over  by  Drake  to  Moore  ; 
that  Livingston  never  knew  of,  or  had  in  his  possession,  any 
reconveyance  to  Moore. 

The  judge  at  special  term  found  that  the  conveyance  by 
Dr.  Moore  to  Drake  was  made  without  consideration,  with  in- 
tent to  hinder,  delay  and  defraud  Dr.  Moore's  creditors.  Also 
that  a  reconveyance  to  Dr.  Moore  was  executed  by  Miss  Black- 
well  about  Sept.  1845 ;  and  that  such  deed  was  in  possession 
of  A.  8.  Livingston ;  that  it  was  "  mysteriously  obtained"  and 
"fraudulently  withheld."  And  the  court  decided  that  the 
defendants  should  execute  a  deed  to  the  plaintiff,  and  that  the 
tenants  should  attorn.  The  defendants  excepted.  The  de- 
fendants made  a  case  containing  the  evidence,  with  their 
exceptions,  in  order  to  review  the  questions  of  law  and  feet. 
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Mortimer  Porter  and  C.  0' Conor,  for  the  appellants. 
F.  G.  Young  and  James  T.  Brady,  for  the  respondent. 

By  the  Court,  Clbrke,  J.  However  singular  may  be  the 
circumstances  presented  at  the  trial  under  consideration,  the 
same  measure  and  rules  of  evidence  must  be  applied  to  it,  as 
if  it  were  an  ordinary  case.  If  a  deviation  from  this  course 
were  permitted,  because  criminal  or  dishonorable  conduct,  on 
the  part  of  any  of  the  litigants,  was  disclosed  in  the  contro- 
versy, we  should  be  constantly  constrained  to  disregard  the 
principles  which  the  law  prescribes ;  and,  I  apprehend,  the 
rules  would  become  exceptions,  and  exceptions  the  rules.  For 
it  is  the  sad  result  of  judicial  experience,  that  the  majority  of 
litigated  actions  originate  in  some  transgression  of  moral  duty, 
or  some  breach  of  sacred  honor,  calculated  to  enlist  our  sym- 
pathies, or  to  excite  our  detestation. 

In  the  case  before  us  the  complaint  alleges,  that  on  or  about 
1st  September,  1845,  the  defendant  Mrs.  Livingston,  then 
Eliza  B.  Blackwell,  in  consideration  of  the  sum  of  $11,000, 
conveyed  to  the  plaintiff  one  equal  undivided  moiety  of  two 
lots  of  land,  with  the  buildings,  &c.  thereon,  one  in  Courtlandt 
street,  and  the  other  in  Broadway  in  this  city,  and  that  the 
deed  was  duly  acknowledged  before  Dayton  Hobart,  a  com- 
missioner of  deeds.  It  further  alleges,  that  the  deed  remained 
in  the  possession  of  the  plaintiff  more  than  eight  months,  when 
Alfred  S.  Livingston,  one  of  the  defendants,  asked  permission 
to  look  at  it;  that  the  plaintiff  handed  it  to  him,  under  a 
promise  that  he  would  return  it  in  a  short  time.  It  alleges 
that  Livingston  acted  at  this  time  as  Moore's  agent  in  the 
management  of  the  premises,  and  that  he  continued  to  act  in 
that  capacity,  collecting  and  paying  over  the  rents  to  the 
plaintiff,  and  acting  to  his  entire  satisfaction  until  the  month 
of  October,  1851,  when  Livingston  set  up  the  pretense,  that 
the  property  in  question  belonged  to  the  said  Eliza  B.  Black- 
well,  denying  that  he  had  ever  received  a  deed  from  the  plaintiff. 
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The  plaintiff  demands  as  relief  in  this  action,  that  the 
defendants  and  each  of  them  may  he  directed  and  decreed  to 
deliver  this  deed  to  him,  and  in  case  the  same  be  lost  or  destroy- 
ed, that  the  defendant  Eliza  B.  Blackwell  may  he  decreed  to 
execute  and  deliver  a  new  conveyance  of  the  Baid  premises  to 
the  plaintiff. 

Is  there  any  measure  of  legal  evidence  presented  in  this  case, 
upon  which  a  court  of  justice  can  safely  act,  to  prove  that 
Eliza  B.  Blackwell  executed,  acknowledged  and  delivered  to 
the  plaintiff  this  deed  of  conveyance  ?  It  appears  that  the 
property  in  question  had  previously  belonged  to  the  plaintiff; 
that  on  the  11th  of  November,  1844,  he  conveyed  it  to  Elias 
G.  Drake;  and  that  Drake  conveyed  it  to  Miss  Blackwell, 
June  11, 1845,  for  the  consideration  of  one  dollar,  with  cove- 
nants against  his  own  acta  But,  in  order  to  establish  the 
probability  of  the  conveyance  from  Miss  Blackwell  back  to  the 
plaintiff,  and  of  which  he  now  demands  the  redelivery,  the 
plaintiff  asserts  that  his  conveyance  to  Drake,  and  Drake's 
conveyance  to  Miss  Blackwell  were  fictitious,  merely  for  the 
purpose  of  protecting  the  plaintiff's  property  from  some  pos- 
sible impending  legal  assault 

It  may  be  well,  first  to  consider  the  evidence  upon  which 
this  latter  assertion  is  founded.  Drake,  to  whom  the  plaintiff 
conveyed,  testifies  to  the  delivery  of  the  conveyance  to  him, 
to  his  payment  of  $500  on  account,  before  he  got  the  deed,  to 
the  delivery  of  the  deed  at  the  office  of  Archibald  Rogera,  the 
plaintiff's  attorney,  to  the  payment  by  him  of  the  balance  of 
the  consideration  money  on  the  receipt  of  the  instrument,  in 
the  presence  of  the  plaintiff,  and  to  his  execution  of  a  convey- 
ance of  the  same  property  to  Miss  Blackwell,  dated  June  11, 
1845,  at  the  request  of  Mrs.  Justina  Livingston,  the  former 
wife  of  the  defendant  Alfred  8.  Livingston ;  for  whom  it  is 
alleged  by  Livingston,  it  was  purchased  in  trust  by  Drake. 
Drake  testifies  that  it  was  given  as  the  reason  for  his  taking 
the  title,  that  the  plaintiff  was  in  some  legal  difficulty ;  and 
from  the  great  intimacy  which  existed  between  Dr.  Moore  and 
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Livingston,  it  would  look  more  like  a  real  sale  if  he  took  the 
title.  Livingston,  he  says,  gave  him  the  check  for  the  $500, 
and  that  afterwards,  (after  the  payment  of  this  sum  on  acoount, 
and  before  the  delivery  of  the  deed,)  Livingston  gave  him  the 
balance  of  the  money,  in  checks  and  bills ;  whose  checks  he 
could  not  telL  Livingston  handed  him  money  and  checks ; 
"  he  could  not  tell  how  much  in  money ;  some  of  the  checks 
he  thought  were  Livingston's ;  did  not  know  whose  checks 
the  rest  were ;  could  not  tell  the  number  of  the  checks/1  The 
amount  paid  by  him,  when  he  received  the  deed,  was  $10,150; 
which,  with  the  $500  previously  paid,  made  up  the  amount 
of  the  consideration  money  mentioned  in  the  instrument. 
Drake  further  testified  in  answer  to  a  question  by  defendants' 
counsel,  asking  him  to  state  all  that  Mr.  Livingston  had 
said,  when  he  firat  introduced  the  subject  of  his  (Drake's) 
taking  the  title,  that  Livingston  told  him  he  was  about  to 
sail  for  Europe;  he  afterwards  changed  to  the  West  Indies; 
"  he  said  that  some  person  had  a  property  to  sell,  and  he  or 
some  of  his  family,  or  his  wife,  or  sister,  wished  to  buy  it ;  I 
don't  remember  which ;  and  on  account  of  his  great  intimacy 
with  the  owner,  and  of  the  owner  being  in  difficulties,  he  did 
not  wish  to  take  the  title  in  his  own  name."  He  further  tes- 
tified, that  neither  Moore  nor  Livingston,  in  any  of  the  con- 
versations, said  any  thing  to  the  contrary  of  its  being  an  abso- 
lute bona  fide  sale  from  Moore  to  the  person  for  whom  they 
were  purchasing ;  that  he  had  no  knowledge  or  intimation  that 
Moore  was  to  have  any  interest  in  it  after  he  conveyed  to  him ; 
and  that  during  all  the  time  he  was  collecting  rents,  down  to 
August,  1847,  Moore  never  called  on  him  to  talk  about  the 
rent 

This  is  the  only  testimony  in  the  whole  caso  capable  of 
throwing  any  light  on  the  precise  nature  of  the  circumstances 

\  relative  to  the  conveyance  from  Moore  to  Drake ;  and  this  tes- 

timony was  introduced  by  the  defendants.     Strange  to  say, 

'  neither  party  called  Rogers,  Moore's  attorney,  or  Williams, 

1  from  whom  Livingston  declared  he  had  received  a  portion  of 

I 
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the  consideration  money.  But  as  Livingston,  in  his  testimony 
in  the  court  of  sessions,  which  the  judge  at  special  term 
thought  proper  to  admit,  asserted  that  the  transaction  was 
bona  fide,  that  his  sister-in-law  had  bought  it  from  Moore  at 
his  (Livingston's)  solicitation,  and  that  he  had  obtained  a  part 
of  the  money  with  which  to  make  the  purchase  from  Mr.  Wil- 
liams, who  was  the  agent  of  the  Blackwell  estate,  and  who 
had  money  in  his  hands  belonging  to  that  estate,  it  was  assur- 
edly very  natural  that  the  plaintiff  should  have  procured  his 
attendance  as  a  witness ;  and  as  the  burthen  of  proof  rested 
on  him,  it  is  still  stranger  that  he  did  not  secure  the  testimony 
of  his  attorney,  Mr.  Rogers. 

The  only  evidence  in  the  case  on  this  point,  reaching  beyond 
mere  surmise  or  conjecture,  having  any  tendency  to  corroborate 
the  plaintiff's  allegation,  is  the  state  of  Livingston's  account 
in  the  Mechanics'  Banking  Association  at  the  time  of  the  pur- 
chase, and  the  payment  of  a  check  on  the  Bank  of  New  York, 
dated  12th  November,  1846,  for  $500,  payable  to  Alfred  & 
Livingston  or  bearer,  signed  by  the  plaintiff  It  undoubtedly 
appears  from  his  account  with  the  Mechanics'  Bank  aforesaid, 
that  Livingston  had  not  money  in  that  particular  place,  at  the 
time,  to  pay  for  this  property.  But  he  did  not,  at  any  time, 
pretend  to  derive  it  from  this  source ;  it  is  disclosed  that  there 
were  other  sources,  from  which  it  is  not  at  all  improbable  he 
might  have  obtained  the  money.  His  wife  and  his  sister  were 
each  entitled  to  from  $15,000  to  $20,000  out  of  the  Blade- 
well  estate,  and  it  would  not  be  at  all  extraordinary  if  Mr. 
Williams,  the  agent  of  that  estate,  advanced  to  Mr.  Livingston 
some  portion  at  least  of  the  amount  necessary  to  effect  what 
he  might  have  represented  as  a  good  purchase,  and  which  sub- 
sequent circumstances  proved  to  be  a  correct  representation; 
and  the  very  fact  that  the  purchase  was  made,  *t  least  appa- 
rently, for  Miss  Blackwell,  seems  still  more  not  only  to  show 
that  the  money  was  obtained  from  the  Blackwell  estate,  but 
that  the  transaction  was  not  of  the  character  alleged  by  the 
plaintiff.    For,  if  the  conveyance  was  made  for  tfrifl  purpose, 
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it  would  have  sufficiently  answered  that  purpose  to  have 
it  conveyed  in  trust  to  Drake  for  Livingston  himself,  instead 
of  his  wife,  or  his  sister-in-law ;  indeed,  considering  the  cir- 
cumstances and  the  unbounded  confidence  which  the  plaintiff 
declares  he  placed  in  Livingston  at  the  time,  it  would  have 
been  safer  to  have  the  conveyance  made  to  him  than  to  his 
sister-in-law,  who  was  a  lady  of  some  fortune,  young,  and 
therefore  not  likely  to  have  the  same  control  over  it  as  a 
man,  who  was  his  own  master,  and  who,  Dr.  Moore  thought, 
was  his  devoted  friend. 

There  is  no  proof  that  the  plaintiff  exhibited  any  interest 
in  this  property,  until  his  demand  from  Miss  Blackwell  for  a 
reconveyance,  in  1851,  except  his  alleged  statement  to  his 
brother  and  others  that  he  had  received  a  deed  from  her  in 
September,  1845.  Drake  collected  the  rents  for  Miss  Black- 
well;  the  lots  were  impVoved  at  a  considerable  expense  by 
Livingston  for  her ;  they  were  twice  mortgaged  by  Miss  Black- 
well,  one  mortgage  being  to  secure  $2000,  the  other  $5000 ; 
one  given  in  1847,  two  years,  the  other  in  1850,  five  yean 
after  the  alleged  reconveyance. 

When  we  consider  in  addition  to  these  circumstances,  and 
the  absolute  failure  of  proof  on  the  part  of  the  plaintiff,  in 
reference  to  the  conveyance  to  Drake,  his  own  sworn  affidavit 
before  the  surrogate,  and  his  admission  to  Brantingham,  I  can 
see  nothing  to  justify  the  belief  that  the  transaction  was  ficti- 
tious. In  his  examination  before  the  surrogate  on  29th  Nov. 
1844,  he  swears  that  he  sold  this  property  to  Elias  Q\  Drake, 
on  the  10th  or  12th  of  that  present  month ;  that  he  had 
received  $10,650  for  it,  and  that  there  was  no  understanding 
between  him  and  Mr.  Drake  as  to  the  reconveyance  of  the 
premises ;  and  to  Brantingham  he  says,  in  February  or  March, 
1849,  that  the  sale  was  bona  fide ,  and  that  Miss  Blackwell  was 
the  bona  fide  owner  of  the  property.  It  must  be  very  strong 
and  reliable  evidence,  indeed,  that  would  warrant  the  legal 
conclusion  that  he  did  not  make  a  veritable  sale  to  Drake,  and 
that  Miss  Blackwell  was  not  the  real  owner,  in  the  face  of 
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these  solemn  and  positive  declarations.  Bnt  the  evidence  is 
not  strong  or  reliable ;  if  there  is  any  thing  that  deserves  the 
name  of  evidence  on  that  point,  it  is  very  weak  and  nnreliabla 
No  ground  of  probability  is,  therefore,  left  for  the  main  alle- 
gation of  the  complaint,  that  Miss  Blackwell  did,  on  or  about 
the  1st  Sept.  1845,  in  consideration  of  the  sum  of  $11,000, 
convey  to  the  plaintiff  one  equal  undivided  moiety  of  the  prop- 
erty in  question ;  the  proof  of  it  must  rest  upon  other  circum- 
stances, and  other  evidence,  direct  or  indirect  This  allegation 
is  not,  I  maintain,  as  the  case  stands  upon  the  point  we  have 
been  considering,  to  have  the  benefit  of  any  presumption ;  the 
allegation  must  be  strictly  and  satisfactorily  proved,  according 
to  the  legal  rules  of  evidence. 

In  addition  to  the  plaintiff's  own  evidence,  which  the  de- 
fendant, now  Mrs.  Livingston,  had  no  opportunity  to  refute  by 
her  own  testimony,  we  have  no  evidence  that  amounts  to  any 
thing,  not  actually  conjectural  or  very  dim,  except  that  of 
Charles  Moore,  the  brother  of  the  plaintiff 

Is  his  testimony  of  such  force,  and  so  satisfactory,  as  to 
justify  the  court  to  divest  a  person  of  real  property  of  which 
she  has  been  in  possession  for  thirteen  years ;  over  which  she 
has  exercised  independent  acts  of  ownership  during  that  peri- 
od; and  of  which  the  plaintiff  himself,  four  years  after  the 
alleged  execution  of  the  conveyance  from  Miss  Blackwell, 
declared  that  she  was  the  bona  fide  owner  ? 

The  chief  importance  of  the  testimony  of  this  witness  de- 
pends upon  what  he  says  in  relation  to  the  handwriting  of 
Miss  Blackwell ;  because  if  that  handwriting  is  not  sufficiently 
proved,  the  mere  production  by  the  plaintiff  of  an  instrument, 
purporting  to  be  signed  by  her,  can  be  of  no  avail.  If  it  can, 
no  man's  estate  is  secure  for  a  day.  It  is  only  necessary  for 
any  one,  determined  to  get  possession  of  it,  to  prepare  a  deed 
purporting  to  be  executed  by  the  owner,  to  show  it,  at  a  con- 
venient season,  to  any  friend,  and  then  to  allege  its  loo& 
Fortunately,  the  law,  in  cases  of  alleged  loss,  requires  the 
greatest  exactitude  of  proof.    It  requires  incontrovertible  evi- 
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denoe  of  the  existence  of  the  instrument ;  of  its  execution  and 
delivery,  by  the  subscribing  witness,  and,  if  there  is  none,  the 
most  satisfactory  proof  of  the  genuineness  of  the  grantor's  sig- 
nature. This  witness  is  sure  he  saw  Miss  Blackwell  write 
twice ;  once  when  she  was  playing,  with  several  others  in  the 
room,  the  game  called  consequences,  in  which  "  ladies  and  gen- 
tlemen all  unite,  and  pass  the  same  sheet  from  one  to  another ; 
they  write  a  word,  the  name  of  a  place  or  a  person,  and  pas* 
the  paper  round."  What  the  consequences  are,  the  witness 
does  not  inform  us ;  nor  does  he  give  us  any  explanation  of 
the  game.  But  he  does  not  state  that,  on  the  occasion  refer- 
red to,  Mies  Blackwell  wrote  her  name;  if  she  wrote  any  other 
name,  or  any  other  word,  while  engaged  in  an  evening  pastime, 
it  .would  be  scarcely  sufficient  to  afford  the  witness  an  adequate 
opportunity  to  become  acquainted  positively  with  her  signa- 
ture ;  and  it  moreover  appears,  by  the  subsequent  testimony 
of  Mr.  Bleecker,  who  was  a  member  of  the  family  at  the  time 
this  game  was  performed  at  their  house,  that  if  a  lady  showed 
a  gentleman  what  she  wrote,  it  spoiled  the  game.  On  the 
only  other  occasion  on  which  the  witness  states  decidedly  that 
he  saw  Miss  Blackwell  write,  he  says  she  wrote  her  name.  She 
wrote  her  name  two  or  three  times ;  "  there  was  no  special 
cause  or  occasion  for  it ;  she  wrote  with  pen  and  ink  on  paper ; 
it  was  left  on  the  table."  He  does  not  distinctly  recolleot 
seeing  her  write  at  any  other  time ;  though  during  his  visits 
at  this  period  he  thinks  he  saw  her  write  three  times  in  all. 
Now  certainly,  without  imputing  any  improper  or  intentional 
bias  to  the  witness,  it  seems  very  clear  that  it  would  be  unsafe, 
in  the  highest  sense  of  that  word,  to  consider  this  sufficient 
proof  of  the  execution  of  an  instrument  of  the  most  solemn 
and  of  the  highest  nature,  known,  with  the  exception  of  a 
record,  to  our  law.  But  when  we  find  that  these  visits  occur- 
red in  December,  1843,  and  January,  1844,  and  that  the 
alleged  deed  must  have  been  shown  to  him  by  the  plaintiff 
some  time  after  the  1st  of  September,  1845,  the  date  of  its 
alleged  execution,  and  that  during  this  interval  of  nearly  two 
Yol.  XXVIII.  36 
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years,  the  witness  never  saw  Miss  Blackwell  write,  our  confi- 
dence in  the  sufficiency  of  his  testimony  for  so  serious  a  pur- 
pose, can  scarcely  be  expected.  We  cannot  also  overlook  the 
fact,  that  three  or  four  of  the  persons  who  were  members  of 
the  family  at  the  time  these  visits  occurred,  testify  that "  they 
never  knew  the  game  played  in  the  family,  or  by  the  defendant 
Eliza."  Mr.  Dayton  Hobart,  before  whom  the  plaintiff  says 
Miss  Blackwell  acknowledged  the  execution  of  this  deed,  has 
no  recollection  whatever  of  it ;  ten  or  twelve  years  prior  to  the 
trial,  he  took  her  acknowledgment  to  some  instrument,  at  her 
residence  in  Hudson  street.  He  could  recollect  distinctly  only 
one  instance ;  although  he  was  personally  acquainted  with  her 
very  well ;  he  may  have  taken  others ;  he  had  a  sort  of  vague 
recollection  of  having  taken  her  acknowledgment  three  or  four 
times.  The  defendants  produced  a  power  of  attorney  from 
Miss  Blackwell  to  S.  C.  Williams,  witnessed  by  and  acknowl- 
edged before  him.  He  states  his  uniform  practice  is  to  sub- 
scribe his  name  as  a  witness,  where  there  is  no  other  name 
subscribed  as  such.  The  alleged  deed  had,  it  is  admitted,  no 
witness.  This  certainly  does  not  supply  any  deficiencies  in 
the  testimony  of  Charles  Moore,  who,  as  I  have  said,  is  the 
only  witness  brought  to  substantiate  this  grave  and  important 
claim,  whose  evidence  is  worthy  of  any  consideration.  Can 
we  sustain  the  judgment  of  the  special  term  on  such  evidence 
as  this? 

When,  in  addition  to  the  intrinsic  weakness  of  the  plain- 
tiff's proofs,  we  consider  the  circumstances  accompanying  the 
transactions  connected  with  the  disposition  of  this  property, 
from  the  conveyance  to  Drake  to  the  demand  in  1851,  we  can 
no  longer  hesitate. 

I  have  already  referred  to  the  plaintiff's  sworn  examination 
before  the  surrogate,  and  to  his  declaration  to  Biantingham, 
four  years  after  the  alleged  execution  of  the  deed,  that  Wm 
Blackwell  was  the  bona  fide  owner  of  the  property.  But 
there  are  other  acts  and  declarations,  on  his  part,  equally  sig- 
nificant    He  swears  in  his  complaint  that  the  defendant 
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Eliza  B.  Blackwell,  (now  Mrs.  Livingston,)  conveyed  this 
properly  to  him  in  consideration  of  the  sum  of  $11,000; 
i  whereas  the  whole  theory  of  his  case  rests  on  the  assumption 

i  that  she  had  held  it  in  trust  for  him,  and  was,  therefore,  en- 

titled to  no  price  for  it.    In  April,  1852,  he  commenced  an 
!  action  against  Miss  Blackwell  for  medical  services,  claiming 

{  on  oath  $3900 ;  and,  for  a  similar  cause,  an  action  against 

i  Mr.  Livingston,  the  other  defendant,  for  $14,760,  likewise  on 

i  oath. 

L  It  cannot  fail  to  strike  us  as  singular  that  the  plaintiff 

i  never  had  this  alleged  deed  recorded ;  for  it  is  fairly  to  be 

,  presumed,  if  he  sought  and  procured  the  reconveyance  of  this 

r  property  in  1845,  that  the  reasons  which  had  induced  him  to 

r  make  a  fictitious  disposal  of  it  had  ceased  to  exist ;  if  they 

.  continued  to  exist,  all  his  trouble,  all  the  annoyances  to  which 


I  this  proceeding  exposed  him,  and  the  false,  not  to  say  dan- 

gerous, position  in  which  it  placed  him,  were  all  fruitless ; 
and  there  is  no  suggestion  whatever  that  he  obtained  this  re- 
conveyance in  consequence  of  any  waning  confidence  in  the 
fidelity  of  Miss  Blackwell  or  Mr.  Livingston.  On  the  con- 
trary, his  intimacy  was  undiminished,  and  he  left  the  whole 
control  of  the  property  in  their  hands.  But  one  of  the  most 
unaccountable  of  the  plaintiff's  inconsistencies  is,  that,  al- 
though he  handed  this  reconveyance  back  to  Livingston,  in 
June,  1846,  at  the  request  of  the  latter,  who  merely  said  he 
wanted  to  look  at  it ;  and  that  he  then  permitted  him  to  take 
it  with  him,  under  his  promise  to  return  it  in  a  ehort  time, 
he  allowed  Livingston  to  retain  it,  without  making  any  de- 
mand for  it,  until  October,  1851 ;  and  consented  also,  not- 
withstanding this  palpable  and  suspicious  violation  of  his 
promise,  that  he  should  continue  the  manager  of  this  prop- 
erly, receiving  all  its  rents,  and  in  1849  and  1850  laying  out 
large  sums  in  its  improvement ;  in  fact,  erecting  new  build- 
ings conjointly  with  the  other  owner,  Mr.  Bradford,  on  both 
lots.  And  all  this  time,  during  this  heavy  expenditure,  the 
plaintiff  was  never  known  to  exhibit  the  least  iijterest  in  the 
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concern.     Mr.  Bradford  bad  nothing  to  do  with  him ;  he " 
not  seen  in  the  affair. 

To  say  that  the  plaintiff,  when  he  conveyed  this  property 
to  Drake,  never  expected,  at  some  future  period,  to  receive. it 
hack,  on  repayment  of  the  consideration  money,  or  that  the 
defendant  Livingston  never  pledged  himself  to  have  it  rpcou- 
veyed,  would  he  saying  what  may  or  not  be  true.  The  court 
has  nothing  to  do  with  surmises  or  conjectures  suggested  by 
this  "strange/'  and  to  the  principal  parties  to  this  controversy, 
"eventful  history."  It  is  very  manifest  that  there  is  most 
audacious  and  most  dishonorable  perfidy  somewhere  ;  but  our 
sphere  of  action,  as  a  court  of  justice,  is  limited  to  proofs  pre- 
scribed by  law ;  we  could  not,  even  if  we  had  just>  moral  rea- 
sons, which  we  have  not,  for  fixing  the  guilt  upon  the  un- 
worthy party,  express  any  opinion,  or  institute  any  action 
upon  it 

All  that  we  are  bound  to  say  is,  that  the  plaintiff  has  not 
legally  proved  his  case ;  that  the  decision  of  the  special  term 
is  against  the  weight  of  evidence;  and  that,  therefore,  its 
judgment  should  be  reversed,  with  costs,  and  a  new  trial  be 
ordered. 

Having  passed  upon  the  whole  case,  independently  of  the 
evidence  excepted  to  by  the  defendant's  counsel,  I  have  not 
thought  it  necessary  to  express  any  direct  opinion  upon  the 
rulings  of  the  judge  in  relation  to  that  portion  of  the  evidence. 

[Nbw  York  Gbvbbal  Tebu,  November  4, 1868.  Darin,  ClcrU  and  Suth- 
erland, Justices.] 


Lyman,  executor,  &c.  w.  Pabsons  and  others, 

A  testator,  who  was  a  resident  of  the  state  of  Connecticut,  and  domiciled  t 
made  his  will  in  that  state,  and  died  there  in  October,  1848,  leaving  a  widow 
and  four  children,  one  son  and  three  daughters,  all  minors  at  the  time  of  his 
death.    A  portion  of  his  estate  consisted  of  a  leasehold  interest  in  two 
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houses  and  lots  in  the  city  of  New  York,  stock  in  an  insurance  company, 
and  promissory  notes  against  persons  and  firms  in  the  city  of  New  York. 
By  his  will,  the  testator,  after  giving  and  devising  to  his  wife  his  homestead, 
furniture,  books,  carriages,  Ac.,  and  to  his  daughter  C.  a  piano-forte,  and 
an  annuity  of  $700  to  his  wife,  gave  and  devised  all  the  residue  of  his  estate 
to  his  executors,  in  trust ;  two-fifth  parts  thereof  for  the  sole  use  and  benefit 
of  his  son,  J.  H.,  and  his  heirs  and  assigns  forever ;  and  the  remaining  three- 
fifth  parts  thereof  for  the  sole  use  and  benefit  of  his  three  daughters,  in 
equal  shares,  to  them  respectively,  and  their  respective  heirs  and  assigns 
for  ever.  The  testator  then  declared  how,  and  in  what  manner,  the  trustees 
were  to  apply  and  dispose  of  the  trust  fund  for  the  use  and  benefit  of  his 
children  and  their  issue.  During  their  minority,  respectively,  the  trustees 
were  directed  to  expend,  for  their  support  respectively,  such  sums  as  might 
seem  expedient ;  charging  the  sums  expended  for  each  towards  his  or  her 
share  of  the  estate.  The  trustees  were  directed  to  pay  his  son,  on  his  at- 
taining the  age  of  21  years,  $5000,  and  a  further  sum,  not  exceeding  $5000, 
if  they  thought  it  would  be  for  his  interest.  On  his  attaining  the  age  of  28 
years,  they  were  directed  to  pay  him  such  an  amount  as  they  should  deem 
it  most  for  his  interest  to  receive,  not  exceeding  $10,000 ;  on  his  attaining 
the  age  of  25,  such  sums  as  they  should  deem  it  most  for  his  interest  to  re- 
ceive, but  not  exceeding  in  any  year  $10,000;  and  they  were  directed  so  to 
continue  to  make  such  payments,  from  one  period  of  two  years  to  another, 
until  the  share  of  the  son  should  have  been  paid.  The  trustees  were  to  pay 
to  each  of  the  daughters  $2000  on  their  respectively  attaining  the  age  of  21, 
and  every  two  years  thereafter  $2000,  until  the  share  of  each  should  have 
been  paid  off;  but  the  trustees,  in  their  discretion,  after  the  first  payment 
to  the  daughters,  were  authorised  to  diminish  the  subsequent  payments, 
provided  they  used  no  unnecessary  delay  in  making  the  ultimate  payment 
of  the  share  of  each  daughter.  If  the  son  should  die  before  receiving  his 
share,  leaving  no  lawful  issue,  then  his  share  remaining  in  the  hands  of  the 
trustees  was  to  be  paid  over,  in  equal  shares,  to  the  daughters.  And  if  any 
one  or  more  of  the  daughters  should  die  before  receiving  payment  of  their 
respective  shares,  leaving  no  lawful  issue,  their  shares  remaining  unpaid 
were  to  be  paid,  two-fifths  of  each  to  the  son,  and  the  remainder  to  the  sur- 
viving daughters.  Should  any  one  or  more  of  the  children  die,  leaving 
lawful  issue,  such  issue  should  be  entitled  in  equal  portions  to  the  share  or 
shares  of  the  respective  parent  or  parents  remaining  in  the  hands  of  the 
trustees ;  but  in  such  case  the  trustees  were  to  hold  and  dispose  of  such  share 
or  shares  in  such  manner  that  such  issue  only,  and  their  legal  representatives, 
should  have*  benefit  or  advantage  thereof.  The  executors  were  directed 
to  sell  the  real  estate  in  New  York  and  Connecticut,  and  to  add  the  proceeds 
thereof  to  the  general  fund.  No  direction  was  given  as  to  the  interest  or 
income  of  the  estate,  as  distinguished  from  the  principal. 
Beid,  1.  That  the  testator  intended  that  the*  bulk  of  his  estate,  real  as  well  as 
personal,  should  be*  converted  into  money,  and  invested  and  kept  together 
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by  his  trustees  as  one  fond ;  and  that  out  of  the  same,  and  its  accruing  in- 
terest or  income,  the  trustees  should,  from  time  to  time,  pay  the  annuity  to 
the  widow ;  the  sums  deemed  expedient  for  the  support  and  education  of 
the  children  daring  their  minority ;  and  as  they  severally  attained  the  age 
of  21,  to  each  a  certain  other  sum ;  and  after  that,  to  pay  over  the  residue 
of  the  fond  or  estate  in  their  hands,  with  its  accruing  interest,  to  the  chil- 
dren and  their  um,  in  certain  periodical  payments  ;  and  in  a  certain  man- 
ner in  their  discretion. 

2.  That  the  testator  did  not  intend  that  his  children  should  hare  the  interest 
or  income  of  the  fond,  and  the  benefits  and  payments  specifically  directed 
by  him,  in  addition ;  bnt  that  he  intended  the  interest  or  income  of  the 
fond  to  be  added  to  the  principal,  and  to  be  kept  together ;  and  that  oat 
of  this  fund,  increased  by  these  additions  of  income  or  interest,  the  pay- 
ments directed  by  him  should  from  time  to  time  be  made. 

8.  That  the  whole  trust  estate  was  to  be  considered  as  converted  Into  money, 
tinder  the  power  of  sale,  and  invested  by  his  trustees  living  in  Connecticut  *, 
and  the  will  was  to  be  carried  into  effect,  and  the  rights  of  parties  bene- 
ficially interested  under  it  were  to  be  determined  according  to  the  laws  of 
that  state. 

4.  That  the  decree  of  the  surrogate,  declaring  that  the  biennial  payments 
directed  in  the  will  to  be  paid  to  the  children  of  the  testator,  were  applicable 
alone  to  the  principal  or  corpus  of  the  estate,  and  declaring  that  the  children 
were  entitled  to,  and  that  the  executor  should  distribute,  the  net  income  of 
their  shares  from  the  time  of  the  testator's  decease,  was  erroneous,  and 
should  %be  reversed. 

6.  That  the  surrogate  of  New  York  had  no  jurisdiction  over  moneys  voluntarily 
paid  to  the  executor  by  New  Tork  debtors,  previous  to  the  granting  of  let- 
ters testamentary  by  said  surrogate ;  and  that  the  decree  of  the  surrogate, 
adjudging  and  decreeing  that  the  executor  should  account  to  the  surrogate 
for  the  assets  realized  by  him  from  debtors  residing  in  New  York  before  the 
issuing  of  letters  testamentary  was  erroneous. 

6.  That  whether  the  trustees  under  the  will  had  discretionary  power  to  pay  to 
the  testator's  son,  J.  H.,  out  of  the  trust  funds  in  their  hands,  at  and  after 
he  should  have  attained  the  age  of  26  years,  $20,000  biennially,  until  his 
entire  share  should  be  paid  off,  was  a  question  for  the  courts  of  Connecticut, 
where  the  fund  was.    ClbbkA,  J.,  dissented. 

APPEAL  from  a  decree  of  the  surrogate  of  New  York, 
giving  a  construction  to  the  will  of  Samuel  Parsons,  de- 
ceased, and  directing  the  executor  to  account  for  the  assets 
realized  by  him  in  this  state.  The  facts  appear  in  the  opinion 
of  Sutherland,  J.,  and  in  the  report  of  the  case  before  the 
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surrogate.    (4  Bradf.  268.)    David  Lyman,  the  executor, 
appealed 

Hiram  Ketchum,  for  the  appellant. 

D.  D.  Field  and  W.  Stanley,  for  the  respondents. 

Sutherland,  J.  I  think  the  construction  of  the  will  of 
Samuel  Parsons  by  the  supreme  court  of  errors  of  Connecticut 
is  the  true  construction,  and  that  of  the  surrogate  of  the 
county  of  New  York  erroneous. 

The  testator,  a  resident  of  the  state  of  Connecticut,  and 
domiciled  there,  made  his  will  in  that  state,  and  died  there 
October  14, 1848,  leaving  a  widow  and  four  children,  one  son 
and  three  daughters,  all  minors  at  the  time  of  his  death ;  and 
an  estate  valued  at  about  $147,000,  a  portion  of  which  con- 
sisted of  a  leasehold  interest  in  two  houses  and  lots  in  the 
city  of  New  York,  valued  at  about  $18,000 ;  six  shares  of  the 
stock  of  an  insurance  company  in  New  York ;  and  promissory 
notes  against  persons  and  firms  in  the  city  of  New  York, 
amounting  to  about  $34,000.  The  testator,  by  his  will,  dated 
the  7th  day  of  October,  1848,  after  giving  and  devising  to  his 
wife  his  homestead,  with  the  furniture,  books,  carriages,  &c, 
and  a  piano-forte  to  his  daughter  Catharine,  and  an  annuity 
of  $700  to  his  wife,  to  be  paid  to  her  by  his  executors  out  of 
his  estate,  until  her  decease  or  marriage ;  gives  and  devises 
all  the  residue  of  his  estate  to  his  executors,  named  in  the 
will,  (David  Lyman,  the  appellant,  and  his  wife*)  in  trust; 
two-fifth  parts  thereof  for  the  sole  roe  and  benefit  of  his  son 
Joseph  H.  Parsons,  and  his  heirs  and  assigns  for  ever ;  and 
the  remaining  three-fifth  parts  for  the  sole  use  and  benefit  of 
his  daughters,  Catharine,  Elizabeth  and  Caroline,  in  equal 
shares  to  them  respectively,  and  their  respective  heirs  and 
assigns  for  ever.  The  testator  then  declares  haw  and  in  what 
manner  the  trustees  are  to  apply  and  dispose  of  the  trust 
fund  for  the  use  and  benefit  of  his  children  and  their  issua 
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During  their  minority,  respectively,  the  trustees  are  directed 
to  expend  for  their  support  respectively  such  sums  as  may 
seem  expedient,  charging  the  sums  expended  for  each  toward 
his  or  her  share  of  the  estate.    The  trustees  are  directed  to 
pay  his  son,. on  his  attaining  the  age  of  21  years,  $5000,  and  a 
further  sum  not  exceeding  $5000,  if  they  think  it  will  be  for  his 
interest.    On  his  attaining  the  age  of  23  years,  they  are  directed 
to  pay  him  such  an  amount  as  they  shall  deem  it  most  for 
his  interest  to  receive,  not  exceeding  $10,000 ;  on  his  attain- 
ing the  age  of  25,  such  sums  as  in  their  discretion  they  shall 
deem  it  most  for  his  interest  to  receive,  but  not  exceeding  in 
any  one  year  $10,000 ;  and  they  are  directed  so  to  continue 
to  make  such  payments,  from  one  period  of  two  years  to  an- 
other, until  the  share  of  the  son  shall  have  been  paid  off  and 
discharged.     The  trustees  are  to  pay  to  each  of  the  daughters 
$2000,  on  their  respectively  attaining  the  age  of  21 ;  and 
every  two  years  thereafter  $2000,  until  the  share  of  each  shall 
have  been  paid  off;  but  the  trustees,  in  the  exercise  of  a 
sound  discretion,  after  the  first  payment  to  the  daughters,  are 
authorized  to  diminish  the  subsequent  payments,  provided  they 
use  no  unnecessary  delay  in  making  the  ultimate  payment  of 
the  share  of  each  daughter.     If  the  son  dies  before  receiving  his 
share,  leaving  no  lawful  issue,  then  his  share  remaining  in  the 
hfl-ndg  of  the  trustees  is  to  be  paid  over  in  equal  shares  to  his 
daughters.  If  any  one  or  more  of  his  daughters  should  die  before 
receiving  payment  of  their  respective  shares,  leaving  no  lawful 
issue,  their  shares  remaining  unpaid  shall  be  paid,  two-fifths 
of  each  to  the  son,  and  the  remainder  to  the  surviving 
daughters.    If  any  one  or  more  of  the  children  die,  leaving 
lawful  issue,  such  issue  shall  be  entitled  in  equal  portions 
to  the  share  or  shares  of  the  respective  parent  or  parents  re- 
maining in  the  hands  of  the  trustees ;  but  in  such  case  the 
trustees  are  to  hold  and  dispose  of  such  share  or  shares  in  such 
manner  that  such,  issue  only,  and  their  legal  representatives, 
and  no  other  person  or  persons,  shall  have  benefit  or  advan- 
tage thereof.    The  executors  are  directed  to  sell  the  real 
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estate  in  New  York  and  Connecticut,  and  to  add  the  proceeds 
thereof  to  the  general  fund.  The  funds  arising  from  the  bills 
of  exchange  and  promissory  notes,  as  well  as  all  other  funds 
coming  into  their  hands,  are  directed  to  be  invested  in  safe 
interest  paying  national  or  state  stocks,  and  some  few  banks 
of  character  and  credit.  No  direction  is  given  as  to  the  in- 
terest or  income  of  the  estate  as  distinguished  from  the  prin- 
cipal These  are  the  principal  features  and  directions  of  the 
will 

It  is  very  plain  that  the  testator  intended  that  the  bulk  of 
his  estate,  real  as  well  as  personal,  should  be  converted  into 
money,  and  invested  and  kept  together  by  his  trustees  as 
one  fund;  and  that  out  of  the  same,  and  its  accruing 
interest  or  income,  the  trustees  should  from  time  to  time  pay 
the  annuity  to  the  widow ;  the  sums  deemed  expedient  for 
the  support  and  education  of  the  children  during  their  minor- 
ity ;  and  as  they  severally  attained  the  age  of  21,  to  each  a 
certain  other  sum ;  and  after  that  to  pay  over  the  residue  of 
the  fund  or  estate  in  their  hands,  with  its  accruing  income,  to 
the  children  and  their  issue  in  certain  periodical  payments ; 
and  in  a  certain  manner,  with  certain  discretionary  powers, 
given  to  the  trustees;  specified  in  the  will  with  wonderful 
precision  of  language. 

The  direction,  with  regard  to  those  payments  for  the  sup- 
port and  education  of  the  children  during  their  minority,  and 
to  them  and  their  issue  on  their  attaining  their  majority,  and 
afterwards  so  carefully  given  in  the  will,  may  be  considered, 
and  is  a  declaration  by  the  testator  of  the  manner  in  which 
he  intended  them  to  be  benefited  by  his  estate,  and  by  his 
previous  direct  bequest  and  devise  thereof  to  his  executors  in 
trust  for  their  use  and  benefit 

The  testator  did  not  intend  that  his  children  should  have 
the  interest  or  income  of  the  fiind,  and  the  benefits  and  pay- 
ments specifically  directed  by  him  in  addition ;  but  he  in- 
ttoddd  the  interest  or  income  of  the  fund  to  be  added  to  the 
principal,  and  to  be  kept  together,  and  that  out  of  this  fund, 
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increased  by  these  additions  of  income  or  interest,  the  pay- 
ments directed  by  him  to  be  made  by  his  trustees  should, 
from  time  to  time,  be  made.  It  is  very  probable  and  reason- 
able that  the  interest,  or  sufficient  to  make  the  payment, 
would  fint  be  taken  and  used. 

If  there  is  any  unlawful  accumulation,  or  suspense  of  the 
absolute  power  of  alienation,  directed  by  the  will,  or  involved 
in  its  provisions,  it  is  for  the  courts  in  Connecticut  to  say  so. 
The  testator  lived  there;  made  his  will  there;  died  there; 
and  this  whole  trust  estate  is  to  be  considered  as  converted 
into  money  under  the  power  of  sale,  and  invested  by  his  trus- 
tees living  there.  The  will  is  to  be  carried  into  effect,  and 
the  rights  of  parties  beneficially  interested  under  it  are  to  he 
determined  according  to  the  laws  of  that  state.  The  testator 
violated  no  law  of  this  state  in  making  his  will,  and  none  need 
be  violated  in  carrying  it  out 

It  is  very  clear  that  the  surrogate  of  New  York  was  led  to 
his  construction  of  the  will  by  too  close  attention  to  the  par- 
ticular clause  of  the  gift  and  devise  to  the  executors  in  trust 
for  the  use  and  benefit  of  the  children,  their  heirs,  &&,  with- 
out paying  sufficient  attention  to  the  subsequent  provisions 
of  the  will,  qualifying  and  explaining  this  use  and  benefit, 
and  showing  the  testator's  intention. 

If  the  construction  of  the  will  was  called  for  by  the  proceed- 
ing before  the  surrogate  of  New  York,  I  think,  therefore,  his 
construction  was  erroneous,  and  that  the  parts  of  his  decree 
founded  thereon,  declaring  that  the  biennial  payments  directed 
in  the  will  to  be  paid  to  the  children  of  the  testator,  are  appli- 
cable alone  to  the  principal  or  corpus  of  the  estate,  and  declar- 
ing that  the  children  are  entitled  to,  and  that  the  executon 
distribute  the  net  income  of  their  shares  from  the  time  of  the 
testator's  decease,  should  be  reversed. 

The  interest  of  the  children  in  their  unpaid  shares  canhardly 
be  said  to  be  vested;  for,  on  the  death  of  a  child,  his  or  her 
share  remaining  unpaid,  would  go  to  the  surviving  children. 
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or  to  the  issue  of  the  child  so  dying,  under  the  will,  and  not 
under  the  statute  for  the  distribution  of  intestate's  estates. 

For  reasons  which  will  be  very  briefly  stated,  I  also  think 
that  part  of  the  decree  of  the  surrogate  of  New  York  adjudg- 
ing and  decreeing  that  the  appellant  should  account  to  said 
surrogate  for  the  assets  realized  by  him  from  persons  and  firms 
residing  in  the  city  of  New  York,  and  paid  to  the  appellant 
before  letters  testamentary  were  granted  by  the  said  surrogate, 
was  equally  erroneous  and  should  be  reversed. 

I  suppose  it  would  be  correct  to  say  that  the  title  to  all  the 
personal  property  or  movables  of  the  testator,  wherever  situ- 
ated, vests  in  his  executor  on  his  death,  by  virtue  of  the  ap- 
pointment in  the  will,  rather  than  by  the  probate  of  the  will 
and  the  granting  of  letters  testamentary.  (Schultz  v.  Ptdver, 
11  Wend.  363.  Valentine  v.  Jackson,  9  id.  303.  1  Wms.  on 
Eotre,  239.) 

The  probate  and  granting  of  letters  testamentary  is  a  mu- 
nicipal regulation  for  the  purpose  of  furnishing  authenticated 
evidence  of  the  title  of  the  executor  and  of  his  right  to  assert 
and  enforce  it.  But  one  state  cannot  make  a  rule  or  regula- 
tion of  evidence  for  the  courts  and  authorities  of  another  state ; 
and  therefore  whether  letters  testamentary  granted  in  Con- 
necticut Bhall  be  evidence  of  the  executor's  title  and  rights  in 
New  York,  depends  upon  the  laws  of  New  York.  But  as  this 
question  of  evidence  cannot  arise  except  in  some  suit  or  legal 
proceeding  by  or  against  the  executor  for  enforcing  or  attempt- 
ing to  enforce  his  right  and  title,  I  must  confess  I  cannot  see 
how  it  can  arise  in  the  case  of  a  voluntary  payment  to  a  for- 
eign executor,  the  party  paying  the  money  taking  upon  him- 
self the  risk  of  the  title  of  the  executor  and  of  his  right  to 
receive  payment.  In  this  case,  it  appears  that  about  $34,000 
of  the  estate  of  the  testator  consisted  of  promissory  notes  of 
persons  and  firms  residing  in  the  city  of  New  York';  that  all 
of  these  notes  were  deposited  by  the  executors  in  the  Mar- 
chants'  Bank  of  the  City  of  New  York,  and  in  the  Middlesex 
County  Bank  in  Connecticut,  and  that  they  were  all  volunta- 
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rily  paid  before  October  27, 1849.  Who  can  find  fault  with 
this  voluntary  payment  without  suit,  fraud,  or  force  ?  The 
parties  who  paid  the  money  cannot  and  do  not ;  for  they  have 
not  been  called  upon  for  the  money  again  ;  and  it  is  not  pre- 
tended that  they  have  not  paid  it  to  the  right  person.  The 
legatees,  or  those  beneficially  interested  under  the  will,  cannot, 
for  the  money  has  been  paid  to  the  right  persons,  and  has  gone 
to  the  right  place — into  the  general  fund  of  the  estate  in  the 
hands  of  the  trustees,  to  be  distributed  and  paid  out  by  them 
under  the  will  of  the  testator ;  the  construction  of  which,  it  is 
admitted,  belongs  to  the  courts  in  Connecticut;  or  at  all 
events,  is  to  be  construed  and  carried  into  effect  according  to 
the  laws  of  Connecticut.  Who,  then,  can  complain  ?  And 
why  should  the  surrogate  of  New  York  have  assumed  jurisdic- 
tion over  the  moneys  thus  voluntarily  paid  to  the  appellant 
by  the  New  York  debtors,  and  which  had  been  added  by  him 
to  the  general  fund  of  the  estate  in  the  hands  of  the  trustees 
in  Connecticut,  and  had  been  held  by  such  trustees  there,  to 
be  disposed  of  under  the  trusts  of  a  will  executed  and  which 
took  effect  there  nearly  six  years  ago,  when  letters  testa- 
mentary were  issued  to  the  appellant  by  the  surrogate  of  New 
York? 

In  my  opinion  it  is  clear,  both  on  principle  and  authority, 
that  the  surrogate  of  New  York  had  no  jurisdiction  whatever 
over  the  moneys  thus  voluntarily  paid  to  the  appellant  by  the 
New  York  debtors  previous  to  the  granting  of  letters  testa- 
mentary by  said  surrogate.  (  Vroom  v.  Van  Home,  10  Paige, 
556,  557,  and  authorities  cited  by  the  chancellor  in  that  com. 
Selectmen  of  Boston  v.  Boylston,  2  Mass.  R.  384.)  It  is  true 
that  it  is  perfectly  well  settled  that  the  executors  of  Samuel 
Paraons  could  not  have  maintained  a  suit  in  this  state  by  vir- 
tue of  the  letters  testamentary  granted  in  Connecticut.  (Jfo- 
Namara  v.  Dwyer,  7  Paige,  243.  Schultz  v.  PtUver,  supra.) 
But  it  appears  equally  Well  settled  that  the  will  was  to  be  in- 
terpreted, and  the  personal  estate  of  the  deceased  wae  to  be 
disposed  of  and  distributed,  according  to  the  laws  of  the  coun- 
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try  in  which  he  had  his  domicil  at  the  time  of  his  death. 
(Shultz  v.  Pulver,  supra,  4  John.  Gh.  469.)  The  surrogate 
of  New  York  admits  in  his  opinion  in.  this  case  that  "  this 
estate  is  to  be  distributed,  and  the  will  interpreted  according 
to  the  laws  of  the  domicil  of  the  testator/' 

Whether  the  trustees  under  the  will  have  discretionary 
power  to  pay  to  the  testator's  son,  Joseph  H.  Parsons,  out  of 
the  trust  funds  in  their  hands,  at  and  after  his  having  attained 
the  age  of  25  years,  $20,000  biennally  until  his  entire  share 
shall  have  been  paid  off,  is  a  question,  I  think,  for  the  court 
of  Connecticut,  where  the  fund  is. 

It  is  very  clear,  for  reasons  before  stated,  that  the  part  of 
the  surrogate's  decree  declaring  that  the  trustees  have  this 
discretionary  power  to  pay  him  $20,000  biennally  out  of  the 
principal  of  his  share,  as  distinguished  from  the  income,  ordered 
to  be  paid  over  to  the  children  by  the  appellant,  is  erroneous 
and  should  be  reversed. 

In  my  opinion,  all  those  parts  and  portions  of  the  decree  of 
the  surrogate  appealed  from  by  David  Lyman  should  be 
reversed. 

Daviss,  P.  J.,  concurred. 

Clbbxe,  J.,  (dissenting.)  After  a  very  minute  examination 
of  the  facts  and  principles  involved  in  this  case,  I  entirely  con- 
cur with  the  surrogate  in  the  conclusions  at  which  he  has 
arrived  on  the  two  questions  presented  to  him. 

I.  The  executor  having  submitted  himself  to  the  jurisdiction 
of  the  surrogate  of  this  county,  must  account  to  him  in  rela- 
tion to  cUl  matters  connected  with  his  duties,  and  his  account- 
ability, as  executor.  The  power  of  the  officer  is  not  partial  tor 
fragmentary ;  but,  in  order  to  be  effectual,  must  embrace  every 
thing  necessary  to  the  perfect  administration  of  the  estate. 
Whatever  might  have  been  the  motive  of  the  executor  in  ap- 
plying for  letters  testamentary  here,  or  whatever  necessity  might 
have  impelled  him  to  apply,  the  surrogate  cannot  inquire,  as 
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far  as  the  accounting  is  concerned,  whether  he  has  accounted 
before  any  other  jurisdiction,  or  not  I  repeat,  having  come 
here,  he  is  bound  to  account  here,  and  that  not  in  part,  but  in 
whole.  He  must  account,  and  that  necessarily  means  that  he 
must  render  an  entire  statement  of  his  receipts,  payments  and 
charges.  Of  course,  he  cannot  be  compelled  to  pay  what  be  is 
bound  to  pay,  more  than  once.  But  with  regard  to  that  mat- 
ter, on  this  occasion,  the  surrogate  and  the  court  have  nothing 
to  do.    The  inquiry  now  concerns  merely  the  accounting. 

II.  The  surrogate,  then,  having  the  power  to  compel  a 
complete  accounting,  he  can  determine  the  manner  of  the 
accounting,  and  the  principles  by  which  it  is  to  be  governed, 
only  by  the  laws  of  our  own  state.  If  they  are  in  conflict  with 
the  laws  of  any  other  jurisdiction,  within  which  the  property 
involved  is  placed,  or  before  whom  the  executor  might  have 
previously  accounted,  it  is  not  for  the  surrogate  to  apply  the 
remedy. 

In  the  beginning  of  the  bequest,  the  whole  estate  is  given 
absolutely  for  the  sole  use  and  benefit  of  his  son  and  daugh- 
ters, their  heirs  and  assigns  for  ever.  There  is  nothing  incon- 
sistent with  this  absolute  gift  in  the  subsequent  clauses  of  the 
will  It  is  indeed,  as  to  each  legatee,  liable  to  be  divested,  in 
case  he  should  die  before  the  payment  of  the  share.  But  we 
know  that  the  prior  devise  or  bequest "  must  not  be  disturbed 
further  than  is  absolutely  necessary  for  the  purpose  of  giving 
effect  to  the  posterior  qualifying  disposition."  It  was  very 
different  in  the  case  of  Ohrystie  v.  Phyfe,  in  which  I  maintain- 
ed that  the  prior  words  of  absolute  inheritance  were  nullified 
by  the  posterior  qualifying  words.  The  subsequent  limita- 
tions in  that  case  provided  that  if  Miss  Mackaness  should  die 
unmarried  without  leaving  lawful  issue,  the  estate  should  go 
to  her  sisters,  their  heirs  and  assigns  for  ever.  If  she  should  die 
leaving  lawful  issue,  then  to  such  child  or  children,  his,  her  or 
their  heirs  and  assigns  for  ever ;  and  in  case  she  should  die 
without  lawful  issue,  and  if  at  her  death,  her  sisters  should 
not  be  living,  the  will  provided  that  the  estate  should  go  to 
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the  children  of  her  said  sistere,  their  heirs  and  assigns  for  ever. 
By  no  possibility,  I  therefore  contended,  by  virtue  of  that  de- 
vise, if  the  limitations  were  not  to  be  totally  rejected,  could  a 
fee  vest  in  Miss  Mackaness.  These  principles,  which  were 
indicated  in  a  dissenting  opinion,  have  been  since  fully  recog- 
nized by  the  court  of  appeals,  in  Norris  v.  Beyea,  (3  Kernan9 
273.)  In  that  case,  there  was  a  bequest  in  language  denoting 
an  absolute  gift  of  the  whole  estate ;  but,  in  a  subsequent  part 
of  the  same  will  there  was  a  limitation  over,  in  the  event  of 
the  first  legatee  dying  under  age  and  without  issue.  The 
gifts,  it  was  held,  were  not  repugnant  to  each  other ;  but  the 
latter  was  a  valid  executory  gift.  In  these  cases  the  intent 
of  the  testator,  notwithstanding  the  apparent  repugnancy, 
could  be  deduced  from  the  whole  scope  of  the  will. 

In  the  case  before  us,  notwithstanding  a  similar  apparent 
repugnancy,  the  intent  of  the  testator  can  also  be  deduced 
from  the  whole  scope  and  purport  of  the  will ;  but  the  intent 
is  dissimilar  from  that  deducible  in  the  other  cases.  The  por- 
tions treated  of  are  invariably  called  the  shares  of  the  legatees, 
vested  in  and  belonging  to  them,  and  to  be  paid  to  them,  and 
to  be  given  over  only  in  case  of  death  before  payment.  The 
payments  are  to  be  made,  in  some  respect,  according  to  the 
discretion  of  the  executors ;  but  it  was  evidently  intended  by 
the  testator,  that  the  time  of  payment  should  not  be  arbitra- 
rily protracted.  They  are  cautioned  not  "  to  use  unnecessary 
delay  in  making  ultimate  payment"  of  the  share  of  each 
daughter.  Now,  although,  as  ve  have  seen,  the  mere  employ- 
ment of  the  ordinary  technical  words  of  inheritance,  does  not 
peremptorily  and  positively  import  a  fee,  or  absolute  owner- 
ship, in  defiance  of  subsequent  words  of  qualification  and  lim- 
itation ;  yet,  if  in  addition  to  the  words  of  inheritance,  there 
is  enough  in  the  whole  tenor  and  language  of  the  will,  to  show 
that  the  testator  intended  that  the  whole  property  in  the  be- 
quest should  vest  in  the  legatee,  and  not  a  mere  life  or  usu- 
fructuary interest,  then  it  is  a  safe  rule,  that  the  effect  of  the 
subsequent  words  shall  be  countervailed  and  the  prior  words 
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effectuated.  This  I  have  endeavored  to  illustrate  in  the  < 
to  which  I  have  above  referred.  And  I  think  the  present  case 
affords  an  additional  illustration  of  it  The  testator  directs 
fall  payment  and  discharge  of  the  corpus,  the  principal,  of  the 
estate,  not  a  payment  or  application  merely  of  the  proceeds  or 
profits  of  it.  This  right  to  the  corpus  or  principal,  according 
to  the  respective  shares,  he  plainly  designed  should  at  once 
vest  in  each  child ;  liable,  indeed,  and  barely  liable,  to  be  di- 
vested. But  it  would  be  a  strange  construction  to  liken  such 
a  bequest  to  a  contingent  or  usufructuary  interest  I,  there- 
fore, agree  with  the  surrogate,  that  the  children  are  entitled 
to  all  the  produce  of  their  shares  from  the  time  of  the  testa- 
tor's decease,  deducting  what  has  been  expended  for  their 
maintenance  respectively ;  and  that  the  biennial  payments  are 
applicable  alone  to  the  principal 
The  surrogate's  decree  should  be  affirmed,  with  costs. 

Decree  reversed. 

[New  York  Gehibal  Tkrk,  November  28, 1868.    Davies,  Clerk*  and  AiO- 
land,  Justices.] 


Habt,  receiver  of  the  Orleans  Insurance  Co.  vs.  AcmLLEa 

A  certificate,  by  examiners  appointed  by  the  comptroller,  under  section  11  of 
the  act  of  April  10, 1849,  relative  to  the  incorporation  of  insurance  compa- 
nies, stating  that  they  have  made  an  examination,  and  found  that  a  mutual 
insurance  company  "  has  received,  and  is  in  actual  possession  of  capital, 
consisting  of  premium  notes,  to  an  amount  at  least  equal  to  the  amount  re- 
quired by  said  act,  to  wit,  the  sum  of  $100,000 ;"  and  that  from  the  best  in- 
formation they  are  able  to  obtain,  they  are  "  satisfied  that  the  said  notes  are 
valid,  for  the  purposes  specified  in  the  5th  Bection  of  said  act,"  is  substan- 
tially in  conformity  with  the  requirements  of  the  11th  section  of  said  act, 
and  is  sufficient 

And  Jf  the  comptroller,  after  reciting  the  report  of  the  examiners,  certifies 
"  that  the  said  company  is  possessed  of  an  amount  of  capital  equal  to  the 
amount  specified"  in  the  6th  section  of  the  statute,  this,  also,  is  sufficient  in 
point  of  form. 
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A -promissory  note,  given  to  a  mutual  insurance  company  about  to  be  formed, 
for  the  amount  of  an  insurance  to  be  consummated  by  the  company  upon 
its  organization,  by  which  the  insured  promises  to  pay  to  the  company  the 
sum  specified,  in  such  proportions  and  at  such  times  as  the  directors  of  the 
company  may,  agreeably  to  the  charter  and  by-laws,  require ;  such  note  be- 
ing made  for  the  purpose  of  complying  with  the  provisions  of  the  act  of 
April  10, 1849,  relative  to  the  incorporation  of  insurance  companies,  and  of 
constituting  a  part  of  the  capital  stock ;  is  payable  absolutely,  and  can  be 
collected  by  a  receiver  of  the  company  upon  its  failure. 

The  act  of  April  10,  1849,  does  not  authorize  the  formation  of  insurance  com- 
panies upon  the  mutual,  and  the  stock  plans,  combined. 

Hence  a  company,  organized  under  that  act,  cannot  accept  premium  notes 
from  a  portion  of  its  customers,  and  cash  premiums  from  the  remainder ; 
and  then  assess  the  premium  notes  to  pay  losses  occurring  in  either  depart- 
ment. 

MOTION  for  a  new  trial  upon  exceptions,  ordered  to  be 
heard  at  a  general  term.  The  action  was  upon  a  premi- 
um note,  in  these  words :  "For  value  received,  in  policy  No. 
1875,  dated  Jan.  25th,  1851,  issued  by  the  Orleans  Insurance 
Company,  [I]  promise  to  pay  the  said  company,  or  their 
treasurer  for  the  time  being,  the  sum  of  three  hundred  and 
fifty  dollars,  in  such  proportions,  and  at  such  times,  as  the 
directors  of  said  company  may,  agreeably  to  their  charter  and 
by-lawB,  require,  (Signed)        H.  S.  Achilles." 

The  questions  discussed  are  sufficiently  presented  in  the 
opinion. 

Arad  Thomas,  for  the  plaintiff. 

H.  B.  Selden,  for  the  defendant. 

By  the  Court,  Mabvin,  J.  There  was  a  motion  for  a  non- 
suit, upon  the  ground  that  the  Orleans  Insurance  Company 
had  never  been  legally  organized.  The  objection  was,  that 
the  certificates  annexed  to  the  proposed  charter  were  not  in 
conformity  with  the  requirements  of  the  statute ;  and  the 
counsel  specified  wherein  they  were  defective.  It  should  be 
stated  that  the  Orleans  Insurance  Company  was,  by  its  ftrti- 
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cles  of  association  or  charter,  to  conduct  its  business  on  "the 
plan  of  mutual  insurance/1  The  comptrollor,  as  authorized 
by  §  11,  appointed  three  persons  to  make  an  examination,  and 
these  persons,  after  receiving  their  appointments,  &c,  certified 
"that  we  have  this  5th  day  of  June,  1850,  made  an  examina- 
tion, and  found  that  said  company  have  received,  and  are  in 
actual  possession  of  capital,  consisting  of  premium  notes,  to 
an  amount  at  least  equal  to  the  amount  required  by  said  act, 
to  wit,  the  sum  of  $100,000."  The  examiners  add,  "We 
further  certify  that,  from  the  best  information  we  are  able  to 
obtain,  we  are  satisfied  that  the  said  notes  are  valid  for 
the  purposes  specified  in  the  5  th  section  of  said  act."  The 
statute  requires  the  examiners  to  certify,  under  oath,  in  the 
case  of  a  mutual  company,  "that  it  has  received,  and  is  in 
actual  possession  of  the  capital,  premiums,  or  engagements  of 
insurance,  as  the  case  may  be,  to  the  full  extent  required  by 
the  5th  section  of  the  act'1  (Session  Laws  1849,  445,  §  11.) 
The  comptroller,  after  reciting  the  report  of  the  examiners, 
certifies  "that  the  said  company  is  possessed  of  an  amount  of 
capital  equal  to  the  amount  specified  in  the  section  aforesaid/' 
For  the  purpose  of  ascertaining  whether  the  certificates 
of  the  examiners  and  comptroller  were  in  accordance  with 
the  requirements  of  the  act,  it  will  be  necessary  to  examine 
§  5,  referred  to ;  and,  for  the  purpose  of  construing  this  sec- 
tion, it  will  be  necessary  to  examine  other  portions  of  the  stat- 
ute. The  1st  section  of  the  act  is  very  general,  authorizing 
the  formation  of  insurance  companies,  including  insurance  on 
health  and  life,  and  the  power  to  grant,  purchase  or  dispose 
of  annuities.  The  4th  section  authorizes  the  opening  of 
books  for  subscription  to  the  capital  stock  of  the  company  in- 
tended to  be  organized,  and  to  keep  them  open  until  the  full 
amount  specified  in  the  charter  is  subscribed,  or  "in  case  the 
business  of  such  company  is  proposed  to  be  conducted  on  the 
plan  of  mutual  insurance,  then  to  open  books  to  receive  prop- 
ositions, and  enter  into  agreements,  in  the  manner  and  to  the 
extent  hereinafter  specified/'    Then  follows  the  5th  section. 
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estate  in  New  York  and  Connecticut,  and  to  add  the  proceeds 
thereof  to  the  general  fund.  The  funds  arising  from  the  bills 
of  exchange  and  promissory  notes,  as  well  as  all  other  funds 
coming  into  their  hands,  are  directed  to  be  invested  in  safe 
interest  paying  national  or  state  stocks,  and  some  few  banks 
of  character  and  credit.  No  direction  is  given  as  to  the  in- 
terest or  income  of  the  estate  as  distinguished  from  the  prin- 
cipal These  are  the  principal  features  and  directions  of  the 
will 

It  is  very  plain  that  the  testator  intended  that  the  bulk  of 
his  estate,  real  as  well  as  personal,  should  be  converted  into 
money,  and  invested  and  kept  together  by  his  trustees  as 
one  fund;  and  that  out  of  the  same,  and  its  accruing 
interest  or  income,  the  trustees  should  from  time  to  time  pay 
the  annuity  to  the  widow;  the  sums  deemed  expedient  for 
the  support  and  education  of  the  children  during  their  minor- 
ity ;  and  as  they  severally  attained  the  age  of  21,  to  each  a 
certain  other  sum ;  and  after  that  to  pay  over  the  residue  of 
the  fund  or  estate  in  their  hands,  with  its  accruing  income,  to 
the  children  and  their  issue  in  certain  periodical  payments j 
and  in  a  certain  manner,  with  certain  discretionary  powers, 
given  to  the  trustees;  specified  in  the  will  with  wonderful 
precision  of  language. 

The  direction,  with  regard  to  those  payments  for  thfe  sup- 
port and  education  of  the  children  during  their  minority,  and 
to  them'  and  their  issue  on  their  attaining  their  majority,  and 
afterwards  so  carefully  given  in  the  will,  may  be  considered, 
and  is  a  declaration  by  the  testator  of  the  manner  in  which 
he  intended  them  to  be  benefited  by  his  estate,  and  by  his 
previous  direct  bequest  and  devise  thereof  to  his  executors  in 
trust  for  their  use  and  benefit. 

The  testator  did  not  intend  that  his  children  should  have 
the  interest  or  income  of  the  fund,  and  the  benefits  and  pay- 
ments specifically  directed  by  him  in  addition ;  but  he  in- 
ttoddd  the  interest  or  income  of  the  fund  to  be  added  to  the 
principal,  and  to  be  kept  together,  and  that  out  of  this  fund, 
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received,  and  is  in  the  actual  possession  of  the  capital,  premi- 
ums, or  engagements  of  insurance,  as  the  case  may  be,  to  the 
full  extent  required  by  the  5th  section  of  this  act/'  What  is 
meant  by  the  words  "capital,  premiums,  or  engagements  of 
insurance/'  followed  by  the  words  "as  the  case  may  be/1  and 
then  by  a  reference  to  the  5th  section  of  the  act  ?  We  have 
seen  that  there  was  but  one  mode  of  forming  these  companies, 
and  that  was  by  agreements  entered  into  for  insurance,  the 
premiums  on  which  should  amount  to  $100,000;  and  that 
notes  should  be  taken  therefor,  in  advance,  for  the  premiums. 
What  is  meant  by  "premiums?"  The  5th  section  does  not 
require  the  payment  of  premiums,  or  authorize  the  receipt  of 
any  premiums.  Notes  in  advance  for  the  premiums  were  to 
be  given.  If  the  language  were  "capital  and  engagements/' 
and  rejecting  the  words  "as  the  case  may  be/'  there  would  be 
no  difficulty,  as  by  the  5th  section  it  is  declared  that  the 
notes  shall  be  considered  a  part  of  the  capital  stock ;  or  if 
the  term  "  capital,"  only  had  been  used,  we  should  have  no 
difficulty,  as  it  would  mean  the  notes  described  in  the  5th 
section.  The  language  used  in  the  certificate  is,  "  that  the 
company  has  received,  and  is  in  actual  possession  of  capital, 
consisting  of  premium  notes,  to  an  amount  at  least  equal  to 
the  amount  required  by  said  act,  to  wit,  one  hundred  thou* 
sand  dollars." 

I  am  inclined  to  think  the  certificate  sufficient.  It  is  a 
certificate  that  the  company  had  the  amount  of  capital,  to 
wit,  $100,000,  required  by  the  statute,  and  that  it  consisted 
of  premium  notes.  In  the  statute  they  are  not  called  premi- 
um notes,  but  notes  in  advance  for  the  premiums.  There 
was  no  great  impropriety  in  calling  them  premium  notes. 

The  defendant  offered  to  prove  that  the  company,  at  the 
time  of  its  organization,  had  no  notes,  except  such  as  were  in 
the  form  and  terms  of  the  one  in  suit ;  that  is,  that  they  were 
payable  "in  such  proportions,  and  at  such  time  or  times,  as 
the  directors  of  said  company  may,  agreeably  to  their  charter 
and  by-laws,  require."    The  evidence  was  excluded,  and  the 
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defendant  excepted.  It  is  insisted  that  such  notes  were  not 
authorized  by  the  statute  in  forming  the  company,  and  if  so, 
that  no  company  has  been  formed.  I  think  that  White,  re- 
ceiver &c  v.  Haight,  (16  N.  Y.  B.  310,)  answers  this  objec- 
tion. In  that  case,  the  note  was  given  in  the  course  of  the 
formation  of  the  company,  and  was,  in  form,  substantially  like 
the  note  in  the  present  case  ;  and  it  was  held  by  the  court  of 
appeals  that  the  note,  being  made  for  the  purpose  of  comply- 
ing with  the  provisions  of  the  act,  and  of  constituting  a  part 
of  the  capital  stock,  was  payable  absolutely,  and  that  it  might 
be  indorsed  and  transferred  by  the  corporation ;  and  that  it 
could  be  collected.  This  case  is  in  point.  The  supreme  court 
had  not  the  benefit  of  this  case,  when  Williams,  receiver  die. 
v.  Babcock,  (25  Barb.  109,)  was  decided. 

It  appeared,  from  the  evidence,  that  the  assessment  was 
made  upon  notes  amounting  to  $112,000.  The  aggregate  of 
assessments  was  near  $77,000.  The  assessment  upon  the  de- 
fendant's note  was  $249.25.  A  large  portion  of  the  losses 
were  upon  policies  issued  for  cash  premiums  ;  the  assured,  or 
policy  holders,  having  given  no  notes.  The  witness  stated 
that  he  thought  two-thirds  in  amount  of  the  losses  for  which 
assessments  were  made  were  of  this  class,  and  that  no  corres- 
ponding assessments  were  made  against  the  claimants.  He 
specified  a  large  number  of  such  persons,  and  the  amounts  of 
losses.  Thus  it  is  seen  that  this  company  conducted  its  bu- 
siness upon  the  mutual  insurance  plan,  by  taking  premium 
notes  from  the  assured,  who  thus  became  members  of  the  com- 
pany, and  also  upon  the  cash  plan,  that  is,  receiving  from  the 
assured  a  cash  premium  without  any  notes.  The  result  being, 
that  in  case  of  losses  in  both  cases,  a  resort  might  be  had  to 
the  notes  alone  for  the  payment  of  such  losses.  Had  the  com- 
pany authority  to  proceed  in  this  way  ? 

It  is  declared,  in  the  articles  of  association  or  charter,  that 
the  business  of  the  company  shall  be  conducted  on  the  plan 
of  mutual  insurance.  It  is  then  added :  "  It  shall  possess 
all  the  powers  conferred  by  said  act,  and  which  now  or  here- 
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after  may  be  conferred  by  law,  upon  an  incorporated  com- 
pany formed  under  said  act  for  the  purpose  aforesaid,  bat 
whose  business  is  to  be  conducted  on  the  plan  aforesaid."  It 
is  in  another  section  declared,  that  the  company  shall  regulate 
and  determine  the  rates  of  insurance,  and  the  amount,  by  pre- 
mium notes  or  cash,  to  be  received  from  the  insured,  &c. 
Again :  "It  shall  be  lawful  for  any  person  applying  for  insur- 
ance, if  he  shall  so  elect,  to  pay  such  definite  sum  in  money,  as 
the  company  may  determine,  in  full  for  said  insurance,  and  in 
lieu  of  a  premium  note." 

The  capital  was  to  be  not  less  than  8100,000,  to  consist  of 
premiums  received,  premium  notes,  and  such  cash  capital  as 
by  consent  of  the  board  of  directors  may  have  been  added. 
It  is  also  provided  that  the  board  of  directors  may,  pursuant 
to  the  provisions  of  the  act,  unite  a  cash  capital,  as  an  addi- 
tional security  to  the  members,  over  and  above  their  premi- 
um and  stock  notes,  and  prescribe  the  mode  and  manner  in 
which  said  cash  capital  shall  be  subscribed  and  united  as 
aforesaid.  Here  is  a  sufficient  reference  to  the  charter  for  our 
present  purpose,  and  its  provisions  are,  probably,  sufficient  to 
justify  the  practice  under  it.  The  question  then  is,  did  the 
statute  of  1849  authorize  such  a  charter  ?  In  my  opinion  it 
did  not.  The  statute  is  extremely  obscure,  faulty  and  imper- 
fect, and  great  difficulties  have  arisen  in  construing  it  An 
attempt  was  made  in  this  act,  and  such  was  its  design,  to.  pro- 
vide for  the  organization  of  insurance  companies  upon  differ- 
ent principles  and  plans  from  what  was  previously  practiced. 
But  it  was  never  the  design  that  one  company  should  possess 
the  powers  combined,  of  each  and  all  the  companies  author- 
ized by  the  act ;  and,  in  so  understanding  the  act,  a  fatal 
error  has  been  committed.  Indeed,  if  proper  reflection  had 
been  bestowed  upon  the  subject  by  those  engaged  in  forming 
companies  under  the  act,  they  must,  or  ought  to  have  seen 
that  the  system,  provided  for  in.  the  act,  could  not  be  practi- 
cably united.  The  statute  is 'entitled  "an  act  to  provide  for 
the  incorporation  of  insurance  companies."    The  1st  section 
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is  general.  The  2d  section  relates  to  reinsurance.  The  3d 
section  relates  to  the  mode  of  organizing  and  the  evidence  of 
it.  The  4th  section  authorizes  individuals,  associated  for  the 
purpose  of  organizing  any  company  under  the  act,  after  pub- 
lishing a  notice,  &c,  "  to  open  books  for  subscription  to  the 
capital  stock  of  the  company  so  intended  to  be  organized,  and 
to  keep  the  same  open  until  the  full  amount  specified  in  the 
statute  is  subscribed ;  or,  in  case  the  business  of  such  com- 
pany is  proposed  to  be  conducted  on  the  plan  of  mutual  in- 
surance, then  to  open  books  to  receive  propositions,  and  enter 
into  agreements  in  the  manner  and  to  the  extent  hereinafter 
specified/'  Here  is  a  provision  relating  to  joint  stock  com- 
panies to  be  formed  with  a  certain  amount  of  capital,  and 
which  company,  when  organized,  is  to  insure  third  persons, 
who,  in  no  sense,  are  to  be  members  of  the  company ;  and 
also  another  provision,  relating  exclusively  to  companies  pro- 
posing to  conduct  their  business  on  the  plan  of  mutual  insur- 
ance. These  companies  are  to  be  different  and  distinct  things, 
acting  upon  different  principles,  and  governed  by  different 
rules,  and  the  two  cannot,  in  practice,  be  united.  At  any 
rate  the  legislature  has  authorized  no  union. 

The  5th  section  requires  a  certain  amount  of  capital,  in  case 
the  company  is  a  "joint  stock  company/'  It  then  contains 
provisions  relating  to  companies  formed  for  the  purpose  of  do- 
ing business  "  on  the  plan  of  mutual  insurance/1  By  reading 
this  section  carefully,  it  will  be  seen  that  it  ptovidfcs  that  no 
mutual  insurance  company,  in  any  county  other  than  New  York 
and  Kings,  shall  commence  business  until  agreements  have 
been  entered  into  for  insurance,  the  premiums  on  which  shall 
amount  to  $100,000 ;  and  the  notes  received  th&efor,  payable 
as  aforesaid,  (that  is,  "  at  the  end  of,  or  within  twelve  months 
from,  date  thereof/')  and  which  notes  shall  be  liable  for  and 
used  as  aforesaid,  (that  is,  "  shall  be  considered  a  part  of  the 
capital  stock,  and  shall  be  deemed  valid,  and  shall  be  negotia- 
ble and  collectable  for  the  purpose  of  paying  any  losses  which 
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may  accrue,  or  otherwise.")     These  provisions  relate  to  com- 
panies to  be  formed  on  the  plan  of  mutual  insurance. 

It  is  not  necessary,  in  this  case,  to  enter  upon  an  extended 
explanation  of  these  provisions.  I  had  occasion  some  yean 
since,  at  special  term,  to  consider  them,  and  I  came  to  the 
conclusion  that  it  was  necessary  that  agreements  should  be 
entered  into  for  insurance,  and  that  notes  should  be  given  for 
the  premiums  amounting  in  the  aggregate  to  $100,000.  I 
thought  that  there  should  be  a  "  proposition"  to  become  in- 
sured upon  a  specific  house,  ship,  or  other  insurable  property, 
and  that  an  agreement  should  be  made,  and  a  note  for  the 
premium  given,  so  that  when  the  company  was  organized 
and  commenced  doing  business,  it  could,  and  would,  at  once 
issue  the  policy  to  the  individual  who  had  entered  into  the 
agreement  for  insurance,  and  had  given  his  premium  note. 

As  I  understand  Denio,  Ch.  J.,  in  White  v.  Haight,  (16 
N.  F.  JR.  310,)  he  does  not  appear  to  regard  the  entering  into 
an  agreement  for  any  specific  insurance,  at  the  time  the  note 
is  given,  as  material.  He  regards  them  as  notes  payable  ab- 
solutely, constituting  the  capital  upon  which  the  company  is 
authorized  to  commence  business,  and  entitling  each  maker 
of  a  note  to  policies  of  insurance,  the  premiums  on  which  will 
amount  to  the  amount  of  the  note,  and  that  the  note  is  to  be 
paid  at  all  events.  This  construction  of  the  statute,  as  to 
the  notes,  is  very  important,  and  I  have  no  doubt  correct ; 
and  yet  I  apprehend  that  but  very  few  persons  who  have 
given  their  notes  to  aid  in  the  formation  of  these  companies, 
supposed  at  the  time  that  such  was  their  liability.  In  the 
opinion,  to  which  reference  is  here  made,  the  learned  chief 
justice  has  given  a  history  of  the  legislation  of  the  state,  re- 
lating to  mutual  insurance  companies,  prior  to  the  act  of 
1849 ;  and  although  the  question  involved  and  decided  in  that 
case  was  very  different  from  the  question  we  are  now  consid- 
ering, the  opinion  id  of  great  service  in  elucidating  the  ques- 
tion.   In  the  present  case  construction  must  be  given  to  the 
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words,  "  plan  of  mutual  insurance/'  and  "  mutual  insurance 
company." 

The  statute  does  not  prescribe  the  mode  and  manner  of 
doing  business  after  the  company  is  incorporated,  but  it  de- 
clares that  it  shall  be  the  duty  of  the  corporators  of  any  and 
every  company,  organized  under  the  act,  to  declare  in  the 
charter  the  mode  and  manner  in  which  the  corporate  powers, 
given  under  and  by  virtue  of  the  act,  are  to  be  exercised. 
(§  10.)  It  does  not  follow  from  this,  that  a  company  organ- 
ized to  do  business  on  the  "  plan  of  mutual  insurance"  can 
also,  by  so  providing  in  its  charter,  do  business  as  a  joint  stock 
company.  In  other  words,  such  company  cannot,  by  so  pro- 
viding in  its  charter,  do  any  and  all  kinds  of  insurance,  in  any 
and  all  the  modes  and  manner  contemplated  by  the  statute 
for  the  different  companies.  The  corporators  are  to  declare 
in  the  charter  the  mode  and  manner  in  which  the  corporate 
powere  given  under  and  by  virtue  of  the  act  are  to  be  exer- 
cised ;  that  is,  if  a  mutual  company,  the  mode  and  manner 
of  exercising  the  powers  applicable  to  such  companies.  If  a 
joint  stock  company,  then  the  mode  and  manner  of  exercising 
the  powers  applicable  and  proper  for  such  companies.  And 
for  the  purpose  of  ascertaining  what  powers  are  applicable  to 
mutual  insurance  companies,  and  the  mode  and  manner  of 
exercising  the  powers,  it  is  important  to  know  what  a  mutual 
insurance  company  is.  Judge  Denio,  in  White  v.  Haigkt, 
(*upra9)  after  giving  a  history  of  the  legislation  down  to  1849, 
says,  that  mutual  insurance  consists  in  the  association  of  in- 
dividuals for  the  purpose  of  insuring  each  other.  The  asso- 
ciation was  not  to  have  any  dealings  in  regard  to  insurance, 
except  with  its  own  members.  Each  one  of  these  members 
was  to  be  insured,  and  to  be  indemnified,  in  the  case  of  a  loss, 
at  the  expense  of  all  the  other  members.  The  very  term 
"  mutual  insurance  company"  implies  all  this.  All  the  mem- 
bers of  the  company  mutually  insure  each  other.  The  mode 
and  manner  of  accomplishing  this  may  be,  and  has  been,  differ- 
ent.   The  mode  prescribed  in  the  early  charters  in  this  state 
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was,  that  the  person  insured  should  deposit  his  promissory 
note  for  such  a  sum  of  money  as  should  be  determined  by  the 
directors,  and  a  part  of  the  note,  exceeding  five  per  cent,  was 
to  be  immediately  paid.  Such  person  became  a  member  of 
the  company,  and  was  bound  to  pay  for  losses  in  proportion 
to  the  amount  of  his  promissory  note.  (See  Charter  of  Jeffer- 
son Co.  Mut.  Ins.  Co.,  Sess.  L.  1836,  j>.  43,  §§  6,  8.)  Some 
years  later  a  different  system  was  adopted  in  some  of  the 
charters — generally  in  the  cities — by  which  the  note  of  the  as- 
sured was  dispensed  with,  and  the  cash  premiums  only  were 
paid.  In  some  of  the  charters  the  plan  of  receiving  notes  for 
premiums  in  advance,  of  persons  intending  to  receive  policies, 
was  adopted,  for  the  security  of  the  dealers  with  the  company. 
In  some  of  the  charters  authority  is  given  to  the  company  to 
receive  from  any  person  or  persons  money,  in  the  aggregate 
not  exceeding  a  certain  amount,  and  to  issue  certificates 
therefor,  and  allow  interest  and  profits,  if  any.  This  money, 
so  received,  was  liable  for  losses.  The  persons  advancing  it, 
however,  did  not  become  insured.  I  have  looked  pretty  gen- 
erally through  the  legislation  from  1836.  I  shall  not  here 
refer  to  the  various  statutes  I  have  consulted.  They,  and 
others,  will  be  found  in  the  session  laws.  My  object  in  con- 
sulting them  has  been  to  ascertain  whether  any  company,  or- 
ganized on  the  plan  of  mutual  insurance,  has  been  authorized 
to  enter  into  the  contract  of  insurance  with  a  third  person 
who  did  not  become,  and  was  not  to  become,  a  member  of  the 
company.  I  have  found  no  such  instance,  and  I  apprehend 
none  can  be  found.  All  who  become  insured  in  a  mutual 
company  become  members,  and  are  bound  to  contribute  for 
all  losses,  in  one  form  or  another.  It  will  be  found,  also,  in 
all  the  schemes,  that  there  is  a  complete  mutuality.  In  those 
cases  where  no  notes  were  to  be  given,  it  was  supposed  that 
the  premiums  would  be  sufficient  to  pay  losses,  and  careful 
provisions  were  inserted  relating  to  the  premiums  and  their 
investments.  When  money  was  received  from  third  persons 
it  was  placed  in  hazard  for  losses,  in  consideration  of  the 
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agreement  to  pay  interest,  and  also  profits,  if  any  should  be 
made.  But  it  will  be  found,  on  consulting  the  statutes  and 
the  different  systems,  complicated  as  some  of  them  are,  that 
there  was  a  complete  mutuality  between  all  those  who  were 
insured  and  became  members. 

I  have  no  doubt  a  mutual  insurance  company  may  be  or- 
ganized, under  the  act  of  1849,  upon  any  plan  of  mutual  in^ 
eurance  previously  adopted,  or  probably  upon  any  plan  not 
prohibited  by  law,  which  should  be  mutual,  and  by  which 
each  should  be  insured  by  all  the  others,  and  all  the  others 
by  him.  But  the  plan  must  be  such  as  to  be  practical  and 
capable  of  execution.  It  should  not  contain  provisions  incon- 
sistent and  in  conflict  with  each  other,  and  which  cannot  be 
carried  into  effect.  For  instance,  I  do  not  see  how  a  mutual 
company  can  take  a  premium  note  from  one  of  its  members, 
and  a  small  portion  of  the  note  in  money,  and  from  another  a 
large  sum  of  money  and  no  note.  Any  one  can  Bee  that  this, 
cannot  be  mutual.  The  risks,  or  rather  the  liability  of  the 
insured,  are  not  the  same. 

He  who  has  given  his  note  may  be  called  upon  to  pay  it  in 
fulL  If  so,  he  must  pay  a  much  larger  sum  than  he  who 
paid  all  cash  for  his  policy.  If  not  called  upon  to  pay  any 
of  the  note,  then  he  will  be  in  a  better  condition  than  the  man 
who  paid  a  larger  cash  premium  without  any  note.  There  is 
no  mutuality  in  this  mode  of  doing  business ;  assuming  that 
he  who  paid  cash  only  for  his  policy  is  a  member  of  the  com- 
pany. If  he  is  a  member  of  the  company,  he  should  be  as- 
sessed to  pay  losses ;  and  how  can  this  be  done  justly,  he 
having  paid  a  much  larger  sum  in  cash  for  his  policy  than 
those  who  gave  notes  ? 

I  suppose,  however,  that  the  cash  policy-man  is  not  re- 
garded as  a  member  of  the  company.  The  charter  in  the 
present  case  is  extremely  meagre.  It  declares,  what  was  quite 
unnecessary,  that  it  (the  company)  shall  possess  all  the  powers 
conferred  by  the  act.  It  would  have  had  all  the  powers 
which  the  act  conferred  in  a  case  where  the  business  was  to  be 
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conducted  on  the  plan  of  mutual  insurance,  if  it  had  been 
silent  What  the  statute  requires  is  that  the  mode  and  man- 
ner of  exercising  the  powers  given  should  be  declared  in  the 
charter.  It  is  declared  in  the  charter,  after  speaking  of  pie* 
mium  notes,  &c,  that  "it  shall  be  lawful  for  any  person 
applying  for  insurance,  if  he  shall  so  elect,  to  pay  such  defi- 
nite sum  in  money  as  the  company  may  determine,  in  full  for 
said  insurance,  and  in  lieu  of  a  premium  note."  This  provis- 
ion and  mode  of  doing  business,  in  connection  with  the  mutual 
insurance  plan,  with  premium  notes,  are,  in  my  opinion,  un- 
authorized by  the  statute.  As  I  understand,  it  is  claimed 
in  this  case  that  the  corporation  had  the  power  to  insure  for 
cash  those  who  should  not  become  members.  In  other  words, 
it  could  do  all  that  a  joint  stock  company  could  do.  The 
two  systems  cannot  be  united.  Those  persons  who  obtained 
policies  for  cash  only,  are  either  members  of  the  company, 
and  if  so,  should  be  assessed  for  their  proportion  of  the  loam ; 
or  they  are  not  members,  and  the  agreements  upon  which 
their  policies  were  issued  were  void,  and  the  company  incurred 
no  liability  upon  the  policies.  There  must  be  a  new  trial; 
costs  to  abide  the  event 

[Erie  Gkvekal  Tbbh,  November  29, 1868.    Grovcr,  Greene  and  Jform, 
Justices.] 


WiluaM  Wellkb  vs.  H.  Wblleb  and  others. 

A  testator,  by  his  will,  which  took  effect  prior  to  the  revised  statutes,  deviled 
as  follows :  "  I  give  and  devise  to  my  two  sons,  Moses  and  Abraham,  the 
farm  I  live  upon,  to  have  and  to  hold  to  them,  their  heirs  and  assigns  for 
ever,  they  supporting  their  mother  thereon  as  above  directed,  and  ptyiag 
my  just  debts  and  funeral  expenses,  to  be  divided  as  equal  as  may  be,  shut 
and  share  alike.  If  either  Moses  or  Abraham  should  die  and  leave  nolaw- 
ful  issue,  then  their  portion  or  share  of  the  land  shall  be  equally  divided  be- 
tween my  son  William  and  the  survivor  of  them."  Moses  died  in  I860, 
leaving  one  child,  and  Abraham  died  in  1867,  leaving  a  widow,  but  noissaa 


ORANGE— DECEMBER,  1858.  589 

Weller  v.  Weller. 

JSfM  that  the  limitation  over  to  William  was  good  aa  an  executory  devise ; 
that  he  was  entitled  to  an  estate  in  fee  in  the  one  half  of  the  lands  derised 
to  Abraham,  exonerated  from  the  dower  of  A.'b  widow ;  and  that  the  remain- 
ing half  of  Buch  lands  descended  to  tho  heirs  at  law  of  Abraham,  subject  to 
the  dower  of  his  widow. 

ACTION  for  a  partition.    The  rights  and  interests  of  the 
several  parties  depended  upon  the  construction  of  the  will 
of  H.  Weller,  deceased. 

Thomas  McKissock,  for  the  plaintiff. 

« 

E.  A.  Brewster,  for  the  defendant  H.  Weller. 

C.  H.  Winfidd,  for  the  defendant  Catharine  Weller. 

Brown,  J.  This  is  an  action  for  the  partition  of  certain 
lands  in  the  county  of  Orange,  and  the  two  questions  which 
I  am  to  determine  arise  upon  the  construction  of  the  will  of 
Hieronimous  Weller,  deceased,  the  ancestor  of  the  parties. 
The  will  bears  date  December  23,  1808,  and  was  proved  May 
29,  1810.  The  clause  of  the  instrument  upon  which  the  ques- 
tions arise  is  in  the  following  words :  "  I  give  and  devise  to 
my  two  sons,  Moses  and  Abraham,  the  farm  I  live  upon,  to 
have  and  to  hold  to  them,  their  heirs  and  assigns  for  ever,  they 
supporting  their  mother  thereon  as  above  directed,  and  pay- 
ing my  just  debts  and  funeral  expenses,  to  be  divided  as  equal 
as  may  be,  share  and  share  alike.  If  either  Moses  or  Abraham 
should  die  and  leave  no  lawful  issue,  then  their  portion  or 
share  of  the  land  shall  be  equally  divided  between  my  son 
William  and  the  survivor  of  them."  Jloses  died  in  the  year 
1850,  leaving  one  heir,  an  only  child.  Abraham  also  died  in 
the  year  1857,  leaving  a  widow,  the  defendant  Catharine,  and 
no  children  or  other  descendants. 

Upon  these  facts,  which  appear  upon  the  face  of  the  plead- 
ings, I  am  of  opinion  that  the  limitation  over  is  good  as  an  ' 
executory  devise.    It  is  not  open  to  the  objection  that  the  4 
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estate  of  William  and  the  survivor  of  the  two  brothers,  Moses 
and  Abraham,  is  to  take  effect  upon  an  indefinite  failure  of 
issue.  The  provision  which  limits  a  part  of  the  estate  to  the 
survivor  of  the  two  is  sufficient  to  rescue  the  limitation  from 
the  consequences  which  would  otherwise  ensue;  because  it 
shows  that  the  testator  intended  issue  living  at  the  time  of  the 
death  of  the  first  taker.  Nor  is  it  an  objection  that  there  is 
no  survivor  to  take  the  share  not  given  to  William.  This 
provision  of  the  will,  which  cannot  be  executed  for  lack  of  a 
survivor,  may  fail  without  impairing  or  destroying  the  other 
part  of  the  limitation,  unless  the  existence  of  a  survivor  is  to 
be  deemed  a  part  of  the  contingency  upon  which  the  limitation 
over  is  to  take  effect ;  which  I  will  notice  hereafter.  When  a 
part  is  susceptible  of  execution  and  a  part  is  not,  that  part 
which  may  be  executed  shall  have  effect,  provided  it  can  be 
separated  from  the  other  part. 

It  is  contended  that  the  limitation  over  is  void,  because  at 
the  time  of  the  death  of  the  first  taker,  who  died  without  issue, 
there  was  no  survivor,  Moses  having  died  before  that  time, 
leaving  issue.  Or,  in  other  words,  because  there  is  no  survivor 
to  share  the  estate  with  William,  the  limitation  over  must  fail 
There  are  two  objections  to  this  proposition.  First.  The  lim- 
itation over  of  the  one  half  of  the  share  to  William  was  good 
as  an  executory  devise,  at  the  time  of  the  death  of  the  testa- 
tor, or  it  was  not.  If  it  was  a  valid  limitation  (as  I  think  it 
was)  it  cannot  be  less  than  valid  now,  because  there  is  no  per- 
son in  being  answering  the  description  of  the  survivor  to  take 
the  other  part.  Second.  The  proposition  implies  that  the 
limitation  over  of  the  one  half  to  William  is  upon  condition 
that  there  shall  be  a  survivor  of  the  brothers  Moses  and  Abra- 
ham in  being  at  the  time  of  the  dying  without  lawful  issue  to 
take  the  other  half.  Now,  the  word  survivor  is  employed  to 
designate  one  of  the  persons  who  is  to  take  under  the  limita- 
tion, and  not  to  prescribe  a  condition  upon  which  William's 
right  to  take  shall  depend.  If  either  Moses  or  Abraham 
should  die  without  lawful  issue,  then  the  one  half  of  the  lands 
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given  to  the  person  bo  dyipg  should  go  over  to  William.  The 
word  either  is  a  distributive  pronoun,  signifying  one  of  the 
first  takers,  and  William's  right  to  the  estate  depends  upon 
no  other  contingency  than  the  dying  without  lawful  issue. 

The  argument  assumes  a  different  form  when  it  is  said  that 
the  limitation  over  must  have  effect  whenever  one  of  the  two 
brothers,  Moses  and  Abraham,  should  die,  because  otherwise 
there  would  be  no  survivor.  In  other  words,  by  naming  the 
survivor  as  one  of  the  persons  to  take  by  force  of  the  words  of 
limitation,  the  testator  intended  that  these  words  should 
have  effect  only  in  the  event  that  the  brother  who  first  died 
should  die  without  lawful  issue.  This  construction  concedes 
it  to  have  been  the  testator's  intention  that  if  Abraham  had 
died  first,  (as  he  died  without  issue,)  William  should  take 
one  half  of  the  lands  given  to  him,  and  that  if  Moses  had  died 
without  lawful  issue,  William  would  also  have  taken  one  half 
of  the  lands  given  to  him.  And  it  goes  very  far,  I  think,  to 
show  an  intention  predominant  in  the  testator's  mind  that 
William  should  have  a  portion  of  the  lands  upon  the  sole  con- 
tingency of  one  of  his  brothers  dying  without  lawful  issue. 
The  testator  doubtless  had  in  his  mind  the  survivor  of  the 
two  brothers  to  take  the  half  of  the  deceased's  share,  should 
the  contingency  happen ;  because  he  so  expresses  himself  in 
his  will.  But  I  think  the  expression  is  by  no  means  to  be 
regarded  as  indicating  an  intention  that  the  limitation  over 
must  have  effect  whenever  one  of  the  first  takers  died,  and  not 
afterwards  when  the  other  died.  If  either  Moses  or  Abraham 
should  die  without  lawful  issue— without  saying  at  what  time 
or  in  what  order,  or  that  the  brother  so  dying  should  leave  the 
other  brother  his  survivor — then  the  estate  of  the  brother  so 
dying  should  go  over,  the  one  half  to  William  and  the  other 
half  to  the  survivor.  This  word  survivor  does  not  create  a 
condition  that  there  shall  be  a  survivor  in  order  to  give  the 
limitation  effect,  but  its  office  is  to  denote  one  of  the  persons 
who  is  to  take  under  it  To  say  that  because  the  brother  who 
died  first  left  lawful  issue  the  entire  estate  vested  absolutely 


592  CASES  IN  THE  SUPREME  COURT. 

WeUer  v.  Welter. 

in  both  the  first  taken,  is  to  interpolate  a  new  condition,  not 
expressed  in  the  will  nor  implied  from  its  language,  and  one 
ithich  the  testator  could  not  have  contemplated. 

The  more  difficult — and  I  may  add  really  doubtful— ques- 
tion arises  upon  the  right  of  Catharine,  the  widow  of  Abraham, 
to  dower  in  the  whole  of  the  lands  devised  to  him.  If  the 
estate  vested  absolutely  in  her  husband  upon  the  deatb  of 
M oses  before  him,  leaving  lawful  issue,  then  of  course  her  right 
to  dower  is  unquestionable.  But  assuming  that  the  limitation 
over  to  William  is  valid,  and  that  he  is  entitled  to  the  half 
of  her  husband's  interest,  is  she  then  entitled  to  her  dower  in 
the  portion  which  thus  vests  in  William  ?  To  entitle  a  widow 
to  her  dower  the  husband  must  have  been  seised  of  a  freehold 
in  possession,  and  also  of  an  estate  of  inheritance  in  reversion 
or  remainder.  The  freehold  and  inheritance  must  unite  in  the 
husband  simvl  et  semel  during  the  marriage.  It  must  have 
been  such  an  estate  that  the  issue  of  the  wife  might  by  possi- 
bility have  inherited.  These  are  the  definitions  furnished  by 
the  elementary  writers ;  but  it  will  be  observed  that  the  requi- 
sites named  relate  to  the  quality  and  not  to  the  quantity  of 
the  estate.  And  according  to  Mr.  Park,  wherever  they  are 
mentioned  in  the  books,  it  is  to  introduce  the  inquiry  whether 
the  quality  of  the  wife's  estate  was  such  that  her  issue  might 
have  inherited,  but  never  with  a  view  to  show  that  the  quan- 
tity of  the  estate  was  such  that  it  might  endure  so  long  as  to 
be  inheritable  by  her  issue.  The  widow  takes  her  estate 
through  the  husband,  but  not  from  him  like  one  who  inherits, 
for  he  can  do  no  act  which  will  divest  her  right.  And  when 
the  estate  of  the  husband  is  determined  by  the  happening  of 
an  event  which  defeats  its  further  continuance,  the  estate  in 
dower  must  be  determined  with  it  It  is  a  part  of  the  same 
estate  of  freehold  and  inheritance  of  which  the  husband  was 
seised,  and  to  the  extent  of  it  so  much  abstracted  from  what 
would  otherwise  desoend  to  the  heirs  at  law.  Abraham  WeUer, 
by  the  express  words  of  the  will,  took  an  estate  in  fee,  but  by 
subsequent  words,  which  I  think  operative  and  effectual,  it 
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was  made  determinable  upon  his  dying  without  issue  living  at 
the  time  of  his  death.  When  that  event  happened,  the  wife's 
right  to  dower  ceased  with  the  estate  out  of  which  it  could 
only  proceed.  This  conclusion  conflicts  with  Lord  Mansfield's 
judgment  in  the  case  of  Buckworth  v.  Thirhel,  (3  Bos.  &  Pvl. 
652.)  It  is  the  rule,  however,  given  by  Mr.  Cruise  in  his  trea- 
tise on  the  law  of  real  property,  (tit  6,  Dower,  ch.  3,  §  33,) 
and  is. the  rule  maintained  by  Mr.  Park  with  singular  ability 
in  his  work  on  the  law  of  dower,  page  174,  to  be  found  in  the 
11th  volume  of  the  Law  Library. 

I  am  therefore  brought  to  determine  that  William  Weller, 
the  plaintiff,  is  entitled  to  an  estate  in  fee  in  the  one  half  of 
the  lands  devised  to  Abraham,  exonerated  from  the  dower  of 
his  widow  Catharine.  And  the  remaining  half  of  such  lands 
(there  being  no  survivor  of  the  two  first  takers)  descends  to 
the  heirs  at  law  of  Abraham,  subject  to  the  dower  of  his  widow 
Catharine. 

The  plaintiff  will  take  the  usual  order  of  reference. 

[Orange  Special  Tbbm,  December  6,  1868.    Brovm,  Justice.] 


Sheldon  vs.  Smith  and  Morgan. 

Where  one  of  two  partners  in  a  firm  doing  business  here  is  absent  in  a  distant 
state,  and  thus  unable  to  assist  in  the  management  of  the  business,  and  to 
assent  to  such  transfers  of  its  property  as  the  exigencies  of  its  affairs  may 
demand,  it  seems  that  such  absence,  if  it  does  not  warrant  the  remaining 
partner  in  making  an  assignment  of  the  partnership  property,  in  trust,  for 
the  benefit  of  creditors,  will  authorize  the  presumption  that  he  was  duly 
empowered  to  make  such  an  assignment  as  attorney  for  the  absent  partner, 
until  the  contrary  appears. 

And  no  one  but  the  absent  partner  can  question  the  validity  of  an  assignment 
thus  executed.  It  is  not  void  per  *et  but  only  voidable  at  the  election  of  the 
absent  partner. 

If,  upon  his  return,  the  absent  partner  affirms  and  ratifies  an  assignment,  exe- 
cuted during  his  absence  by  hiB  partner,  in  his  name  and  as  his  attorney, 
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such  ratification  will  relate  back  to  the  time  of  the  original  execution  of  the 
instrument,  and  render  the  assignment  valid  and  operative  from  that  time. 

Such  assignment,  being  a  complete  and  perfect  deed  immediately  on  its  exe- 
cution and  delivery  to  the  assignees,  it  is  from  that  time  entirely  beyond  the 
control  of  the  resident  partner,  and  he  has  no  power  to  alter,  amend  or  vary 
its  terms  or  provisions. 

Hence,  he  cannot  vary  11b  effect  by  making  a  note  to  a  creditor,  in  the  name 
of  the  partnership,  after  the  execution  of  the  assignment,  and  dating  it  back 
to  a  day  prior  to  the  execution  of  that  instrument,  for  the  purpose  of  having 
such  note  embraced  in  the  schedule  of  debts  preferred  in  the  assignment. 

THIS  action  was  brought  against  the  defendants,  who  are 
assignees  of  the  copartnership  firm  of  Stewart  &  Tunni- 
cliff, to  compel  the  payment  out  of  the  trust  fund  of  a  note 
of  $634.84,  which  it  is  claimed  is,  by  the  terms  of  the  assign* 
ment,  directed  to  be  paid  as  one  of  the  debts  in  the  first  class. 
The  defendants  were  the  sureties  and  accommodation  in- 
dorsers  of  Stewart  &  Tunnicliff -to  a  very  large  amount.  The 
assignment  was  made  primarily  to  secure  the  defendants,  and 
provide  for  the  debts  for  which  they  stood  bound  as  sureties. 
The  assignment  bears  date  on  the  21st  of  October,  1850,  and 
was  executed  on  that  day  by  Tunnicliff,  under  his  hand  and 
seal,  and  it  was  at  the  same  time  executed  by  him  as  attor- 
ney for  Stewart,  and  under  seal.  At  the  time  of  the  execu- 
tion of  the  assignment  Stewart  was  in  California.  He  returned 
in  January,  1851,  apd  on  the  10th  day  of  that  month  ac- 
knowledged the  assignment,  as  thus  executed,  before  the 
county  judge  of  Yates  county.  At  the  time  of  the  execution 
of  the  assignment  the  plaintiff  held  two  demands  against 
Stewart  &  Tunnicliff:  one  was  a  note  of  $600,  given  in  1846, 
and  on  which  the  whole  principal  sum  remained  unpaid  with 
about  two  years'  interest,  and  which  was  signed  by  the  defend- 
ant Smith  as  surety ;  the  other  debt  was  an  open  and  un- 
liquidated account,  made  up  of  items  of  cash  and  other 
matters  of  account,  and  balances  due  on  one  or  two  small 
notes,  for  which  Stewart  &  Tunnicliff  alone  were  liable.  This 
debt,  when  settled  and  liquidated  after  the  assignment,  was 
found  to  amount  to  the  sum  of  $634.84.    The  assignment, 


MONROE— NOVEMBER,  1858.  595 


Sheldon  v.  Smith. 


by  its  terms,  provides  for  the  payment  of  "  one  note  to  Edgar 
Sheldon,  about  six  hundred  and  thirty-four  dollars  and  eighty- 
four  cents,  °  •  °  ($63484)"  It  appeared  that  Tun- 
nicliff  furnished  to  the  scrivener  by  whom  the  assignment  was 
drawn  a  memorandum  to  guide  him  in  the  preparation  of  the 
assignment,  which  specified  both  debts  due  to  the  plaintiff  as 
debts  to  be'  placed  in  the  first  class,  and  described  them  as 
follows : 

"Note  to  Edgar  Sheldon, $63484 

Account       "         "  700.00" 

After  the  assignment  was  executed  by  Tunnicliff,  as  before 
stated,  and  accepted  by  the  defendants,  the  plaintiff  discov- 
ered that  the  account  due  to  him  from  Stewart  &  Tunnicliff 
had  been,  as  he  supposed  by  mistake,  omitted  in  the  class  of 
preferred  debts  in  the  assignment,  and  on  the  22d  or  23d  of 
October  he  induced  Tunnicliff  to  make  a  note  for  the  balance 
of  the  account  in  the  name  of  the  firm,  and  date  it  on  the 
16th  of  October,  prior  to  the  assignment,  so  as  to  bring  the 
debt  within  the  description  given  in  the  assignment.  All  this 
was  without  the  knowledge  of  the  defendants.  It  was  clearly 
proved  in  the  case,  that  the  note  described  in  the  assignment  as 
a  note  to  Edgar  Sheldon,  was  intended  by  all  the  parties  to  the 
assignment,  and  by  Mr.  Glover,  by  whom  the  assignment  was 
drawn,  to  describe  the  note  on  which  the  defendant  Smith  was 
liable  as  surety.  The  referee  decided  that  the  note  of  $63484, 
made  after  the  date  of  the  assignment,  was  the  note  directed  to 
be  paid  by  the  assignment,  and  he  gave  judgment  for  the  plain- 
tiff. The  referee  put  his  decision  upon  the  ground  that  the 
assignment  was  not  complete  until  the  acknowledgment  by 
Stewart  on  the  10th  of  January,  1851,  and  that  it  must  be 
regarded  and  treated  as  bearing  date  on  that  day.  That  at 
that  time  this  note  was  actually  made,  and  was  then  a  valid 
note  of  the  firm.  And  as  the  words  of  the  assignment  exactly 
describe  this  note,  no  evidence  could  be  admitted  to  contradict 
or  vary  it.  The  defendants  appealed  from  the  judgment  en- 
tered upon  this  decision. 
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B.  W.  Franklin,  for  the  appellants.  I.  The  assignment 
took  effect  on  the  day  of  its  date,  and  mast  be  held  to  speak 
from  that  day.  (1.)  Tunnicliff  might,  as  against  every  one 
but  his  copartner,  make  a  valid  assignment  of  the  partnership 
effects  for  the  payment  of  the  partnership  debts.  The 
assignment  was  not  void,  as  the  referee  seems  to  suppose.  It 
was  voidable  only  at  the  election  of  the  copartner.  (Pier- 
pont  v.  Graham,  4  Wash.  Cir.  Co.  Rep.  235.)  (2.)  The 
subsequent  ratification  by  Stewart  is  equivalent  to  an  original 
antecedent  authority,  and  made  the  assignment  operative 
from  its  date.  This  is  so  upon  well  settled  principles.  The 
acknowledgment  by  Stewart  was  a  ratification  of  the  act  of 
Tunnicliff  in  making  the  assignment  on  the  21st  of  October, 
and  not  a  new  execution  of  it  on  the  day  of  the  acknowledg- 
ment. Stewart  acknowledged  that  the  instrument  was  his 
act  and  deed;  that  is,  that  the  act  of  Tunnicliff  in  sub- 
scribing his  name  and  affixing  a  seal  thereto  was  his  act, 
and  that  the  deed  thus  created  was  his  deed.  This  was  not 
only  the  most  solemn  ratification  known  to  the  law,  but  it  was 
equivalent  to  an  original  antecedent  authority  under  seal. 
(Laivrence  v.  Taylor,  5  Hill,  107.  Green  v.  Seton,  1  HalFs 
S.  C.  Hep.  270.  Machay  v.  Bloodgood,  9  John.  285.  Cady 
v.  Shepherd,  11  Pick.  400.  Story  on  Agency,  §§  239-244.) 
(3.)  But  the  assignment  was  good  as  to  Tunnicliff;  and  for 
the  purpose  of  this  action  that  is  all  that  it  is  necessary  for 
the  defendants  to  maintain.  (McBride  v.  Hagan,  1  Wend. 
326.)  (4.)  The  plaintiff  seeks  to  affirm  the  assignment,  for 
he  claims  under  it.  He  must,  therefore,  take  it  as  it  is ;  that  is, 
as  the  act  of  Tunnicliff,  intended  to  be  complete  on  the  21st 
of  October,  and  which,  as  to  him  at  least,  was  in  fact  complete 
on  that  day.  Stewart  ratified  it  as  an  act  performed  for  him 
by  Tunnicliff,  or  his  attorney,  on  that  day.  Stewart,  after 
his  solemn  acknowledgment,  would  not  be  permitted  to  deny 
that  the  assignment  was  not  complete  on  the  day  of  its  date ; 
and  as  the  plaintiff  claims  under  him,  he  can  claim  nothing 
which  Stewart  could  not.     (5.)  It  is  by  no  means  clear  that 
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Tunnicliff  could  not,  under  the  circumstances,  make  a  valid 
assignment  of  the  partnership  effects  under  his  general  au- 
thority as  a  copartner.  Stewart  was  out  of  the  country,  and 
could  not  be  consulted.  Tunnicliff  had  a  right  to  do  what- 
ever the  exigencies  of  the  partnership  required  to  be  done. 
{Anderson  v.  Tompkins ,  1  Brock.  C.  C.  Rep.  462.) 

II.  If  then  the  assignment  is  to  be  regarded  as  an  instru- 
ment made  and  executed  on  the  21st  of  October,  1850,  there 
was  no  such  note  as  the  plaintiff  claims  to  have  paid  out  of  the 
trust  fund  in  existence  on  that  day ;  and  there  was  nothing  in 
the  character  or  circumstances  of  this  demand  to  which  the 
descriptive  words  in  the  assignment  could  apply.  The  words, 
however,  describe  with  sufficient  certainty  the  note  on  which 
the  defendant  Smith  was  surety.  They  describe  "one  note  to 
Edgar  Sheldon  for  about  $63484."  The  description  is  cer- 
tain and  accurate,  so  far  as  it  describes  a  note  to  the  plaintiff. 
The  only  uncertainty  or  misdescription  is  the  amount  of  the 
note,  or  the  amount  due  upon  it,  and  as  to  that  the  assignment 
itself  does  not  profess  to  be  certain.  If  Stewart  &  Tunni- 
cliff had  owed  no  other  debt  to  the  plaintiff,  the  description 
would  have  been  held  sufficient,  without  any  doubt,  to 
authorize  the  payment  of  this  note ;  and  when  it  is  consid- 
ered that  the  primary  object  of  the  assignment  was  to  indem- 
nify the  defendants  in  this  action,  as  the  sureties  of  the 
assignors,  and  that  the  other  debt  to  the  plaintiff  was  un- 
liquidated, and  so  regarded  by  all  the  parties,  there  can  be  no 
reasonable  doubt,  independent  of  the  parol  evidence  so  freely 
admitted  by  the  referee,  but  that  the  note  of  $600,  upon 
which  Smith  was  liable  as  surety,  was  the  note  intended  to 
be  described  by  the  parties  to  the  instrument  If  the  parol 
evidence  is  allowed  to  have  any  weight,  then  it  is  clearly 
shown  that  such  was  the  intention  of  the  parties. 

III.  The  note  claimed  by  the  plaintiff  in  this  action  was 
not  the  note  of  the  partnership.  The  assignment  by  Tunni- 
cliff was  of  itself  a  dissolution  of  the  partnership,  and  his 
authority  to  make  a  promissory  note  in  the  name  of  thfe  firm 
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ceased  on  the  21st  of  October,  1850.  The  note,  therefore,  ig 
not  a  contract  of  the  firm,  even  if  the  debt,  which  is  the  consid- 
eration of  the  note,  is  a  partnership  debt  (Story  on  Part- 
nership, .§§  101,  313.    National  Bank  v.  Norton,  1  Hill,  572.) 

D.  B.  Prosser,  for  the  respondent.  I.  The  referee  having 
found  that  Stewart  &  Tunnicliff,  on  the  16th  October,  1850, 
were  justly  indebted  to  the  plaintiff  in  the  sum  of  $634.84,  the 
payment  whereof  was  provided  for  in  schedule  A  of  the  assign- 
ment, his  finding  should  be  regarded  as  final  and  conclusive 
upon  these  facts. 

II.  One  partner  cannot  make  a  general  assignment  of  the 
partnership  effects  to  trustees,  for  the  purpose  of  selling  and 
distributing  the  proceeds  among  the  creditors,  in  unequal 
proportions.  (Havens  v.  Hussey,  5  Paige,  30.  Hitchcock  v. 
St.  John,  1  Hoff.  511.  Deming  v.  Colt,  and  Hayes  v.  Hey- 
er,  3  Sand/.  B.  284)  Tunnicliff,  in  assuming  to  execute  the 
assignment  as  attorney  for  Stewart,  acted  without  authority. 
Such  an  act  requires  an  express  authority.  Here  none  was 
shown  or  attempted  to  be  proven.  On  the  contrary,  it  is  ad- 
mitted there  was  none.  The  assignment  did  not  take  effect, 
or  speak  for  the  firm,  until  the  10th  day  of  January,  1851, 
after  the  execution  or  acknowledgment  thereof  by  Stewart ; 
until  then  it  was  wholly  inoperative,  and  should  be  construed 
with  reference  to  the  facts  as  they  then  existed.  A  contrary 
construction  would  defeat  the  intention  of  the  assignors  ;  for 
at  that  time  the  plaintiff's  demand  was  in  a  note,  made 
with  the  express  view  of  corresponding  with  the  description 
in  schedule  A.  It  follows,  if  the  assignment  is  to  be  con- 
strued with  reference  to  the  facts,  as  they  existed  on  the  10th 
of  January,  1851,  the  other  question  and  objection  raised  and 
made  on  the  hearing,  are  wholly  immaterial. 

III.  The  defendants  have  no  right  to  complain  of  the  judg- 
ment ;  they  are  not  the  losers  thereby.  It  does  not  appear 
either  in  the  pleadings  or  proof  that  any  other  person  or  per- 
sons are  entitled  to  the  fund  in  their  hands. 
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By  the  Court,  E.  Darwin  Smith,  J.  Upon  the  basis  on 
which  the  referee  put  his  decision,  I  think  this  judgment  can- 
not be  sustained.  The  assignment  was  made,  executed  and 
delivered,  by  Tunnicliff,  on  the  21st  of  October,  1850.  It 
was  signed  by  himself,  and  by  him  as  attorney  for  his  partner 
Stewart,  and  at  the  same  time  signed  by  the  assignees,  and 
accepted  by  them,  and  possession  of  all  the  assigned  property 
taken  by  them  immediately  by  virtue  of  the  same.  At  the 
time  of  such  execution,  delivery  and  acceptance,  Tunnicliff 
was  solely  entrusted  with  the  possession  of  the  partnership 
property,  and  the  entire  management  of  the  partnership  af- 
fairs ;  and  if  he  had  not  authority  to  convey  such  property  to 
trustees,  for  the  purpose  of  paying  the  partnership  debts,  he 
had  the  right  to  pay  the  creditors  with  it,  and  make  such 
other  disposition  of  the  property  as  should  be  adapted  to  sub- 
serve the  interest  of  the  partnership. 

If  the  absence  of  Stewart  in  California,  and  his  entire  ina- 
bility to  assist  in  the  management  of  the  concerns  of  the  part- 
nership, and  to  assent  to  such  transfer  thereof  as  the  exigen- 
cies of  its  affairs  might  demand,  did  not  warrant  Tunni- 
cliff in  making  this  assignment,  absolutely,  it  did,  I  think, 
authorize  the  presumption  that  he  was  duly  authorized  to 
make  it  as  attorney  for  his  partner,  until  the  contrary  appears, 
as  against  all  persons  but  his  absent  partner ;  and  no  one 
else,  I  think,  could  question  the  validity  of  the  assignment 
It  was  not  void  per  ae9  but  at  most  voidable  at  the  election 
of  Stewart.  (Pierpont  v.  Graham,  4  Wash.  O.  C.  B.  232.) 
On  his  return  from  California,  he  might  affirm  or  disaffirm 
the  assignment.  He  did,  in  fact,  affirm  it.  On  the  10th  of 
January,  1851,  he  acknowledged  its  execution  in  due  form,  as 
executed  by  himself ;  thereby  distinctly  affirming  that  it  had 
been  duly  executed  for  him  by  Tunnicliff.  He  did  not  execute 
the  assignment  de  novo.  He  acknowledged,  and  thereby  rat- 
ified and  confirmed  it  as  then  executed.  This  ratification  re- 
lated, necessarily,  to  the  original  execution  of  the  instrument, 
and  was  the  same,  in  legal  effect,  as  if  the  assignment  had,  in 
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fact,  been  executed  by  Tunnicliff  at  the  time  of  its  date,  un- 
der the  fullest  and  most  ample  power  of  attorney  from  his 
partner.  (5  Hill,  107.  Story  on  Agency,  §§  239,  244) 
The  deed  was  thus  a  valid  and  operative  deed  on  and  from 
the  21st  of  October,  1850.  So  far  as  Tunnicliff  is  concerned, 
and  so  far  as  he  could  make  it  valid,  it  was  a  complete  and 
perfect  deed  immediately  on  its  delivery  to  the  assignees,  af- 
ter its  execution  by  him  and  them.  After  such  execution  and 
delivery,  Tunnicliff  had  no  power  over  it  to  alter,  amend,  or 
vary  its  terms  or  provisions.  It  must  stand  as  a  perfect,  con- 
summated deed,  entirely  beyond  his  control  from  that  time, 
and  must  be  construed  and  carried  into  effect  according  to  its 
terms,  like  all  other  instruments  in  writing.  This  view,  in 
respect  to  the  execution  and  force  of  the  assignment,  nega- 
tives, entirely,  the  theory  upon  which  the  referee  founded  his 
report,  and  upon  which  this  judgment  stands.  The  assign- 
ment must  speak  for  itself.  Parol  proof  was  admissible, 
and  is  always  admissible,  to  show  the  extrinsic  facts  to 
which  the  provisions  in  a  written  instrument  relate,  and  to 
aid  in  its  interpretation.  Such  interpretation  must  always 
be  made  in  view  of  the  surrounding  facts  as  they  existed 
at  the  time ;  but  parol  proof  can  have  no  futher  effect  or 
operation.  The  deed  must  be  construed  by  its  own  terms, 
and  its  provisions  applied  to  such  existing  facts.  Schedule 
"A"  of  the  assignment  contains  a  provision  for  the  payment 
of  one  note  to  Edgar  Sheldon  of  about  $63484.  It  appears 
in  proof,  that  the  plaintiff  had  a  note  against  Stewart  &  Tun- 
nicliff for  $600,  and  an  account  of  $600  and  upwards.  In  the 
statement  made  out  by  Tunnicliff  for  the  attorney  who  drew 
the  assignment,  the  claims  of  the  plaintiff  were  stated  thus : 

"Note  to  Edgar  Sheldon, $63484 

Account  to   "  "  700.00" 

The  provision  in  the  assignment  will  clearly  cover  this  note. 
It  will  not  apply  to  the  account,  because  there  was  a  note  of 
about  the  requisite  amount  to  satisfy  the  provision.  The  ac- 
count, it  appears,  was  liquidated  on  the  22d  of  October,  by 
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Tunnicliff  and  the  plaintiff,  and  put  into  a  note  for  $634.84. 
This  note  would  precisely  answer  the  description  of  the  plain- 
tiff's debt  in  the  assignment,  but  it  was  made  the  next  day 
aftef  the  assignment  was  executed  and  delivered,  and  there- 
fore cannot  be  considered  in  construing  the  assignment.  It 
was  not  in  existence  when  the  assignment  was  made  and  be- 
came operative.  The  referee  finds  that  this  debt  of  $63484 
was  marked  and  described,  and  its  payment  provided  for,  in 
said  schedule  "A,"  annexed  to  the  assignment.  This  find- 
ing is  in  conflict  with  the  terms  of  the  assignment,  and  is  only 
sustainable  upon  the  assumption  that  Tunnicliff  had  the  right 
to  alter  the  assignment  before  its  confirmation  by  Stewart, 
and  had  therefore  the  right  to  give  the  $634.84  note  to  take 
the  place  of  the  $600  note  held  by  the  plaintiff,  and  to  meet 
the  precise  description  of  the  plaintiff's  note  contained  in 
schedule  "  A."  This  assumption  we  have  shown  to  be  erro- 
neous, and  the  conclusion  falls  with  it,  necessarily.  It  may 
be  that  the  plaintiff  is  entitled  to  have  this  schedule  reformed, 
so  as  to  include  the  account  which  he  had  against  Stewart 
&  Tunnicliff  at  the  time  of  the  assignment,  in  addition  to 
the  $600  note.  But  the  complaint  was  not  framed  with  such 
an  aspect,  and  contains  no  prayer  for  such  relief,  and  no 
point  of  that  kind  has  ever  been  presented  or  discussed  by 
counsel ;  and  therefore  I  think  we  are  hardly  at  liberty  to 
take  any  such  question  into  consideration.  I  think  the  judg- 
ment should  be  reversed,  and  a  new  trial  granted,  with  costs 
to  abide  the  event 

Judgment  accordingly. 

[Movboi  Gui£iL  Tbbh,  December  6, 1868.     JftZto,  Smith  and  Johnton, 
Justices.] 
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It  is  the  right  of  a  party  who  is  sued,  to  require  that  any  other  person  jointly 
liable  with  him  for  the  debt  shall  be  made  a  co-defendant  The  omission, 
by  the  plaintiff,  to  sue  all  the  joint  contractors,  may  be  set  up  aa  a  defense, 
in  the  answer,  and  is  a  complete  defense  to  the  suit. 

If  the  answer,  setting  up  such  a  defense,  is  defective,  in  not  averring  that  the 
other  joint  contractor  is  still  living,  the  defect  may  be  cured  by  the  proof, 
on  the  trial. 

After  full  proof  of  the  answer,  and  of  all  the  facts  essential  to  sustain  the  de- 
fense, without  objection,  it  is  too  late  to  overrule  the  answer  on  the  technical 
ground  that  it  does  not  contain  the  averment  that  the  joint  debtor  omitted 
to  be  joined  as  a  defendant  is  still  alive. 

APPEAL  from  a  judgment  entered  upon  the  report  of  a 
referee.  The  following  facts  were  established  by  the 
proofs :  That  in  the  year  1849,  and  prior  and  subsequent  to 
that  time,  the  defendant,  Henry  Chamberlin,  and  James  Wood, 
jun.  were  attorneys  and  counsellors  at  law,  doing  business  at 
Geneseo,  in  the  county  of  Livingston,  as  joint  partners,  under 
the  firm,  name  and  style  of  Chamberlin  &  Wood.  That  in 
the  said  year  1849,  one  John  S.  Royce  commenced  an  action 
in  the  supreme  court  against  Sanford  A.  Hooper,  by  Chamberlin 
&  Wood,  his  attorneys ;  that  the  action  was  defended  by  said 
Hooper ;  that  on  the  3d  day  of  October,  1851,  the  plaintiff 
obtained  the  judgment  against  the  said  Hooper  which  is  the 
subject  matter  of  this  action ;  that  from  that  judgment  the 
defendant  Hooper  appealed  to  the  general  term  of  the  supreme 
court ;  that  the  general  term  affirmed  the  said  judgment ;  that 
judgment  of  affirmance  was  entered  up  on  the  23d  day  of  Feb- 
ruary, 1855,  and  on  the  same  day  an  execution  was  issued  on 
said  judgment  by  Wood,  as  plaintiff's  attorney ;  that  on  the 
18th  day  of  April,  1855,  the  judgment  was  satisfied  by  the 
sheriff  taking  the  note  of  Hooper,  and  that  the  sheriff  settled 
with  Chamberlin  &  Wood  by  applying  the  amount  of  the 
note  so  taken  against  Hooper,  on  a  note  which  the  sheriff  held 
against  Chamberlin  &  Wood.  It  also  appeared  that  after  the 
rendition  of  said  judgment,  and  pending  the  said  appeal,  to 
wit,  on  the  29th  January,  1854,  Boyce  assigned  the  said  judg- 
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ment  to  William  W.  Wooster ;  that  afterwards  and  before 
the  commencement  of  this  action  Wooster  died,  and  that  the 
plaintiffs  were  appointed  his  administrator  and  administratrix. 
That  in  December,  1846,  the  plaintiff  commenced  this  action, 
and  in  the  complaint  set  forth  the  recovery  of  the  judgment 
on  the  3d  day  of  October,  1851 ;  that  the  defendant  was  one 
of  the  attorneys  for  the  plaintiff  in  the  action  in  which  said 
judgment  was  obtained ;  that  the  said  judgment  was  on  the 
1st  day  of  January,  1854,  assigned  by  said  Royce  to  William 
W.  Wooster,  the  plaintiff's  intestate ;  that  after  the  rendition 
of  said  judgment  an  execution  was  issued  thereon  to  the  sher- 
iff of  Livingston  county ;  that  the  amount  of  said  judgment 
and  interest  was  collected  by  the  sheriff,  and  on  or  about  the 
1st  day  of  May,  1855,  were  paid  by  the  sheriff  to  the  defend- 
ant, Henry  Chamberlin,  as  the  attorney  in  said  action ;  that 
payment  to  the  amount  of  said  judgment  and  interest,  inclu- 
sive of  costs,  was  in  October,  1856,  demanded  of  the  defendant, 
and  the  plaintiffs  demanded  judgment  for  $320.67,  and  interest 
from  the  3d  day  of  October,  1851.  The  defendant's  answer 
set  up,  1.  A  general  denial  of  the  allegations  of  the  complaint. 
2.  That  at  the  time  of  the  commencement  of  the  said  action 
of  Royce  v.  Hooper,  the  defendant  and  James  Wood,  jun.  were 
joint  partners  in  the  practice  of  the  law,  doing  business  under 
the  firm  name  and  style  of  Chamberlin  &  Wood ;  that  the 
said  firm  was  retained  by  Royce  to  commence  and  prose- 
cute the  said  action ;  that  they  did  prosecute  the  same,  and 
that  the  money  collected  on  the  judgment  in  said  action  was 
paid  to  and  received  by  the  said  Chamberlin  &  Wood  as  the 
attorneys  for  Royce,  and  not  otherwise.  3.  That  at  the 
time  of  the  assignment  of  said  judgment  by  said  Royce  to 
Wooster,  the  said  Royce  was  indebted  to  Chamberlin  & 
Wood  in  the  sum  of  $1000  for  professional  services  rendered 
by  said  firm  for  Royce  at  his  request,  and  which  was  due 
and  owing  from  said  Royce  to  Chamberlin  &  Wood  at  the 
time  of  said  assignment,  and  claimed  to  set  off  so  much  of 
said  indebtedness  as  would  be  sufficient  to  pay  any  claim  that 
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the  plaintiff  might  establish  on  the  trial.  4  That  the  said 
Chamberlin  &  Wood  had  a  lien  on  the  moneys  collected  on 
said  judgment,  for  services  rendered  on  the  appeal,  to  the 
amount  of  $200,  and  claimed  that  that  sum  should  he  deduct- 
ed from  the  amount  of  said  judgment  in  the  hands  of  the 
assignee.  To  this  answer  there  was  no  reply.  The  action 
was  tried  before  a  referee,  who  reported  in  favor  of  the  plaintiff 
for  $331.11,  for  which  sum  judgment  was  entered 

James  Wood,  for  the  appellant. 

A.  M.  Bingham,  for  the  plaintiff. 

By  the  Court,  E.  Darwin  Smith,  J.  The  complaint  in  this 
action  states  that  the  defendant  was  one  of  the  attorneys  for 
the  recovery  of  a  judgment  in  favor  of  Royce  against  Hooper, 
which  it  claims  was  paid  to  the  defendant.  The  money  which 
it  is  claimed  was  received  by  the  defendant,  by  the  plaintiff's 
own  showing,  was  received  by  him  as  one  of  a  partnership, 
composed  of  two  or  more  attorneys.  The  answer  sets  up  that 
the  said  partnership  was  composed  of  the  defendant  and  James 
Wood,  jun.,  who  are  jointly  liable  to  the  plaintiff  for  snch 
money.  The  answer  sets  up  a  perfect  defense  in  the  non-join- 
der of  Wood  as  a  co-defendant.  The  only  exception  which 
could  have  been  taken  to  such  answer  on  demurrer,  is  that 
it  does  not  aver  that  said  Wood  was  still  living.  This  defect 
was  entirely  cured  by  the  proof  on  the  trial.  The  said  part- 
ner, Wood,  was  called  as  a  witness,  and  fully  proved  the 
answer,  without  dissent  or  objection.  After  full  proof  of  the 
answer  and  all  the  facts  essential  to  sustain  the  defense,  it  was 
too  late  to  overrule  this  answer  or  the  defense  interposed  by  it, 
on  the  technical  ground  that  the  answer  did  not  contain  the 
averment  that  Wood  was  still  alive.  The  objection  should 
then  have  been  disregarded  by  the  referee,  or  the  answer  al- 
lowed to  be  amended,  to  conform  to  the  proof  It  is  the  right 
of  a  party  who  is  sued,  to  require  that  any  other  person  jointly 
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liable  with  him  for  the  debt  shall  be  made  a  co-defendant. 
The  omission  of  a  plaintiff  to  sue  all  the  joint  contractors  may 
be  set  up  as  a  defense,  and  is  a  complete  defense  to  the  suit 
The  non-joinder  is  matter  to  be  set  up  in  bar  of  the  action, 
and  is  to  be  treated  like  any  other  valid  defense.  (Leavitt  v. 
TutUe,  4  Kern.  465.)  The  referee  clearly  erred  in  overruling 
the  defense  in  this  case,  and  the  judgment  should  be  reversed 
and  a  nerf  trial  granted. 

New  trial  granted ;  costs  to  abide  the  event. 

[Moxroe  General  Term,  December  6, 1858.     WeUes,  Smith  and  Johnson, 
Justices.] 


Smith  vb.  The  New  York  and  New  Haven  Rail  Boad 

Company. 

A  right  of  action  against  a  common  carrier,  for  negligence  in  not  transporting 
and  delivering  personal  property,  is  assignable,  so  as  to  authorize  the 
assignee  to  sue  in  his  own  name. 

fllS  action  was  commenced  by  summons  issued  by  a  justice 
of  the  peace  for  the  county  of  Westchester.  The  plaintiff 
filed  his  complaint  in  writing  against  the  defendants,  as  com- 
mon carriers,  for  negligence  in  not  delivering  to  one  Sanford 
Hallock,  at  Mount  Vernon,  in  said  county,  four  barrels  of 
flour  and  one  barrel  of  crackers,  of  the  value  of  $48.50,  and 
alleged  an  assignment  of  the  claim  to  the  plaintiff.  To  which 
complaint  the  defendants  demurred,  orally:  1st.  That  the 
complaint  contained  no  cause  of  action.  2d.  That  the  said 
claim  was  not  assignable.  The  demurrer  was  sustained,  and 
judgment  was  entered  for  the  defendants.  On  appeal  to  the 
county  court  of  Westchester  county,  the  judgment  of  the 
justice  was  reversed ;  and  the  defendant  appealed. 

R.  H.  Coles,  for  the  appellant. 

P.  L.  McClellan,  for  the  respondent. 
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1  ■ 

By  the  Court,  Emott,  J.  In  McKee  v.  Judd,  (2  Kern. 
622,)  the  court  of  appeals  held  that  where  goods  had  been 
wrongfully  taken  and  converted,  and  the  owner,  afterwards, 
having  become  insolvent,  made  a  general  assignment  of  all  his 
property  and  things  in  action  for  the  benefit  of  his  creditors, 
the  right  of  action  for  damages  passed,  and  a  suit  could  be 
maintained  for  the  conversion,  by  the  assignee,  and  since  the 
code,  in  his  own  name.  (In  Zabriskie  v.  Smith' (3  Ktrx 
322,  332,)  the  same  court  held  that  a  right  of  action  for  dam- 
ages, sustained  in  consequence  of  a  false  representation  as  to 
the  credit  or  solvency  of  a  third  person,  was  not  assignable. 
The  learned  judge  who  delivered  the  opinion  in  the  latter  case, 
declares  the  former  decision  to  be  good  law,  and  that  the  court 
do  not  intend  to  overrule  it.  It  is  evident,  however,  that  the 
present  action  must  come  within  the  decision  in  McKee  \. 
Judd.  Actions  and  rights  of  action,  for  the  conversion  of 
personal  property,  are  distinguished  from  actions  for  deceit 
and  false  representations,  it  seems,  because  the  former  are 
considered  as  more  properly,  in  the  language  of  the  supreme 
court  of  Pennsylvania,  in  O'Donndl  v.  Seybert,  (13  Serg.  & 
R.  54,)  actions  "of  property."  That  is,  I  suppose,  they  are 
actions  relating  to,  and  founded  on,  the  ownership  of  certain 
definite  articles  of  property.  It  is  quite  obvious,  I  think,  that 
an  action  against  a  common  carrier,  for  not  transporting  spe- 
cific articles  committed  to  his  charge,  comes  as  'clearly  within 
this  category  as  an  action  for  taking  or  detaining  such  prop- 
erty. If  the  defendants  in  this  case  were  charged  with  abso- 
lutely converting  this  property  to  their  own  use,  the  party  who 
had  sustained  the  injury  could  assign  his  right  of  action  for  it, 
by  the  express  authority  of  McKee  v.  Judd.  Would  it  not  be 
absurd  to  say  that  an  equally  entire  loss  of  the  property  to 
the  owner,  occasioned  by  the  wilful  or  negligent  conduct  of 
the  defendants  while  intrusted  with  the  property  as  carriers, 
will  create  so  different  a  kind  of  demand  or  cause  of  action 
that  it  cannot  be  transferred  or  assigned. 

In  Zabriskie  v.  Smith,  the  learned  judge  who  delivered  the 
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prevailing  opinion,  adopted  a  test  of  the  assignability  of  causes 
in  action,  which  I  think  will  clearly  sustain  the  present 
suit.  The  rule  by  which  the  cause  of  action  in  that  case  was 
held  not  to  be  assignable,  was  that  it  would  not  survive  to 
the  personal  representatives  of  a  party  in  case  of  his  death. 
The  same  test  had  been  applied  in  several  previous  cases. 
(Raymond  v.  Fitch,  2  Cr.  Mees.  &  Welsby,  588.  The  Peo- 
ple v.  Tioga  C.  P.  19  Wend.  76.  Comegys  v.  Vase,  1  Peters, 
213.)  It  might  be  contended  that  such  a  case  as  the  present 
is  clearly  within  the  equity  of  the  statute  giving  to  execu-  | 

tors,  &c.  actions  of  trespass  against  any  person  who  shall  have 
wasted,  destroyed,  taken  or  carried  away,  or  converted  to  his 
own  use  the  goods  of  the  deceased.  (2  R.  8.  114,  §  4.)  But 
there  is  another  statute  which  was  not  adverted  to  by  the  j 

court  in  the  case  in  3  Kernan,  but  by  which  such  a  cause  of  j 

action  as  the  respondent  relies  upon  in  this  case  will  survive  ! 

in  case  of  the  death  of  the  party  injured.  By  2  R.  S.  447,  §  1, 
"  For  wrongs  done  to  the  property,  rights  or  interests  of  another, 
for  which  an  action  might  be  maintained  against  the  wrongdoer, 
such  action  may  be  brought  by  the  person  injured,  or  after  his 
death  by  his  executors  or  administrators,  against  such  wrong- 
doer, and  after  his  death  against  his  executors  or  administra- 
tors, in  the  same  manner  and  with  the  like  effect  in  all  respects, 
as  actions  founded  on  contracts."  There  is  no  doubt  that  the 
rule  of  the  common  law  was  otherwise,  as  stated  in  Zabriskie 
v.  Smith.  But  I  am  not  able  to  see  any  greater  doubt  that 
this  statute  was  intended  to  change  the  rule  of  the  common 
law,  and  did  establish  a  different  rule  as  to  all  cases  but  those 
of  mere  personal  injuries,  not  affecting  property,  rights,  or 
interests  of  another,  as  such.  The  wrong  need  not  be  done  to 
any  specific  property,  if  it  affect  a  right  or  an  interest.  These 
are  terms  of  wide  signification.  They  might  and  probably 
would  include  the  right  of  personal  security  and  of  the  enjoy- 
ment of  character.  So  the  revisers  and  the  legislature  seem 
to  have  understood  and  intended.  The  revisers,  in  their  note 
to  this  and  the  next  section,  (3  R.  S.  781,  2d  ed.)  say,  "The 
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maxim  that '  a  personal  action  dies  with  the  person/  has  long 
ceased  to  be  true.  Legislatures  and  courts  have  steadily  and 
gradually  enlarged  the  liabilities  of  executors :  but  there  still 
remain  some  cases  unprovided  for.  The  instance  of  overflow- 
ing land ;  of  deceits  and  false  representations ;  of  violation  of 
duty  by  public  officers,  as  sheriffs  for  escapes,  &c.  and  many 
others  might  be  mentioned,  in  which  injured  parties  are  now 
remediless.  The  exceptions,  it  is  believed,  are  all  that  should 
be  made.  The  general  object  of  all  law  being  the  protection  of 
those  under  its  control,  by  affording  the  means  of  redressing 
their  wrongs,  it  is  not  perceived  how  the  death  of  the  wrong- 
doer should  exempt  his  property  from  the  burden  of  that 
redress."  The  intention  is  clearly  disclosed  here  to  abolish, 
substantially,  the  rule  actio  personalis  moritur  cum  persona; 
or  at  least  to  narrow  its  application  to  mere  personal  torts. 
That  this  was  the  purpose  of  the  revisers,  and  that  it  was 
adopted  by  the  legislature,  is  I  think  plain  from  §  2  of  the  same 
article,  which  immediately  succeeds  that  which  I  have  quoted, 
and  contains  the  exceptions  referred  to  in  the  revisers'  note. 
It  declares  that  the  preceding  section  "  shall  not  extend  to 
actions  for  slander,  for  libel,  or  to  actions  of  assault  and  bat- 
tery, or  false  imprisonment,  nor  to  actions  on  the  case  for  in- 
juries to  the  person."  These  exceptions,  which  are  all  that 
were  intended  or  made,  show  how  far  the  legislature  meant  to 
go  in  preventing  the  abatement  of  causes  of  action.  If  they 
do  not  preserve  a  right  of  action  for  a  deceit  or  false  represent- 
ation which  is  not  the  question  here,  and  which  probably  was 
not  considered  by  the  court  of  appeals  in  Zabriskie  v.  Smith, 
since  those  sections  were  not  adverted  to,  they  must  certainly 
continue  a  right  of  action  for  a  neglect  of  duty  in  the  custody 
or  the  conveyance  of  property.  I  cannot  see  any  question 
that  such  a  right  of  action  is  within  the  purview  of  the  first 
section,  and  not  within  the  exceptions  in  the  second  If  this 
be  so,  and  if  the  power  to  transmit  to  personal  representatives 
and  to  assign  are  convertible  propositions,  as  has  been  said  by 
high  authority,  then  the  action  was  properly  brought 
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The  justice  was  wrong  in  sustaining  the  demurrer,  and  the 
judgment  of  the  county  court,  reversing  his  decision,  most  be 
affirmed. 

[Kings  General  Term,  December  14,  1858.  S.  B.  Sirong,  Birdseye  and 
Emott,  Justices.] 


Lyon  vs.  The  City  op  Bbooklyn. 

The  true  and  exact  apportionment  of  the  expenses  of  grading  and  paving 
streets  in  cities  can  never  be  determined  by  any  fixed  rale.  Like  the  assess- 
ment of  unliquidated  damages  by  a  jury,  the  sum  to  be  contributed  by  each 
owner  must  rest  in  the  judicial  discretion  of  the  assessors.  The  most  that 
can  be  attained,  or  hoped  for,  is  an  approximation  to  what  is  just.  Per 
Brown,  J. 

From  the  very  nature  of  the  duty  assigned  to  assessors,  their  power  in  deter- 
mining the  amount  which  each  particular  piece  of  property  chargeable  shall 
contribute,  must  be  nearly  absolute,  and  their  report  or  assessment  roll 
final  and  conclusive ;  unless  it  is  of  such  a  character  as  to  shock  common 
sense,  and  furnish  intrinsic  evidence  of  fraud,  or  other  misconduct.  Per 
Brown,  J. 

The  supreme  court  cannot  legally  vacate  or  set  aside  an  assessment  for  the 
expenses  of  grading  and  paving  a  street  in  the  city  of  Brooklyn,  upon  tho 
sole  ground  that  the  assessors  have  not  distributed  the  expenses  of  the  im- 
provement in  due  proportion  upon  the  lands  which  are  chargeable. 

APPEAL  from  a  judgment  of  the  city  court  of  Brooklyn, 
overruling  a  demurrer  to  the  complaint.  The  plaintiff, 
by  his  complaint,  sought  to  have  a  certain  assessment  and 
sale,  and  the  proceedings  therefor,  adjudged  illegal,  irregular, 
and  void,  and  for  other  relief.  The  assessment  was  for  grad- 
ing and  paving  Bush  street,  from  Court  street  to  Hamilton 
avenue,  and  the  complaint  charged  that  the  expense  of  said 
improvement  was  not  assessed  upon  the  property  benefited 
thereby  in  proportion  to  the  amount  of  said  benefit,  inasmuch 
as  the  true  value  of  the  said  lot  before  and  at  the  time  of  said 
improvement  was  only  three  hundred  dollars,  while  the  i 
Vol.  XXVIII.  39 
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ment  imposed  upon  said  lot  exceeded  the  value  thereof,  after 
said  improvements,  by  upwards  of  two  hundred  dollars.  The 
complaint  did  not  point  out  any  defect  or  irregularity  in  the 
proceedings  to  lay  the  assessment.  The  defendants  demurred 
to  the  complaint.  The  city  court  of  Brooklyn  overruled  the 
demurrer.  The  plaintiff  entered  judgment,  and  the  defend- 
ants appealed. 

D.  P.  Barnard,  for  the  plaintiff. 

8.  E.  Johnson,  for  the  defendant. 

By  the  Court,  Brown,  J.  The  prayer  of  the  complaint  in 
this  action  is,  that  an  assessment  of  the  expenses  for  grading 
and  paving  Bush  street,  from  Court  street  to  Hamilton 
avenue,  in  the  city  of  Brooklyn,  may  be  adjudged  illegal, 
irregular  and  void,  and  that  the  certificate  of  the  sale  of  the 
plaintiff's  lands  to  satisfy  the  moneys  charged  thereon  by  the 
assessment  be  delivered  up  and  canceled.  The  case  comes 
here  upon  an  appeal  from  the  city  court,  where  it  was  decided 
against  the  defendant  upon  demurrer  to  the  complaint  No 
other  error  or  irregularity  is  alleged  in  the  proceedings  of  the 
assessors  and  common  council  but  this,  "  that  the  expense  of 
the  improvement  for  gradipg  and  paving  the  street  was  not 
assessed  upon  the  property  benefited  in  proportion  to  the 
amount  of  the  benefits/'  It  is  not  thought  that  the  common 
council  of  the  city  have  omitted  to  take  in  due  form  any 
of  the  proceedings  required  by  law ;  or  that  the  assessors 
have  neglected  any  necessary  act  on  their  part,  or  committed 
any  fraud  or  other  wrongful  act  But  the  court  below  was 
asked  to  vacate  the  assessment  and  the  subsequent  proceedings 
for  the  collection  of  the  money,  upon  the  sole  ground  that  the 
assessors  had  not  distributed  the  expenses  of  the  improvement 
in  due  proportions  upon  the  lands  chargeable.  The  true  and 
exact  apportionment  of  the  expenses  can  never  be  determined 
by  any  fixed  rule.  Like  the  assessment  of  unliquidated  dam- 
ages by  a  jury,  the  sums  to  be  contributed  by  each  owner 
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must  rest  in  the  judicial  discretion  of  the  assessors.  What 
would  seem  just  to  one  set  of  men  might  seem  quite  unjust  to 
another,  and  the  most  that  can  he  attained,  or  hoped  for,  is 
an  approximation  to  what  is  just  Were  the  courts  to  inter- 
fere and  vacate  these  verdicts,  for  no  other  reason  than  a  dif- 
ference of  opinion  between  the  judges  and  assessors  in  regard 
to  the  quantity  of  expense  chargeable  upon  a  particular  piece 
of  land,  few  street  assessments  would  be  able  to  stand.  From 
the  very  nature  of  the  duty  assigned  to  the  assessors,  their 
power  over  the  sums  of  money  which  each  particular  piece  of 
property  chargeable  shall  contribute  must  be  nearly  absolute, 
and  their  report  or  assessment  roll  final  and  conclusive,  unless 
it  is  such  as  shall  shock  the  common  sense,  and  furnish  intrin- 
sic evidence  of  fraud  or  other  misconduct. 

The  23d  section  of  the  4th  title  of  the  act  of  the  17th 
April,  1854,  to  consolidate  the  cities  of  Brooklyn  and  Wil- 
liamsburgh,  directs  the  assessors  to  assess  the  expenses  of  such 
improvements  upon  the  several  lots,  pieces  or  parcels  of  land 
benefited,  in  proportion  to  the  benefit  which,  in  their  opinion, 
the  same  shall  derive  from,  or  in  justice  ought  to  be  assessed 
for,  the  improvement.  The  same  question  arose  in  the  case 
of  the  Owners  of  Ground  dtc.  v.  The  Mayor  &c.  of  Albany, 
(15  Wend.  374,)  which  was  a  certiorari  to  review  the  inqui- 
sition of  a  jury  apportioning  the  damages  incurred  in  the 
opening  of  a  street.  Amongst  other  errors,  it  was  alleged 
that  the  jury  had  assessed  certain  property  without  regard  to 
its  limited  use.  On  that  point  Chief  Justice  Savage  rer 
marked,  "  Whether  the  assessment  is  just  or  not,  is  not  a 
question  for  us.  It  is  whether  it  is  lawful ;  whether  the 
property  was  lawfully  liable  to  assessment.  On  that  subject 
there  can  be  no  reason  to  doubt.  It  was,  therefore,  subjeot 
to  assessment.  In  my  opinion,  that  assessment  should  have 
been  only  nominal.  Those  whose  province  it  was  to  decide 
the  question  thought  otherwise.  Whether  they  are  right 
depends  on  the  probability  there  is  that  the  lots  may  here- 
after be  converted  to  uses  other  than  those  to  which  they  are 
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now  appropriated.  If  an  error  has  been  committed  in  the 
amount  of  the  assessment,  we  cannot  correct  it"  (See 
also  Albany  and  West  Stockbridge  B.  B.  Co.  v.  The  Town 
of  Canaan,  16  Barb.  244;  Bouton  v.  The  City  of  Brooklyn, 
15  id.  395.) 

It  is  said,  however,  that  the  demurrer  admits  the  troth  of 
the  statement  in  the  complaint,  that  the  expense  of  the  im- 
provement was  not  assessed  upon  property  benefited  thereby 
in  proportion  to  the  amount  of  the  benefit.     If  the  effect  of 
the  demurrer  is  to  be  limited  to  an  admission  of  the  truth  of 
the  exact  words  of  the  complaint,  then  it  becomes  of  conse- 
quence to  ascertain  whether  the  language,  thus  admitted  to 
be  true,  asserts  a  fact  which,  in  connection  with  the  preceding 
allegations  of  the  complaint,  make  out  a  cause  of  action.   The 
23d  section  of  the  act  to  which  I  have  referred  does  not  re- 
quire that  the  expenses  shall  be  assessed  upon  property  bene- 
fited in  proportion  to  the  benefits,  but  upon  property  benefited 
in  proportion  to  the  benefit  which,  in  the  opinion  of  the  asses- 
sors, the  same  shall  derive  from  the  improvements.    So  that, 
upon  strict  technical  rules,  the  complaint  is  itself  defective  in 
omitting  a  most  material  qualification  in  the  mode  of  making 
the  estimate.    This  view  is  altogether  too  technical    We  are 
to  look  at  the  substance  of  things.    If  the  important  words, 
"  in  their  opinion/'  wore  omitted  from  the  act,  as  they  are  from 
the  complaint,  they  would  still  be  implied ;  because  the  de- 
gree and  value  of  the  benefits  which  the  improvement  confers 
upon  a  given  piece  of  property  cannot  be  otherwise  than  mat- 
ter of  opinion.    It  cannot  be  measured  by  any  other  standard. 
The  demurrer  must,  therefore,  be  taken  to  admit  the  fact  set 
up  in  the  complaint,  qualified  by  the  words  which  I  have 
quoted,  and  which  are  to  be  implied,  and  nothing  more.    See 
to  what  result  any  other  construction  would  lead.    If  the  de- 
fendant should  answer,  he  would  aver  that  the  expenses  were 
assessed  upon  property  benefited,  in  proportion  to  the  benefits 
which  it  derived  from  the  improvement    Thus  there  would 
be  an  issue  which  this  court  has  said  it  could  not  consider 


KINGS-DECEMBER,  1868.  613 


Ridgway  v.  Barnard. 


and  determine,  because  the  law  confided  it  to  another  tribunal 
We  should  then  have  reached  the  question  presented  by  the 
demurrer,  to  wit,  whether  the  court  can  legally  vacate  and 
set  aside  an  assessment  for  the  expenses  of  grading  and  paving 
a  street  in  the  city  of  Brooklyn,  upon  the  sole  ground  that 
the  assessors  have  not  distributed  the  expenses  of  the  improve- 
ment in  due  proportions  upon  the  lands  which  are  admitted 
to  be  chargeable. 
The  judgment  of  the  city  court  should  be  reversed. 

[Kihgs  Gritebai.  Tbbm,  December  14,  1868.    &  B.  Strong,  SmaU  and 
Brown,  Justices.] 
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Where  a  sheriff  dies,  while  in  office,  after  having  taken  a  bond  for  the  jail  lib- 
erties from  a  person  imprisoned  upon  a  ca.  M.,  and  a  new  sheriff  is  thereupon 
appointed,  and  a  certificate  of  his  appointment  signed  by  the  county  clerk, 
Is  served  upon  the  under  sheriff,  such  prisoner,  and  the  bond  for  the  Jail 
liberties,  must  be  assigned  by  the  under  sheriff  to  the  new  sheriff,  within 
ten  days,  or  the  prisoner  will  be  at  liberty  to  go  at  large.  After  the  expi- 
ration of  that  period,  the  new  sheriff  has  nothing  to  do  with  the  prisoner, 
and  the  power  of  the  urder  sheriff  is  at  an  end. 

Hence,  no  action  can  be  maintained,  upon  the  bond,  by  an  assignee  of  the  un- 
der sheriff,  by  virtue  of  an  assignment  executed  after  the  expiration  of  the 
ten  days. 

APPEAL  from  a  judgment  entered  at  a  special  term.  The 
action  was  upon  a  bond  given  to  the  late  sheriff  of  Kings 
county,  upon  his  admitting  to  the  jail  limits,  or  jail  liberties, 
one  James  Conroy,  who  was  imprisoned  on  a  ca.  aa.  The 
plaintiff  claimed  to  recover  upon  the  bond,  by  virtue,  of  an 
assignment  thereof,  executed  by  the  under  sheriff  of  the  former 
sheriff,  some  seven  months  after  the  appointment  of  a  new 
sheriff  and  notice  thereof  to  the  under  sheriff.  Judgment  was 
given  for  the  defendant,  and  the  plaintiff  appealed. 
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James  Ridgtvay,  plaintiff,  in  person. 

Daniel  P.  Barnard,  defendant,  in  person. 

By  the  Court,  Brown,  J.  I  still  think,  as  I  thought  upon 
the  trial,  that  the  plaintiff  cannot  recover  in  this  action. 
Whatever  rights  he  has  to  the  bond  he  derives  under  the 
assignment  from  Caspian  A.  Sparks,  late  under  sheriff  of  the 
county  of  Kings ;  and  unless  his  assignor  could  have  maintain- 
ed an  action  upon  the  bond,  no  right  of  action  passed  to  the 
assignee.  The  bond  was  given  to  Jerome  Rycrson,  late  sheriff 
of  Kings,  upon  admitting  to  the  limits  of  said  liberties  Jama 
Conroy,  imprisoned  upon  a  ca.  sa.  at  the  suit  of  Margaret 
Daker.  The  sheriff  died  on  the  31st  of  March,  1857,  after  the 
execution  of  the  bond,  and  while  the  prisoner  Conroy  was  in 
custody  upon  the  limits,  leaving  Caspian  A.  Sparks  his  under 
sheriff.  On  the  6th  of  April,  1857,  Burdett  Stryker  was  duly 
appointed  the  sheriff,  and  on  the  same  day  he  served  an  offi- 
cial certificate  of  his  appointment  and  qualification  upon  the 
under  sheriff,  Sparks,  pursuant  to  the  70th  section  of  the  act 
in  regard  to  proceedings  on  the  election  or  appointment  of  a 
new  sheriff.  (2  R.  S.  438.)  Sparks  neither  assigned  the  pris- 
oner Conroy  nor  the  bond  in  question  to  the  new  sheriff.  The 
witness  Sparks  testified  that  the  bond  could  not  be  found  in 
time  to  be  assigned  to  the  new  sheriff.  No  question  was  made 
upon  the  trial  as  to  the  escape  of  Conroy,  but  the  only  point 
in  dispute  was  the  right  of  the  under  sheriff  to  retain  him  in 
his  custody  after  the  lapse  of  ten  days  from  the  time  of  the 
service  of  the  certificate  of  the  electioiuand  qualification  of  the 
new  sheriff.  Section  72  of  the  act  directs  the  former  sheriff, 
within  ten  days  after  the  service  of  the  certificate,  to  deliver 
to  his  successor  the  jails,  prisoners,  process,  ordere,  rules,  com- 
mitments, writs,  &c  enumerated  in  the  subdivisions  1  to  5  of 
the  section.  And  section  71  declares  that  upon  the  service  of 
the  certificate,  the  powers  of  the  former  sheriff,  except  when 
otherwise  provided  by  law,  shall  cease.    The  case  of  Binds  v. 
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Doubleday,  (21  Wend.  223,)  is  decisive  of  the  question  in 
dispute.  The  court  there  held  that  the  statute  not  only  con- 
fers a  benefit  but  imposes  a  duty  upon  the  old  sheriff.  That 
if  he  could  maintain  Ah  action  for  an  escape  when  he  had 
omitted  to  assign  over  the  prisoner,  he  would  be  driven  to 
allege  his  own  breach  of  duty  in  order  to  maintain  the  action. 
The  court  came  to  the  conclusion  "  that  the  legislature  intend- 
ed the  powers  of  the  old  sheriff,  in  relation  to  all  prisoners  in 
his  custody,  should  cease  within  ten  days  after  the  service  of 
the  certificate  that  the  new  sheriff  had  entered  upon  the  duties 
of  his  office.  If  the  common  law  powers  of  the  old  sheriff  to 
continue  the  execution  of  final  process  against  the  body  is 
taken  away  by  the  Btatute — as  I  think  it  is— prisoners  who 
are  not  assigned  withiU  the  ten  days  will  be  at  liberty  to  go 
at  large.  the  new  sheriff  has  nothing  to  do  with  them,  and 
the  power  of  the  old  sheriff  is  at  an  end.  If  he  cannot  enforce 
the  imprisonment  by  direct  means,  he  cannot  do  it  indirectly 
by  suing  the  bond  given  while  the  restraint  was  legal."  I 
cannot  distinguish  between  that  case  and  the  present  That 
was  an  action  by  the  sheriff  on  the  bond,  and  this  is  brought 
by  the  late  sheriff's  assignee.  In  all  other  respects  they  are 
identical 

The  judgment  should  be  affirmed. 

[Kivas  Ginebal  Tsbm,  December  14, 1868.    8.  B.  Strong,  JSmcU  and 
Brown,  Justices.] 
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A  check,  drawn  upon  a  bank  in  the  city  of  New  York,  by  T.,  payable  to  the 
order  of  M.,  and  indorsed  by  M.  &  Q.,  and  held  by  C,  claiming  to  he  the 
owner,  and  who  resided  in  another  state,  78  miles  distant  from  the  city  of 
New  Tork,  and  due  and  presentable  on  the  25th  of  May,  was  discounted  by 
the  plaintiff  on  the  28th  of  May,  and  transmitted  to  its  agent  in  New  York 
by  the  first  mail  thereafter,  and  the  same  was  received  by  the  agent  on  the 
20th  and  presented  to  the  drawee,  for  payment,  on  the  30th  of  May.  Edi 
that  although  the.  check  was  made  eleven  days  before  the  time  it  bore  date, 
and  was  not  designed  by  the  maker  and  indoners  for  immediate  presenta- 
tion and  payment,  yet  that,  as  the  plaintiff  received  the  same  without  notice 
of  those  circumstances,  he  was  to  be  deemed  a  holder  in  good  faith,  and  for 
value,  and  entitled  to  all  the  rights  of  an  indorsee  of  negotiable  paper,  under 
the  law  merchant 

Edd  also,  that  under  the  circumstances  the  plaintiff  might  fairly  assume  that 
the  check  was  created  and  indorsed  with  a  view  to  its  being  put  in  circulation. 

JBtid,  further,  that  by  making  the  check  payable  at  a  future  day,  both  the 
maker  and  the  indoners  intended  that  the  holder  might  either  put  it  in  cir- 
culation, or  return  to  his  place  of  residence  and  retain  it  in  his  possession 
until  the  time  of  its  maturity. 

And  the  holder  having  returned  home,  taking  the  check  with  him ;  and  it  ap- 
pearing that  no  more  time  had  been  spent  in  presenting  the  check  than 
would  have  been  required  for  the  passage  of  a  letter  from  bis  residence  to 
the  place  of  payment ;  it  was  held  that  reasonable  diligence  had  been  used 
by  the  plaintiff,  to  charge  the  indorsers. 

APPEAL  from  a  judgment  entered  at  a  special  term.    The 
action  was  brought  by  the  plaintiff  as  indorsee,  against 
the  defendants  as  indorsers,  of  the  following  check : 

"  New  York,  May  24,  1857. 
Bowery  Bank  pay  to  P.  Morris,  Esq're,  or  order,  five  hun- 
dred dollars. 
$500.  (Signed)  Joseph  S.  Taylor. 

Indorsed — Pay  R.  Graves,  Treasurer. 
Peter  Morris. 
Pay  Sam'l  Conklin. 

R.  Graves,  Treasurer. 
Samuel  Conklin, 

Bradford. 
A.  C.  Kikg." 
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The  defendant  Morris,  by  his  answer,  alleged  that  Taylor, 
the  drawer  of  the  check,  (being  then  confined  to  his  residence 
in  said  city  of  New  York,  of  a  sickness  whereof  he  afterwards 
died,)  sent  the  said  check  to  this  defendant  to  be  by  him  de- 
livered to  the  defendant  Samnel  Conklin.  And  that  this 
defendant  did  thereupon,  at  the  said  city  of  New  York,  indorse 
and  deliver  the  same  to  said  Conklin,  but  the  defendant  alleged 
that  such  indorsement  by  him  was  for  the  sole  purpose  of 
making  the  said  check  negotiable,  and  not  otherwise,  and  that 
he  never  received  any  consideration  whatever  therefor.  And  he 
further  alleged,  upon  information  and  belief,  that  the  plaintiff 
received  the  said  check  long  after  the  same  became  due  and  pay- 
able, and  long  after  the  time  when  it  should  have  been  presented 
to  the  drawee  thereof  for  payment,  and  that  the  said  plaintiff 
was  not  a  bono. fide  holder  of  said  check  for  a  valuable  con- 
sideration in  the  usual  course  of  business.  And  the  defendant 
denied  that  the  said  check  was  duly  delivered  to  the  plaintiff, 
for  value  received.  The  defendant  denied  that  the  said  check 
was  duly  presented  for  payment,  or  that  payment  thereof  was 
duly  demanded  at  the  Bowery  Bank,  or  that  due  notice  of 
such  demand  and  refusal  was  given  to  him.  And  he  alleged, 
that  had  said  check  been  duly  presented  for  payment  to  the 
drawee  thereof,  the  same  would  have  been  paid. 

The  defendant  Graves,  in  his  answer,  alleged  that  when  he 
indorsed  said  check,  he  was  treasurer  of  the  McLean  County 
Coal  Company,  and  that  he  indorsed  the  same  as  such  treasurer, 
and  not  otherwise,  and  for  the  sole  purpose  of  making  the  same 
negotiable,  and  without  receiving  any  consideration  therefor ; 
and  that  the  plaintiff  received  the  said  check  long  after  the 
same  became  due  and  payable,  and  long  after  the  time  when 
it  should  have  been  presented  to  the  drawee  thereof  for  pay- 
ment, and  he  denied  that  the  said  check  was  duly  delivered  to 
the  plaintiff  for  value  received.  He  denied  the  other  allega- 
tions in  the  complaint,  and  averred  that  had  said  check  been 
duly  presented  for  payment  to  the  drawee  thereof,  the  same 
would  have  been  paid. 
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The  facts  appearing  on  the  trial  are  stated  in  the  opinion 
of  the  court  The  plaintiff  had  judgment,  for  the  amount  of 
the  check,  with  interest ;  and  the  defendants  appealed. 

J.  O.  Wilkin,  for  the  plaintiff 

J.  M.  Van  Cotty  for  the  defendants* 

By  the  Court j  Brown,  J.  The  Middletown  Bank  is  a 
moneyed  corporation  transacting  its  business  at  Middletown 
in  the  county  of  Orange,  73  miles  distant  from  the  city  of 
New  York  On  the  28th  of  May,  1857,  it  received  the  check 
which  is  the  subject  in  controversy,  in  the  usual  course  of 
business,  and  advanced  the  money  upon  it  without  any  notice 
or  knowledge  of  the  circumstances  under  which  it  was  given. 
Its  officers  saw  by  an  inspection  of  the  paper  that  its  date  was 
the  24th  of  May,  1857,  which  was  Sunday.  That  it  was 
therefore  due  and  payable  on  Monday,  the  25th  of  May.  That 
it  was  drawn  upon  the  Bowery  Bank  in  the  city  of  New  York, 
payable  to  the  order  of  the  defendant  Peter  Morris,  and  that 
it  was  indorsed  by  him  and  also  by  the  defendant  Boswell 
Graves.  The  officers  of  the  bank  were  also  made  aware  that 
it  was  held  by  Samuel  Conklin,  claiming  to  be  the  ownerrwho 
resided  in  the  state  of  Pennsylvania.  The  bank  is  therefore 
to  be  deemed  a  holder  in  good  faith  and  for  value,  and  entitled 
to  all  the  rights  which  the  law  merchant  assures  to  the  indorser 
of  negotiable  paper.  Finding  the  check  payable  to  order, 
with  two  names  upon  it  as  indorsers,  in  the  hands  of  a  resi- 
dent of  another  state,  73  miles  distant  from  the  place  of  busi- 
ness of  the  drawer,  and  three  days  only  after  it  was  due  and 
presentable  for  payment,  the  bank  might  fairly  assume  that  it 
was  created  and  indorsed  with  a  view  to  its  being  put  in  cir- 
culation. Why  it  was  made  payable  to  the  order  of  the  payee ; 
why  the  payee  and  another  person  put  their  names  upon  it  as 
indorsers  and  passed  it  away  to  a  resident  of  another  state,  if 
it  was  not  designed  for  circulation,  it  would  be  difficult  to  say. 
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If  we  look  at  the  facta  which  attended  the  issuing  of  the  check, 
and  which  were  unknown  to  the  hank,  we  shall  see  that  it  was 
not  designed  by  the  maker  and  the  two  indorsers  for  immedi- 
ate presentation  and  payment.  Taylor  the  drawer,  and  Morris 
&  Graves,  the  indorsers,  were  jointly  concerned  in  the  pur- 
chase of  certain  coal  lands  in  McKean  county,  Pennsylvania, 
from  Samuel  Conklin,  the  person  who  passed  the  check  to  the 
bank.  On  the  14th  of  May,  1857,  it  was  drawn,  indorsed  and 
delivered  by  Graves  to  Conklin,  at  the  office  of  Graves  in  the 
city  of  New  York,  in  payment  of  Taylor's  share  of  the  coal 
lands.  This  waB  eleven  days  before  it  was  payable  and  in  a 
condition  for  presentation.  Had  it  been  dated  on  the  day  it 
was  delivered  over  to  Conklin,  the  contract  of  the  indorsers 
would  doubtless  have  been  to  pay  the  check  upon  condition 
that  it  should  be  presented  to  the  drawee  on  the  ensuing  day, 
payment  refused  and  the  requisite  notice  of  non-payment 
given  to  them.  It  would,  in  that  case,  have  made  no  differ- 
ence that  Conklin  was  a  resident  of  Pennsylvania,  because  the 
check  being  payable  presently  and  delivered  to  him  in  the 
city  of  New  York,  the  residence  or  place  of  business  of  the 
drawer,  there  would  have  been  a  want  of  reasonable  diligence 
had  he  omitted  to  present  it,  either  on  the  day  he  received  it 
or  on  the  day  thereafter.  The  question  is  one  of  diligence, 
exclusively,  and  we  are  to  determine  from  all  the  circumstances 
what  were  the  obligations  of  the  holders  of  the  check,  in  order 
to  bring  themselves  within  the  rule  of  reasonable  diligence. 

The  contract  of  the  indorsers  is  to  pay,  in  default  of  the 
drawee,  upon  condition  that  the  paper  is  presented  within  a  rea- 
sonable time  after  it  becomes  payable  and  due  notice  of  non-pay- 
ment. This  reasonable  time  depends  upon  no  fixed  inflexible 
rule,  but  upon  the  circumstances  of  each  particular  case.  "  If 
a  check  on  a  banker  be  delivered  to  a  person  at  a  place  distant 
from  the  place  where  it  is  made  payable,  it  will  be  sufficient  to 
forward  it  by  the  post,  or  otherwise,  to  some  person  residing  at 
the  latter  place,  on  the  day  after  it  is  received ;  and  it  will  be 
sufficient  for  him  to  present  it  on  the  third  day.     And  it  has 


620  0ASE8  IK  THE  SUPREME  COURT. 

The  Middletown  Bank  v.  Morris. 

been  held  that  a  London  banker  who  receives  a  check  by  the 
general  post,  is  not  bound  to  present  it  for  payment  until  the 
following  day/'  Chitty  on  Bills,  10th  ed.  376,  citing  Ruckford 
v.  Ridge,  (2  Camp.  537,)  where  Lord  Ellenborough  says, 
"  The  rule  to  be  adopted  must  be  a  rule  of  convenience ;  and 
it  seems  to  me  to  be  convenient  and  reasonable  that  checks 
received  in  the  course  of  one  day  should  be  presented  the  next 
Is  this  practice  consistent  with  the  law  merchant  ?  It  cannot 
alter  it.  Banks  would  be  kept  in  continual  fever  if  they  were 
obliged  to  send  out  a  check  the  moment  it  was  paid  in.  The 
arrangements  mentioned  by  the  plaintiff's  witnesses  appear 
subservient  to  general  convenience  and  not  contrary  to  the 
law  merchant,  which  merely  requires  checks  to  be  presented 
with  reasonable  diligence/'  The  check  in  dispute  was  deliv- 
ered over  to  Conklin,  in  payment  for  his  land,  after  it  was 
indorsed  by  the  defendants,  and  eleven  days  before  it  was  pay- 
able. It  was  in  fact  payable  on  time.  What  was  Conklin  to 
do  with  it  in  the  mean  time  ?  He  resided  in  Pennsylvania* 
Was  it  reasonable  and  convenient  that  he  should  remain  in 
New  York  waiting  for  the  check  to  mature,  that  he  might 
present  it  on  the  exact  day  ?  Or  was  he  to  employ  an  agent 
to  take  charge  of  and  present  it  at  the  proper  time  ?  Was 
that  his  contract  with  the  persons  from  whom  he  received  it  ? 
Or  was  it  not,  rather,  to  be  implied  from  the  nature  of  the 
transaction  that  he  was  to  put  the  check  in  circulation  as  other 
paper  payable  on  time  ?  Or  otherwise,  that  he  was  to  take 
it  home  with  him  to  his  own  place  of  residence,  and  there  at 
its  maturity  transmitting  it  in  the  usual  way  for  presentation 
and  payment  ?  The  latter  disposition  of  it  was,  I  think,  more 
reasonable  and  just  than  any  other,  because,  by  making  it  pay- 
able in  the  future,  both  the  maker  and  the  indorsee  intended 
the  person  to  whom  they  paid  it  might  either  put  it  in  circa* 
lation  or  return  to  the  place  of  his  residence  and  retain  it  in 
his  possession  until  the  time  of  its  maturity.  This  is  what 
Conklin  did.  He  returned  to  his  place  of  residence,  taking 
the  check  with  him.    It  appeared  by  the  proof  that  lottos 
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were  from  three  to  five  days;  by  the  regular  course  of  the  mail, 
^n  passing  from  his  residence  to  the  city  of  New  York.  The 
check  was  discounted  by  the  plaintiff  on  the  28th  of  May,  and 
transmitted  to  the  North  River  Bank  in  New  York  by  the  firet 
mail  thereafter.  The  North  River  Bank  received  it  on  the 
29th,  presented  it  to  the  drawer  for  payment  on  the  30th,  at 
which  time  the  drawer's  funds  had  disappeared  and  payment 
was  refused,  and  due  notice  thereof  given  to  the  defendants. 
It  was  just  five  days  from  the  time  it  became  payable  until  it 
was  presented.  In  the  case  of  the  Mohawk  Bank  v.  Brod- 
erick,  (13  Wend.  133,)  the  holder  of  a  check  failed  to  recover 
of  the  indorsers,  because  twenty  days  were  suffered  to  elapse 
between  the  date — it  being  payable  presently — and  the  time 
of  its  presentation  for  payment,  there  being  a  daily  mail  be- 
tween the  place  of  business  of  the  holder  and  that  of  the 
drawer.  In  Oough  v.  Stoats,  (13  Wend.  549,)  the  parties 
to  the  check  resided  in  the  same  place,  and  the  indorser  was 
held  to  be  discharged  because  the  holder  allowed  six  days  to 
elapse  after  the  check  might  have  been  presented,  and  before 
presentation.  Smith  v.  James,  (20  Wend.  192,)  was  an  action 
to  recover  from  the  indorser  the  amount  of  two  checks  drawn 
upon  the  Commercial  Bank  of  Buffalo ;  one  dated  July  17th, 
1836,  made  payable  to  the  order  of  and  indorsed  by  the  de- 
fendant, who  resided  in  New  York.  It  was  indorsed  over  to 
the  plaintiff  in  the  latter  city  by  Wood  &  Bogert  on  the  27th 
July,  who  on  the  same  day  indorsed  it  over  to  F.  H.  Popoon. 
It  was  presented  to  the  bank  and  protested  on  the  4th  of 
August  thereafter.  The  facts  in  regard  to  the  other  check 
were  the  same,  except  that  it  was  dated  on  the  28th,  nego- 
tiated to  the  plaintiff  on  the  29  th  of  July,  and  by  him  indorsed 
over  to  F.  H.  Popoon  on  the  same  day,  who  presented  it  for 
payment  and  had  it  protested  on  the  9th  of  August  The 
material  feature  in  the  case  is,  that  the  checks  were  put  in 
circulation.  The  court  say,  "  The  plaintiff  would  have  been 
chargeable  with  want  of  due  diligence  if  he  had  not  put  the 
check  in  circulation.    Three  days  were  necessary  for  the  trans- 
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mission  of  the  check  from  New  York  to  Buffalo,  and  it  could 
not  have  been  in  circulation  more  than  four  or  five  days  before 
it  was  presented  to  the  bank  for  payment.  There  is  no 
authority  for  imputing  laches  on  such  a  state  of  facts,  and  the 
judge  was  right  in  overruling  the  objection."  The  court  refer 
to  the  cases  of  Robinson  v.  Ames,  (20  John  146 ;)  Gotcan  v. 
Jackson,  (Id.  176 ;)  Aymar  v.  Beers,  (7  Cowen,  705.) 

In  the  present  case  Taylor  drew  and  post-dated  the  check, 
payable  to  the  order  of  Morris.  He  indorsed  it  over  to  Graves, 
who  in  turn  indorsed  it  over  to  Conklin,  who  passed  it  to  the 
plaintiff.  It  was  created  and  indorsed  with  a  view  to  its  be- 
ing put  in  circulation,  and  to  this  end  the  defendants  contrib- 
uted. Even  if  Conklin  had  himself  transmitted  the  check 
from  the  place  of  his  residence  by  the  regular  course  of  the 
mail  as  soon  as  it  became  payable,  it  is  by  no  means  certain 
that  it  could  have  been  presented  for  payment  in  the  regular 
course  of  business  any  sooner  than  it  was. 

The  judgment  should  be  affirmed. 

[Kings  General  Term,  December  14,  1858.  S.  B.  Strong,  Bmatt  and 
Brown,  Justices.] 


Sophbonia  Gage  vs.  Dauchy  and  Beekman. 

A  wife  may  confer  upon  her  husband  the  use  or  Income  of  her  separate  prop- 
erty, as  a  gift ;  and  her  acquiescence,  or  assent  to  its  receipt  or  use  by  hiss, 
is  evidence  of  a  gift  by  her. 

Where  a  married  woman,  owning  a  farm,  in  her  own  right,  goes  into  the  pos- 
session of  it  with  her  husband,  and  occupies  it,  with  him  and  their  family ; 
she  permitting  him  to  cultivate  ihe  land— but  without  any  agreement  as  to 
the  rents  ok  produce— and  to  use  the  proceeds  in  the  support  of  herself  and 
family,  and  to  sell,  exchange  and  deal  with  the  crops  at  his  pleasure ;  aha 
thereby  confers  on  him  rights  which  cannot  be  withdrawn  or  repudiated 
when  his  creditors  seek  to  collect  their  demands  out  of  property  for  which 
he  has  exchanged  the  produce  of  the  farm. 

Both  at  law  and  in  equity  property  thus  purchased  by  the  husband  belongs  to 
him,  and  may  be  seised  by  his  creditors, 
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nnHIS  action  was  brought  to  recover  the  value  of  certain  per- 
i.  sonal  property  to  which  the  plaintiff  claimed  title  under  a 
chattel  mortgage  executed  to  her  by  Phineas  L.  Goodwin  and 
Angelina  A.  Goodwin  his  wife. 

The  defendant  justified  the  taking  and  conversion  under  a 
judgment  and  execution  against  said  Phineas  L.  Goodwin. 
The  issue  was  tried  at  the  Niagara  circuit  in  February,  1858, 
before  Mr.  Justice  Grover,  and  the  plaintiff  had  a  verdict 
The  facts  upon  which  the  question  now  presented  arises,  were 
substantially  these :  In  the  year  1855  Angelina  F.  Goodwin 
purchased  a  farm  of  65  acres  in  Hartland,  Niagara  county, 
with  her  separate  property,  and  the  same  was  conveyed  to  her ; 
and  with  her  said  husband,  Phineas  L.  Goodwin,  and  their 
family,  she  moved  upon  said  farm,  and  they  have  since  resided 
thereon.  The  said  Phineas  has  cultivated  and  carried  on  the 
farm,  raising  divers  crops  thereon,  yearly ;  and  the  property 
in  question,  or  the  greater  part  thereof,  was  purchased  by  him 
by  exchanging  grain  raised  on  said  farm  therefor.  There  was 
no  agreement  between  Mr.  and  Mrs.  Goodwin  to  pay  him  any 
thing  for  his  services  on  said  farm ;  nor  does  it  appear  that 
there  was  any  agreement  between  them  in  relation  to  the  car- 
rying on  of  the  farm,  or  the  rights  and  interests  of  either  in 
the  produce.  The  team  used  on  the  farm  belonged  to  Good- 
win, and  the  work  of  the  farm  was  done  by  himself  and  fam- 
ily ;  except  some  labor  during  harvest,  for  which  it  appeared 
Mrs.  Goodwin  paid  in  part,  and  he  the  residue.  It  appears 
from  the  rulings  of  the  court  that  the  material  question  be- 
came whether  Phineas  L.  Goodwin  had  any  title  or  interest 
in  the  property  in  question.  The  court,  amongst  other  things, 
charged  the  jury,  "  that  if  Mrs.  Goodwin  owned  the  farm  she 
was  entitled  to  the  crops  raised  thereon,  unless  she  made  some 
agreement  with  some  other  person  giving  an  interest  in  the 
crops  to  another."  To  this  charge  the  defendants  duly  ex- 
cepted. "  The  court  further  charged  the  jury,  that  if  Mrs. 
Goodwin  owned  the  farm  and  lived  on  it  with  Mr.  Goodwin, 
her  husband,  and  Mr.  Goodwin  worked  upon  the  farm  and  be- 
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stowed  his  labor  in  raising  the  crops  upon  the  farm,  he  would 
not  acquire  any  title  to  the  crops,  unless  there  was  an  agree- 
ment made  by  which  he  was  to  have  an  interest  in  them  or  to 
have  the  use  of  the  land/1  And  "  that  if  Mrs.  Goodwin 
owned  the  farm  and  crops,  and  purchased  or  caused  to  be  pur- 
chased for  her  the  sleds  in  controversy,  and  paid  for  the  same 
from  grain  raised  on  the  farm,  or  her  other  separate  property, 
in  good  faith,  she  would  own  the  sleds,  and  Mr.  Goodwin 
would  have  no  title  in  them/'  To  these  and  several  other 
propositions  of  the  charge,  involving  similar  points,  the  de- 
fendants' counsel  duly  excepted.  The  defendants  then  re- 
quested the  court  to  charge,  that  if  the  jury  believed  that  the 
cultivation  of  the  farm  was  by  the  consent  of  the  wife,  express 
or  implied,  carried  on  by  the  husband  in  the  absence  of  any 
agreement  by  his  wife  to  compensate  the  husband  for  his  ser- 
vices, the  wife  in  the  usual  manner  superintending  the  house- 
hold, the  law  would  hold  the  farm  to  have  been  cultivated  for 
the  benefit  of  the  husband,  subject  to  his  duty  to  account  to 
the  wife  for  the  value  of  the  use  of  the  same.  The  court  declined 
so  to  charge,  and  the  defendants  excepted.  The  defendants 
also  requested  the  court  to  charge  that  a  wife,  living  and  co- 
habiting with  her  husband,  cannot  for  her  own  benefit,  and  to 
the  exclusion  of  her  husband,  carry  on  the  business  of  farm- 
ing, and  that  the  carrying  on  of  such  business,  under  such 
circumstances,  although  in  the  name  of  the  wife,  the  law  will 
hold  to  be  for  the  benefit  of  the  husband,  and  he  will  be  enti- 
tled to  the  produce  and  profits  of  the  business ;"  which  request 
the  court  refused,  and  the  defendants  excepted  The  defend- 
ants also  requested  the  court  to  charge  the  jury  generally,  that 
the  plaintiff  was  not  entitled  to  recover,  which  the  court  re- 
fused to  do,  and  the  defendants  duly  excepted.  From  the 
judgment  entered  on  the  verdict  for  the  plaintiff,  the  defend- 
ants appealed. 

G.  D.  Lamont,  for  the  appellants. 
E.  Griffin,  for  the  respondent 
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Davis,  J.  The  third  section  of  the  act  entitled  "  An  act 
for  the  more  effectual  protection  of  the  property  of  married 
women/'  passed  April  7, 1848,  as  amended  by  chapter  375  of 
the  laws  of  1849,  is  as  follows :  "  Any  married  female  may 
take  by  inheritance  or  by  gift,  grant,  devise  or  bequest,  from  any 
other  person  than  her  husband,  and  hold  to  her  sole  and  separate 
use,  and  convey  and  devise  real  and  personal  property,  and  any 
interest  or  estate  therein,  aqd  the  rents,  issues  and  profits 
thereof,  in  the  same  manner  and  with  the  like  effect  as  if  she 
were  unmarried ;  and  the  same  shall  not  be  subject  to  the  dis- 
posal of  her  husband,  nor  be  liable  for  his  debts." 

The  farm  on  which  the  Goodwins  resided  was  purchased 
with  money  belonging  to  Mrs.  Goodwin,  and  was  conveyed  to 
her.  She  is  therefore,  by  virtue  of  the  act  above  cited,  enti- 
tled to  hold  the  same,  and  the  rents,  issues  and  profits  thereof, 
"  to  her  sole  and  separate  use ;"  and  may  "  convey  and  devise" 
the  same,  *nd  any  estate  or  interest  therein,  "  with  the  like 
effeot  as  if  she  were  unmarried ;"  and  in  the  enjoyment  of 
these  rights  the  law  does,  and  the  courts  must,  fully  protect  her. 

It  has  long  been  settled  in  equity,  that  a  married  woman 
having  a  separate  estate  is,  in  respect  to  it,  to  be  regarded  as 
a  feme  sole,  with  power  to  dispose  of  it  as  though  she  were 
unmarried ;  and  this  rule  was  recognized  and  firmly  established 
in  this  state  by  the  late  court  of  errors,  in  Jaques  v.  The 
Methodist  Episcopal  Churchy  (17  John.  548,)  where  the  cases 
upon  the  subject  are  cited  and  examined  by  Ch.  J.  Spencer  and 
Piatt,  J.,  in  opinions  which,  for  their  just  appreciation  of  the 
true  character  of  the  marital  relation,  commend  themselves  to 
the  careful  study  of  courts  and  legislators.  The  same  case 
establishes  that  when  the  disposition  of  her  property  is  free 
and  not  the  result  of  flattery,  force  or  improper  treatment,  the 
wife  may  give  it  to  her  husband  as  well  as  any  other  person. 
With  these  established  principles  in  mind  we  are  prepared  to 
examine  the  real  question  in  this  case,  which  is,  what  are  the 
respective  rights  of  husband  and  wife  and  of  the  creditors  of 
the  husband,  (where  the  wife  is  the  owner  ps  her  separate 
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estate  of  a  farm  on  which  he  and  she  reside  with  their  family, 
and  which  is  cultivated  by  the  husband  without  any  express 
agreement,)  in  the  crops  which  are  the  fruits  of  her  farm  and 
his  labor,  and  out  of  which  the  family  are  supported,  and  with 
which  he  is  accustomed  to  exchange  and  traffic  ?  .  To  dispose 
of  this  question  it  is  not  necessary  to  determine  whether  the 
wife  may  or  may  not  lease  her  farm  to  her  husband  for  a  term 
at  a  stipulated  rent,  or  let  it  to  him  to  be  worked  on  shares, 
receiving  a  portion  of  the  crops  for  its  use.  When  those  ques- 
tions are  presented,  they  are  to  be  solved  upon  other  principles 
than  those  involved  in  this  inquiry. 

In  the  present  case  the  farm  was  cultivated  by  the  husband, 
without  any  agreement  except  such  as  is  to  be  implied  from 
the  circumstances  of  the  case.  While  the  acts  of  1848  and 
1849  have  the  force  that  is  above  conceded,  it  is  well  settled 
by  authority,  and  is  quite  clear  upon  principle,  that  the  mar- 
ital rights  of  the  husband  in  other  respects  remain  unaffected. 
He  is  still  entitled  to  the  society  and  services  of  his  wife  and 
family.  (Freeman  v.  Orser,  5  Duer,  477.  Suritzer  v.  Val- 
entine, 10  How.  Pr.  R  109.  Lovett  v.  Robinson,  7  id.  105. 
Coon  v.  Brook,  21  Barb.  546.)  And  perhaps  it  will  not  be 
doubted  that  he  and  his  creditors  are  entitled  to  the  results  of 
his  own  skill  and  labor*  In  raising  crops  upon  a  farm,  the 
labor  of  the  farmer  and  bis  servants  enters  into  and  probably 
constitutes  the  greater  portion  of  their  value.  The  produce 
is  more  the  fruit  of  labor  and  skill,  than  the  bounty  of  nature ; 
and  the  adage,  "  he  who  sows  ought  to  reap/9  is  founded  in 
good  sense  and  sotmd  economy.  It  is  difficult  to  perceive  upon 
what  principle,  in  a  case  like  the  one  before  us,  the  mere  title 
of  the  wife  to  the  land  should  carry  to  her  the  title  to  the  crops 
which  are  raised  on  it  by  the  labor  and  skill  of  her  husband,  his 
family  and  herself,  while  he  is  occupying  and  cultivating  the 
form  with  her  consent,  and  with  no  agreement  constituting 
him  and  them  her  tenants.  In  other  cases,  if  the  owner  of 
land  consent,  without  any  specific  agreement,  that  another  may 
enter  into  possession  and  occupy  it  and  raise  crops,  the  relation 
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is  that  of  landlord  and  tenant;  and  the  latter  is  entitled 
to  the  crops  and  to  emblements  on  the  termination  of  his 
possession.  (Stewart  v.  Doughty,  9  John.  108.)  If  Mrs. 
Goodwin  were  in  fact  "  an  unmarried  female/'  (as  the  law  re- 
gards her  in  respect  to  this  farm,)  and  had  tacitly  eoiisented 
to  the  possession,  and  cultivation  of  the  land  by  Goodwin  for 
several  years,  her  remedy  against  him  would  not  be  in  demand- 
ing the  crops  and  suing  him  for  their  conversion,  but  in  an 
action  for  the  value  of  the  use  and  occupation ;  and  surely 
her  relation  to  him  as  wife  does  not  confer  greater  rights  than 
she  would  have  as  a  feme  sole,  all  pretense  of  undue  influence 
or  compulsion  being  out  of  the  question.  Under  the  act  of 
1849,  her  power  to  dispose  of  the  use  and  occupation  is  com- 
plete ;  and  that  she  may  confer  them  upon  her  husband  under 
the  well  settled  rules  of  equity,  is  not  to  be  disputed.  The 
acts  of  1848  and  1849  have  not  changed  the  law  in  respect  to 
the  separate  estate  of  a  married  woman,  as  it  existed  in  equity, 
except,  perhaps,  so  far  as  to  obviate  the  necessity  of  a  trustee 
in  any  case,  and  to  confer  on  her  greater  powers  of  disposition. 
Regarding  her  separate  property  as  though  she  were  an  "  un- 
married female/'  we  should  apply  to  it  now  the  established 
principles  of  equity  as  they  have  been  hitherto  settled  and 
applied  in  such  cases.  We  have  already  seen  that  it  is  the 
established  law  of  this  state,  that  the  wife  may  give,  under 
proper  circumstances,  her  separate  property  to  her  husband  ; 
(17  John,  ubi  sup.;)  and  it  remains  to  be  seen  under  what 
circumstances  she  will  be  regarded  as  having  given  it,  or  its 
rents,  issues  and  profits  to  him.  "  The  rule/'  says  Mr.  Clan- 
cy, "  which  may  be  extracted  from  the  decisions,  seems  to  be 
this :  that  if  the  husband  receive  the  rents  or  the  interest  of 
his  wife's  separate  property  without  her  knowledge,  then  his 
executors  shall  be  liable  to  account  and  refund ;  but  if  he 
receives  them  with  her  privity  and  without  any  express  dis- 
sent, that  then  his  executors  shall  not  be  liable  to  any  aocount, 
as  it  shall  be  construed  to  be  a  gift  from  the  wife."  *  •  *  ^  It 
appears  also  from  these  cases,  that  where  the  husband  js  per- 
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mitted  to  receive  the  produce  of  his  wife's  separate  estate,  or 
where  the  wife  and  husband  live  together  during  the  time  that 
he  is  so  receiving  it,  no  account  whatever  will  be  directed. 
There  are  however  several  other  cases  which  have  held  that  an 
account  would  be  given  under  such  circumstances  for  one 
year's  income."    {Clanctfs  Bights  of  Married  Women,  354.) 

The  cases  from  which  these  rules  are  extracted  by  the  learn- 
ed author  are  Powell  v.  Hanky,  (2  P.  Wms.  82 ;)  Christmas 
v.  Christmas,  {Set.  Cases  in  Ch,  2;  2Eq.  Case*  Abr.  152;) 
Dalbiac  v.  Dalbidc,  (16  Vesf  116;)  Squire  v.  Dean,  (4  Br. 
C.  C.  326 ;)  Townshend  v.  Windham,  (2  Ves.  sen.  1 ;)  and  it 
cannot  be  questioned  but  that  they  fully  sustain  the  rules. 
In  Powell  v.  Hanky,  the  husband  had  received  the  interest  on 
certain  bonds  and  mortgages  settled  to  the  separate  use  of  the 
wife,  without  any  express  authority  from  her  but  with  her 
knowledge,  though  without  either  acquiescence  or  objection; 
and  she  was  held  not  entitled  to  an  account.  In  Christmas 
v.  Christmas,  the  husband  and  wife  were  living  amicably  to- 
gether while  he  was  in  the  receipt  of  the  produce  of  her  sepa- 
rate estate,  and  this  fact  was  considered  as  furnishing  sufficient 
ground  to  infer  that  such  receipt  was  with  the  wife's  assent 
In  Squire  v.  Dean,  the  husband  bad  applied  the  dividends  of 
the  wife's  separate  estate  to  the  general  purposes  of  his  family, 
of  which  she  was  a  member,  and  the  chancellor  refused  to  give 
her  representatives  an  account  against  his  estate ;  and  in  Dal- 
biac v.  Dalbiac,  Sir  William  Grant  refused  an  account  to  the 
wife  because  she  had  lived  with  the  husband,  and  had  the 
benefit  of  her  income  while  he  was  in  the  receipt  of  it 

In  Roper  on  Husband  and  Wife,  pp.  220,  221,  the  rule  is 
thus  stated :  "  Since  the  wife  may  appoint  and  dispose  of  her 
separate  property,  so  she  may  give  it  to,  or  permit  her  hus- 
band to  receive  it,  which  will  preclude  her  right,  after  his 
death,  to  charge  his  estate  with  what  he  so  received.  °  °  * 
It  cannot  escape  the  observation  of  the  reader,  that  the  prin- 
ciple which  pervades  the  cases  on  this  subject  is  either  express 
gift  by  the  wife  to  the  husband,  or  an  implied  gift  to  him 
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(where  it  can  be  raised)  of  her  separate  estate,  resulting  from 
cohabitation  and  her  acquiescence/'  "  Thus,  if  the  wife  ex- 
pressly or  impliedly  authorize  her  husband  to  receive  the 
interest  or  rents  of  her  general  separate  property  during  his 
life,  this  being  a  gift,  there  can  be  no  reason  to  give  her  any 
part  of  them  which  accrued  during  his  life." 

The  cases  cited  by  this  author  are  Smith  v.  Camelford, 
(2  Ves.jun.  698,  716;)  Milne*  v.  Bush,  (Id.  488;)  Paudet 
v.  Delaval,  (2  Fee.  sen.  663 ;)  Whistler  v.  Newman,  (4  Vee. 
146 ;)  and  several  of  the  eases  cited  by  Clancy,  and  above 
referred  to.  It  would  not  be  useful  to  state  these  cases  here 
in  greater  detail  The  doctrine  which  they  establish  is  well 
stated  by  the  authors  cited,  and  it  seems  to  be  well  founded 
in  reason  and  principle.  It  establishes  the  power  of  the  wifo 
to  confer  on  her  husband  the  use  or  income  of  her. separate 
property  as  A  gift,  and  that  her  acquiescence  or  assent  to  its 
receipt  or  Use  by  him  is  evidence  of  a  gift  by  her.  The  stat- 
utes declaring  her  a  feme  sole  as  to  such  property  certainly 
cannot  have  diminished  her  power  over  it. 

It  would  seem  that  this  doctrine  should  apply  with  its 
greatest  force  to  a  case  like  that  at  bar.  Mrs.  Goodwin  had  a 
clear  right  to  "  the  rents,  issues  and  profits'1  of  her  farm  for 
her  "  sole  and  separate  use,"  had  she  chosen  so  to  keep  them. 
She  had  also  a  clear  right  to  give  them  to  her  husband.  •  In 
accompanying  him  into  the  possession  of  the  farm  and  occu- 
pying it  with  him  and  their  family,  and  permitting  him,  with- 
out any  agreement  or  arrangement  as  to  the  rents  or  produce, 
to  cultivate  it  and  to  use  the  proceeds  in  the  support  of  herself 
and  family,  and  to  sell,  exchange  and  deal  with  the  crops  at 
his  pleasure,  she  has  conferred  on  him  rights  which  cannot  be 
withdrawn  or  repudiated  when  his  creditors  seek  to  collect 
their  demands  out  of  property  for  which  he  has  exchanged  the 
produce  of  the  farm.  Both  at  law  and  in  equity  it  is  his,  and 
not  heir's.  Any  other  rule  would  invert  the  relation  of  husband 
and  wife.  It  would  reduce  the  former  t  >  the  condition  of  a 
servant  of  the  latter,  dwindling  him  to  a  mere  serf  en  her 
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lands,  whose  time  and  services  and  all  his  faculties  are  the 
property  of  his  wife.  It  would  open  a  door  for  the  grossest 
frauds,  by  making  the  wife,  in  defiance  of  the  husband's  cred- 
itors, the  absorbent  of  all  his  earnings  with  which  to  increase 
her  wealth,  while  doling  out  to  her  humble  partner  barely 
enough  of  her  goods  and  provisions  for  his  board  and  clothing. 
With  these  views  we  are  of  opinion  that  the  learned  justice 
erred  at  the  circuit,  in  his  charge  and  refusal  to  charge  as  re- 
quested, and  that  the  judgment  must  be  reversed  and  a  new 
trial  ordered. 

Greene,  J.,  and  Marvin,  J.,  concurred 

Grover,  J.,  dissented. 

Judgment  reversed. 

[Ebib  Gbvbbal  Tbrm,  February  14,  1869.    Qrover,  Greene,  Jforri*  and 
Davis,  Justices.] 


John  B.  Miller  vs.  William  Foley. 

Where  a  warrant,  issued  by  a  justice  of  the  peace,  recited  a  complaint  against 
J6hn  R.  Miller,  for  a  felony,  ands  commanded  the  officer  to  arrest  "  the  mid 
WiUiam  Miller ;"  Held  that  thewarrant  afforded  no  justification  to  the  offi- 
cer for  the  arrest  of  John  R. ;  although  it  was  proved  that  he  was  the  person 
intended. 

rIS  was  an  action  for  false  imprisonment,  tried  at  the 
Onondaga  circuit,  before  Mullin,  J.  The  defendant 
justified  as  a  constable,  and  under  a  warrant  issued  by  a  jus- 
tice of  the  peace  reciting  a  complaint  for  a  felony  against 
John  R.  Miller,  and  commanding  the  officer  to  arrest  "  the 
said  William  Miller/'  The  judge  at  the  circuit,  upon  proof 
that  the  plaintiff  was  the  person  intended,  held  the  warrant  a 
justification  to  the  officer  and  nonsuited  the  plaintiff;  who 
appealed  to  the  general  term. 
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J.  W.  Loomis,  for  the  appellant. 

Mr.  Wallace,  for  the  respondeht. 

By  the  Court,  W.  F.  Allen,  J.  We  held  in  Gtc$  v.  Mtd- 
lin,  (April,  1856,)  following  the  current  of  authority,  that 
process  for  the  arrest  of  an  individual  must  so  describe  the 
person  intended  that  the  officer  would  know  who  to  arrest,  and 
the  party  whose  liberty  was  threatened  might  'know  whether 
he  was  bound  to  submit ;  and  that  it  was  not  sufficient  that 
the  person  in  fact  intended  was  arrested.  In  that  case  the 
initial,  only,  of  the  christian  name  of  the  party  was  given  in 
the  warrant.  Tfhis  is  the  rule,  as  well  in  civil  as  in  criminal 
cases.  (Orisudold v. Sedgwick, 8  Cotven,  456 ;  S.O.I  Wend. 
126.  Scott  v.  Ely,  4  id.  655.  1  Buss,  on  Crimea,  619.  Hoye 
v.  Bush,  1  M.dkOr.  775.)  The  recital  in  the  warrant,  of  a 
complaint  against  the  plaintiff,  cannot  aid  the  defendant.  At 
best  it  left  it  doubtful  which  was  the  true  name  of  the  party 
to  be  arrested.  A  party  cannot  have  two  christian  names. 
(Bex  v.  Newman,  1  Ld.  Bay.  562.)  It  left  something  to  be 
spelt  out  from  the  whole  warrant.  Had  the  name  of  the  party 
intended  by  the  warrant  and  actually  arrested  chanced  to  be 
William  instead  of  John  R.,  the  statement  ef  the  name  in  the 
recital  might  with  some  plausibility  have  been  claftned  to  be  a 
surplusage.  The  mandatory  part  of  the  warrant  is  that  which 
gives  it  efficacy  as  a  process,  and  under  that  the  officer  must 
justify.  The  recital  of  the  complaint  against  the  plaintiff  is 
very  high  evidence  that  he  was  the  individual  intended  to  be 
designated  by  the  name  of  William,  in  the  warrant  of  arrest 
proper.  But  that  is  not  sufficient.  In  Scott  v.  Ely,  (supra,) 
there  was  no  doubt  that  the  right  person  was  arrested.  The 
recital  in  this  case  is  no  more  Conclusive  than  was  the  evidence 
in  that  case,  and  still  the  attest  was  held  unlawful.  In  Hoye 
v.  Brush  there  was  just  as  little  doubt  that  the  plaintiff  was 
the  individual  intended,  and  yet  the  officer  was  held  liable  for 
the  arrest.    In  Qrivwold  v.  Sedgwick,  the  evidence  that  the 
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plaintiff  was  the  party  intended  to  be  arrested  was  recJord  evi- 
dence and  was  recited  in  the  process.  In  other  words,  upon 
the  face  of  the  process  it  appeared  that  the  plaintiff  was  the 
party  in  (Job tempt,  and  yet  as  in  the  process  itself— -that  is, 
the  clause  commanding  the  arrefet — he  was  misnamed  in  re- 
spect to  his  christian  name,  all  concerned  in  the  arrest  *ere 
held  liable  for  the  false  imprisonment.  The  process  redted 
that  on  the  21st  day  of  February,  1824,  by  an  order  made  in 
the  circuit  court. by  Willitoi  P.  Van  Ness,  one  of  the  judges 
of  that  court,  in  a  cause  then  pending  between  Daniel  S.  Ori*- 
wold,  (the  plaintiff,)  complainant^  and  fiill,  defendant,  it  was 
ordered  that  Qriswold  pay  to  the  clerk  of  that  court  $1200  in 
ten  days  after  notice  of  the  order,  and  that  the  said  Samuel 
8.  Oriswold  had  neglected  to  comply  with  the  order,  though 
more  than  ten  days  hdd  elapsed,  and  commanded  the  marshal 
to  take  the  said  Samtiel  8.  Griswold,"  &c.  The  process  re- 
cited an  order  upon  Daniel  S.  GrisWold,  and  commanded  the 
officer  to  arrest  the  said  Samuel  8.  Griswold.  Here  the  pro- 
cess recites  a  complaint  against  John  £.  Miller,  aild  commands 
the  officer  to  arrest  the  said  William  Miller,  tfhe  cases  are 
not  distinguishable.  Had  the  defebdant  proved  that  a  felony 
had  been  committed,  and  that  there  was  reasonable  cause  to 
suspect  the  plaintiff  of  the  crime,  he  might  have  justified 
without  the  warrant ;  but  that  case  was  not  made,  by  the  answer 
or  the  evidence. 

The  judgment  mttst  be  reversed,  and  a  new  trial  granted; 
costs  to  abide  the  event 

[Ofokdaga  Gknhbal  Tbbm,  April  6, 1869.    Pratt,  Batott,  W.  P.  AUm  and 
JftfOfe,  Justices.] 
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Catharine  Vallance,  appellant,  vs.  Jacob  BausceI, 
*  respondent. 

In  giring  construction  and  effect  to  the  statutes  of  1848  and  1849  as  to  the 
personal  estate  of  hlarried  women,  the  common  law  or  statutory  right  of  the 
husband  when  those  acts  were  passed,  even  to  the  choses  in  action  of  the 
wife  not  reduced  into  possession  in  her  lifetime,  should  be  considered  as 
one  of  his  marital  rights,  commencing  with  the  marriage,  continuing  in 
him  during  their  joint  Utes,  and  surviving  on  her  death. 

And  courts  are  to  presume  that  the  legislature*  passed  those  acts  with  a  knowl- 
edge of  the  husband's  common  law  rights ;  and  that  those  rights  were  not 
intended  to  be  taken  away,  any  further  than  was  necessary  to  secure  to 
married  women,  as  against  their  husbands,  the  free,  sole,  separate  use  and 
enjoyment  and  absolute  disposition  of  their  property. 

It  was  not  the*  intention  of  the  legislature  to  abolish,  or  change  prospectively, 
the  husband's  right  of  succession  to  his  wife's  undisposed  of  personalty. 

Where  a  married  woman,  who  was  the  owner  of  certain  personal  property, 
made  her  will,  in  1856,  and  didd  in  1867,  leaving  no  children,  but  leaving  her 
husband,  and  her  mother,  her  surviving ;  Held  that  her  mother  had  no  right 
to  attend  as  her  next  of  kin,  at  the  probate  of  the  will,  and  file  objections 
thereto,  or  be  heard  in  the  premises;  she  having  no  interest  in,  or  right  to, 
the  goods,  chattels  and  credits  whereof  the  testatrix  died  the  owner  and  in 
possession ;  but  that  the  same  belonged,  after  due  administration,  to  the 
husband  who  offered  the  will  for  probate. 

APPEAL  from  a  decree  of  the  surrogate  of  New  York* 
John  W.  J&dmonds,  for  the  appellant. 
R.  M.  Harrington,  for  the  respondent! 

By  the  Court,  Sutherland,  J.  H his  is  an  appeal  from  the 
decree  of  the  surrogate  of  New  York,  Admitting  to  probate  the 
will  of  Catharine  E.  Bausch,  the  wife  of  the  respondent 

The  testatrix  was  the  owner  of  certain  personal  property, 
and,  during  coverture,  made  her  will,  bequeathing  the  same, 
bearing  date  December  1, 1856.  She  died  on  the  27th  of 
March,  1857,  leaving  no  children,  but  leaving  her  husband, 
the  respondent,  and  the  appellant,  her  mother,  her  surviving. 
The  appellant  attended,  as  her  next  of  kin,  at  the  probate, 
and  filed  objections  thereto,  and  prayed  to  have  said  objections 
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in  action,  and  every  species  of  personal  property,  whether  re- 
duced to  possession  or  contingent,  or  recoverable  only  by  suit. 
(2  Kent,  135,  Butler's  note  304  to  Lib.  3  Co.  Litt.)  But 
he  could  not  take,  as  administrator  of  his  wife,  that  which  he 
was  absolutely  entitled  to  in  the  lifetime  of  his  wife ;  and  at 
the  common  law,  by  the  marriage  he  became  absolutely  enti- 
tled to  all  her  goods  and  chattels  then  in  her  possession,  or 
which  came  into  her  possession  after  the  marriage,  and  to  such 
of  her  choses  in  action  as  he  should  reduce  into  his  possession 
during  her  life.  I  think  in  giving  construction  and  effect  to 
the  statutes  of  1848  and  1840,  as  to  the  personal  estate  of 
married  women,  the  common  law  or  statutory  right  of  the 
husband,  when  those  acts  were  passed,  even  to  the  choeee  in 
action  of  the  wife,  not  reduced  into  possession  in  her  lifetime, 
should  be  considered  as  one  of  his  marital  rights,  commencing 
with  the  marriage,  continuing  in  him  during  their  joint  lives, 
and  surviving  on  her  death.  Indeed,  it  has  been  recently  ex- 
pressly held  by  the  court  of  appeals,  in  the  case  of  Westervelt 
v.  Gregg,  (2  Kernan,  202,)  that  the  husband,  in  the  lifetime 
of  the  wife,  had  a  vested  property  or  interest  in  his  wife's 
choses  in  action,  not  reduced  into  possession,  which  the  statutes 
of  1848  and  1849  could  not  constitutionally  take  away.  If  the 
right  of  the  husband  to  reduce  the  wife's  choses  in  action  into 
his  possession  in  her  lifetime,  or  after  her  death  in  case  he 
survived  her,  was  property  and  a  vested  right  or  interest  in  the 
husband  in  the  lifetime  of  the  wife,  certainly  her  death  could 
not  divest  it,  the  right  to  reduce  her  choses  in  action  into  his 
possession  absolutely  and  for  his  own  benefit  remaining  in  him 
after  her  death,  as  fully  and  completely  as  before.  When  the 
acts  of  1848  and  1849  were  passed,  the  husband  took  and  had 
by  the  marriage,  absolutely  as  his  own,  not  only  the  goods  and 
chattels  of  his  wife  in  her  possession,  and  also  a  right  during 
their  joint  lives  to  reduce  her  choses  in  action  into  possession 
for  his  own  benefit,  by  action  or  otherwise ;  but  he  also  took 
and  had  by  the  marriage,  and  held  during  their  joint  lives,  a 
right  after  her  death,  if  he  survived  her,  at  .common  law  and 
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by  statute,  as  her  administrator  or  otherwise,  to  take  and 
hold,  reduce  into  his  possession  and  recover  absolutely  for  his 
own  use  and  benefit,  subject  to  the  payment  of  her  debts,  all 
of  her  chattels,  personal  estate,  and  choses  in  action  which  he 
had  not  reduced  into  his  possession  in  her  lifetime,  or  which 
had  not  become  his  absolutely,  prior  to  her  death,  by  being 
by  her  reduced  into  her  possession.  Now,  the  right  of  the 
husband,  after  the  death  of  the  wife,  to  take,  reduce  into  his 
possession  and  keep  as  his  own,  her  closes  in  action  and  per- 
sonalty after  paying  her  debts,  being  in  the  lifetime  of  the  wife 
just  as  positive  and  certain  as  his  right  to  reduce  her  choses 
in  action  into  his  possession  in  her  lifetime,  if  the  one  flowed 
from  the  marriage  and  was  a  vested  right  in  the  husband  in 
the  lifetime  of  the  wife,  the  other  also  flowed  from  the  mar- 
riage, and  was  a  vested  right  in  the  hiisband  in  the  lifetime 
of  the  wife.  The  exercise  of  either  right  depended,  of  course, 
upon  the  life  of  the  husband— both  rights  were  liable  to  be 
defeated  by  his  dying  before  his  wife ;  but  if  he  lived  or 
survived  his  wife,  both  rights  were  fixed  and  certain;  and 
I  do  not  see  how  the  court  of  appeals  could  have  held  oth- 
erwise than  they  did  in  JVestervett  v.  Gregg,  that  the  right 
of  the  husband  in  and  over  the  choses  in  action  of  his  wife, 
when  the  acts  of  1848  and  1849  were  passed,  was  a  vested 
right.  Certainly  its  liability  to  be  defeated  by  the  death  of 
the  husband  did  not  make  it  contingent^  or  prevent  it  from 
being  vested ;  otherwise,  every  expectant  estate  or  right  of 
possession,  to  be  exercised,  or  to  take  effect  in  possession  in 
the  lifetime  or  on  the  death  of  another,  would  be  contingent ; 
as  the  remainderman  or  holder  of  such  right  of  possession 
might  die  before  he  exercised  the  right,  or  before  the  person 
on  whose  death  his  expectant  estate  or  interest  was  to  take 
effect  in  possession.  (2  Cruise's  Dig.  270.  Fearne,  Can.  Bern. 
216,  7th  ed.    2  Ves.jvn.  357.) 

As  the  law  was  when  the  acts  of  1848  and  1849  took  effect, 
the  husband  by  the  marriage  took  a  certain  and  positive  right 
to  all  his  wife's  choses  in  action,  liable  to  be  defeated  only  by 
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his  death,  before  he  had  exercised  the  right  and  reduced  them 
into  his  possession,  leaving  her  surviving.  As  to  his  right  to 
her  choses  in  action  as  her  survivor,  his  right  of  administration 
on  her  estate  was  positive  and  certain  by  statute  if  not  at 
common  law ;  it  might  have  been  necessary  for  him  to  admin* 
ister  to  enforce  her  rights  of  action ;  but  if  he  did  administer, 
his  lettera  of  administration  were  only  evidence  of  his  common 
law  right  and  title  and  beneficial  interest  as  husband.  As  to 
the  goods,  chattels  and  personalty  of  the  wife  in  her  possession 
at  the  time  of  the  marriage,  or  which  came  into  her  possession 
afterward  during  the  marriage,  there  is  not  a  colorable  reason 
for  saying  that  on  her  death  he  took  them  as  her  administra- 
tor, or  as  an  incident  merely  of  his  right  of  administration,  for 
they  must  have  absolutely  vested  in  him  as  his  own,  as  hus- 
band, in  her  lifetime. 

It  does  not  appear,  either  in  this  case  or  the  case  of  McCoa- 
ker  v.  Golden,  (1  Bradf.  64,)  whether  the  personally  of  the 
testatrix  consisted  wholly  or  in  part  of  goods,  chattels  and 
property  actually  in  her  use  and  possession  in  her  lifetiipe,  or 
of  choses  in  action,  rights  and  credits  which  she  had  never 
reduced  to  her  possession.  I  think,  therefore,  that  in  this  case 
the  appellant  has  a  right  to  take  the  position,  that  if  since  the 
acts  of  1848  and  1849,  on  the  death  of  the  wife  without  hav- 
ing disposed  of  her  personalty  by  will  or  otherwise,  the  hus- 
band is  entitled  to  it  absolutely  as  his  own,  subject  to  the 
payment  of  her  debts,  he  is  so  entitled  to  it,  as  before  those 
acts,  as  husband,  and  as  an  incident  of  the  marriage  or 
flowing  from  it,  and  not  merely  as  an  incident  of  his  admin- 
istration, or  rights  of  administration  on  her  estate.  But  giv? 
ing  the  appellant  the  benefit  of  this  position,  does  it  follow 
that  this  right  of  the  husband  would  be  inconsistent  with  the 
rights  intended  by  the  acts  to  be  given  and  secured  to  married 
women  in  and  over  their  property,  so  that  it  must  be  presumed 
this  right  of  the  husband  was  intended  to  be  abrogated  there- 
by ?  I  think  not  After  the  most  careful  analysis  of  words 
and  principles  bearing  on  this  question,  I  can  see  no  such  in-. 
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consistency.  The  act  of  1848  is  entitled  "An  act  for  the  more 
effectual  protection  of  the. rights  of  married  women/'  and 
that  act  and  the  act  of  1849  amending  it,  were  intended  to 
give,  and  do  give  to  a  married  woman  the  separate  use  and 
absolute  disposition  of  her  property,  real  and  personal,  by  will 
or  otherwise,  as  if  she  were  a  feme  sole.  She  may  use  and  en- 
joy it,  and  dispose  of  it  as  freely  and  as  absolutely  and  exclu- 
sively, as  she  could  had  she  continued  single ;  but  she  is  nev- 
ertheless a  married  woman,  and  must  dispose  of  it  as  a  married 
woman1;  and  admit  that  her  husband,  on  her  death,  succeeds 
to  her  undisposed  of  personal  property,  as  husband  and  not  as 
administrator ;  his  right  of  succession  as  husband,  would  no 
more  interfere  with  her  rights  in  and  over  the  property  in  her 
lifetime,  than  would  the  succession  of  her  mother  or  child  as 
next  of  kin.  The  right  of  succession  is  not  a  right,  but  an  in- 
cident of  property,  given  to  it  by  law.  The  inheritable  quality 
or  incident  of  real  estate,  as  to  its  possessor,  may  be  the  measure 
of  the  quantity  of  his  estate  or  interest,  but  it  cannot  be  called 
his  right,  but  rather  the  right  of  his  heirs.  What  other  or 
further  right  of  property  is  there  or  can  there  be,  than  the 
right  of  its  free  and  exclusive  use  and  enjoyment  during  life, 
with  a  right  of  free  and  absolute  disposition  ?  These  rights  the 
married  woman  can  take,  and  has  under  the  acts  as  to  her 
personalty,  without  interfering  with  the  right  of  succession  of 
her  husband.  His  right  of  succession  may  be  a  marital  right, 
and  vest  in  him  by  the  marriage,  but  it  vests  subject  to  these 
rights  of  the  wife,  and  thus  can  never  interfere  with  them. 

There  cannot  be  two  antagonistic  rights  of  possession  and  en- 
joyment in  different  persons  in  the  same  property  at  the  same 
time ;  and  therefore  the  acts  of  1848  and  1849  have  abrogated 
the  husband's  common  law  right  to  the  use,  rents  and  profits  of 
his  wife's  real  estate  during  their  joint  lives,  and  also  his  com- 
mon law  right  to  the  disposition  of  her  personalty  during  their 
joint  lives ;  but  there  might  be  a  hundred  successive  estates 
in  remainder,  existing  in  different  persons  at  the  same  time, 
and  vested  too,  limited  upon  an  estate  for  life  in  possession, 
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without  at  all  interfering  with  the  estate,  right  of  possession, 
and  enjoyment  of  the  grantee  or  holder  of  the  life  estate ;  and 
if  you  give  to  the  grantee  or  holder  of  the  life  estate  in  pos- 
session, an  absolute  right  or  power  of  disposition  of  the  prop- 
erty, this  does  not  prevent  the  estate  of  the  remainderman 
from  being  technically  vested,  subject  to  such  right  and  power 
of  disposition,  although  it  may  infinitely  diminish  the  proba- 
bility and  value  of  the  remainderman's  expectant  future  right 
of  possession.  The  remainder  would  be  vested,  if  the  remain- 
derman was  a  peraon  ascertained,  and  in  being,  and  capable 
of  taking  in  possession  immediately  on  the  termination  of  the 
estate  for  life  in  possession,  without  the  holder  of  the  estate 
for  life  having  exercised  his  absolute  power  of  disposition. 
Before  the  revised  statutes,  a  general  devise  of  real  estate, 
without  specifying  any  particular  estate,  with  an  absolute 
power  of  disposition  annexed,  gave  a  fee ;  but  a  devise  for  life 
in  express  terms  with  a  like  power  of  disposition,  gave  only  a 
life  estate.  (Jackson  v.  Robins,  16  John.  538.)  The  article 
of  the  revised  statutes  as  to  "  powers,"  permits  future  estates 
to  be  limited  on  a  particular  estate  for  life  or  years  with  abso- 
lute power  of  disposition,  except  as  against  purchasers  and 
creditors ;  and  when  there  is  no  limitation  of  a  remainder  on 
such  particular  estate  of  the  grantee  of  the  power,  it  declares 
that  he  shall  be  entitled  to  an  absolute  fee.  Before  the  revised 
statutes  there  could  be  a  limitation  of  personal  goods,  chattels 
and  money,  by  way  of  remainder  or  executory  devise  after  a 
bequest  for  life.  (Hyde  v.  Parratt,  1  P.  Wms.  1.  Tissen  v. 
Tissen,  Id.  500.  Westcott  v.  Cody,  5  John.  Oh.  335.  Mofat 
v.  Strong,  10  John.  12.)  But  a  grant  or  bequest  of  goods  and 
chattels  for  life,  with  an  absolute  power  of  disposition,  made 
the  gift  as  to  the  first  taker  absolute,  and  any  ulterior  limita- 
tion over  void.  (Fearne's  Exec,  Dev.  Powell's  ed  167,  226,  *. 
Arguments  of  counsel  in  Jackson  v.  Bobins,  16  John.  537.) 
Yet,  if  a  husband  by  marriage  articles,  or  post-nuptial  agree- 
ment, gave  his  wife  her  goods  and  chattels,  or  the  use  of  her 
goods  and  chattels  for  life,  with  absolute  power  of  disposition, 
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there  ifl  no  doubt,  in  case  of  her  death  without  having  disposed 
of  them,  that  the  husband  would  have  taken  them  as  his  own, 
by  virtue  of  his  original  right  and  title  as  husband  (See  the 
cases  cited  by  Mr.  Bradford  in  McOosher  v.  Golden,  1  Brad. 
64,  above  oited,  and  Moehring  v.  Mitchell,  1  Barb.  Ch.  271 ; 
Strong  v.  Wilkin,  Id.  9.) 

No  doubt  the  rights  of  the  husband  to  his  wife's  personalty 
and  in  her  real  estate,  which  he  acquired  by  marriage,  and  by 
marriage  and  the  birth  of  issue,  as  tenant  by  the  curtesy,  be- 
ing rights  given  him  by  law,  he  could  waive  or  release  them 
absolutely,  either  by  ante  or  poet-nttptial  agreement ;  but  the 
point  is,  that  if  the  instrument  went  no  further  than  to  release 
and  give  to  the  wife  her  goods  and  chattels,  or  the  sole  and 
separate  use  of  her  goods  and  chattels,  or  of  her  real  estate,  for 
her  life,  with  an  absolute  power  of  disposition,  his  right  of  suc- 
cession to  the  goods  and  chattels,  and  his  right  as  tenant  by  the 
curtesy  in  her  real  estate,  would  have  remained  in  him  as  hus- 
band, on  her  death,  without  having  disposed  of  them.  The  pre- 
sumption would  have  been,  that  he  made  the  agreement  in 
favor  of  his  wife  with  a  knowledge  of  his  legal  rights  as  hus- 
band, and  that  he  did  not  intend  to  release  them  any  further 
than  the  express  words  of  the  instrument  and  the  specific 
rights  and  power  thereby  given  to  his  wife  required  Pre- 
cisely so,  in  construing  these  acts  of  1848  and  1849,  we  are  to 
presume  that  the  legislature  passed  them  with  the  knowledge 
of  the  husband's  common  law  rights,  and  that  these  rights 
were  not  intended  to  be  taken  away,  any  further  than  was 
necessary  to  secure  to  married  women,  as  against  their  hus- 
bands, the  free,  sole,  separate  use  and  enjoyment,  and  absolute 
disposition  of  their  property.  These  are  all  the  beneficial 
rights  of  property  that  could  be  conferred  on  them,  or  secured 
to  them.  An  alteration  by  the  statutes,  of  the  legal  right  of 
succession,  or  of  the  legal  disposition  of  their  property  on  their 
death,  without  having  disposed  of  it  by  will  or  otherwise, 
would  have  been,  unnecessarily  for  the  declared  purposes  of  the 
acts,  taking  rights  from  the  husband,  and  conferring  them,  not 
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on  his  wife,  but  on  others.  What  principle  of  public  policy 
or  political  economy  would  have  induced  the  legislature  to 
take  away  the  husband's  right  of  succession  to  his  wife's  un- 
disposed of  personalty  and  give  it  to  her  next  of  kin,  after 
securing  to  the  wife  during  her  life  all  the  beneficial  rights 
she  ever  had  or  could  have  as  a  feme  sole  in  or  over  it  ?  If 
the  force  and  direction  of  one's  affections  while  living  should 
direct  the  legal  disposition  of  property  after  death,  I  should 
not  like  to  believe  that  a  majority  of  married  women  would 
ask  for  the  construction  of  these  acts  insisted  on  by  the  appel- 
lant No  doubt  it  was  cotnpetent  for  the  legislature  to  abolish 
or  change  prospectively  the  right  of  succession  of  the  husband 
to  his  wife's  undisposed  of  personalty,  and  his  right  as  tenant 
by  the  curtesy  in  her  undisposed  of  realty  in  which  she  had  an 
estate  of  inheritance ;  but  I  think  the  legislature  intended  to 
take  away  neither  right  by  these  acts,  notwithstanding  the 
able  opinion  of  Mr.  Justice  Potter  on  the  latter  point,  in  Bi- 
Ungs  v.  Baker,  (15  How.  Pr.  B.  525.) 

I  express  here  an  opinion  on  this  question,  whether  the  right 
or  estate  of  tenant  by  the  curtesy  has  survived  the  acts  of  1848 
and  1849,  because  the  opinion  of  Judge  Potter  in  the  case  last 
cited  was  particularly  cited  and  insisted  on,  on  the  argument 
of  this  case ;  and  because  I  admit,  after  conceding  to  the  ap- 
pellant her  position  in  this  case,  that  the  husband's  right  to 
his  wife's  undisposed  of  personalty  on  her  death,  if  he  has  any 
since  the  acts,  is  a  right  as  husband  existing  initiate  in  the 
lifetime  of  the  wife,  and  which  has  survived  the  acts;  that 
the  reasons  above,  stated  to  show  that  such  right  is  not  incon- 
sistent with  the  acts,  in  the  main,  apply  equally  to  the  question 
of  the  husband's  right  or  estate  as  tenant  by  the  curtesy.  Of 
course  both  questions  are  mere  questions  of  intention — how 
far  the  acts  were  intended  to  operate.  If  these  rights  oT  the 
husband  have  been  taken  away  by  the  acts,  it  is  done  by  im- 
plication. In  Bowenv.  Lease,  (5  Hill,  226,)  the  court  say: 
"  As  laws  are  presumed  to  be  passed  with  deliberation,  and 
with  full  knowledge  of  all  existing  ones  on  the  same  subject, 
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it  is  bat  reasonable  to  conclude  that  the  legislature,  in  passing 
a  statute,  did  not  intend  to  interfere  with  or  abrogate  any 
former  law  relating  to  the  same  matter,  unless  the  repugnancy 
between  the  two  is  irreconcilable.  Hence  a  repeal  by  implica- 
tion is  not  favored/'  &c.  (See  also  McCartee  v.  The  Orphan 
Asylum  Society,  9  Ootoen,  437,  506.) 

Much  stress  has  been  put  on  the  words,  "  and  shall  continue 
her  sole  and  separate  property,  as  if  she  were  a  single  female/9 
and  the  words,  "  but  shall  be  her  sole  and  separate  property, 
as  if  she  were  a  single  female/'  &c.  in  the  1st  and  2d  sections 
of  tjie  act  of  1848 ;  and  on  the  words,  "  and  the  same  shall 
not  be  subject  to  the  disposal  of  her  husband,  nor  be  liable  for 
his  debts/'  in  the  first  section  of  the  act  of  1849,  as  showing 
these  acts  to  be  irreconcilable  with  the  continuance  of  the 
rights  of  the  husband  in  question.  As  to  the  words  above 
quoted  from  the  act  of  1848,  taken  literally,  they  are  simply 
absurd,  and  would  involve  a  legislative  impossibility. 

The  property  of  a  single  female  cannot  literally  continue  in 
her  after  marriage  as  if  she  were  a  single  female.  The  act  of 
1848  was  intended  to  secure  to  a  married  woman  the  sole  and 
separate  use  of  her  property  as  if  she  was  single,  and  from  the 
peculiar  phraseology  above  quoted,  was  probably  intended  to 
give  her,  and  probably  would  have  given  her,  a  right  to  dispose 
of  it  otherwise  than  of  her  personalty  by  will,  as  if  she  were 
single ;  but  the  act  of  1848,  probably  did  not  remove  the  dis- 
ability placed  on  married  women  by  the  revised  statutes,  of 
disposing  of  their  personalty  by  will ;  (  Wadhams  v.  The  Am. 
Home  Missionary  Society,  2  Kern.  415 ;)  nor  have  both  acts 
removed  the  disability  of  coverture  as  to  her  property,  so  that 
she  can  bind  herself  personally  as  a  feme  sole  by  her  contracts, 
and  thus  at  law  lead  to  an  involuntary  alienation  of  her  prop- 
erty by  judgment  and  execution.  (Yale  v.  Dederer,  recently 
decided  by  the  Court  of  Appeals,  not  yet  reported.) 

These  acts  have  not  therefore  in  all  respects  removed  the 
disability  of  coverture  as  to  the  property  of  married  women. 
They  have  removed  it,  so  far  as  it  was  for  their  benefit,  and 
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no  further.  Before'  the  personalty  of  married  women  dying 
intestate  can  go  to  their  next  of  kin,  the  exception  of  their 
estates  from  the  statute  of  distribution  must  be  repealed — who 
can  say  that  the  acts  of  1848  and  1849  imply  such  repeal,  or 
that  such  repeal  would  be  for  their  benefit  ?  So  as  to  the 
phraseology  of  the  act  of  1849,  "and  the  same  shall  not  be 
subject  to  the  disposal  of  her  husband,  or  liable  for  his  debts ;" 
the  act  was  intended  to  protect  the  property  of  the  wife  against 
the  husband  and  his  debts,  in  her  lifetime.  Of  what  conse- 
quence is  it  to  her  whether  the  property  is  sold  for  the  debts 
of  her  husband,  or  of  her  next  of  kin,  after  his  death? 

.  For  these  reasons,  which  have  been  stated  much  more  at 
large  than  I  intended  before  I  looked  into  the  cases  bearing  on 
the  construction  of  these  acts,  I  am  of  the  opinion  that  the 
decree  of  the  surrogate  in  this  case  should  be  affirmed,  with 
costs. 

[5bw  York  Gbvbbal  Tbbk,  May  16, 1869.  Danes,  Clerk*  and  Sutherland, 
Justice*.] 


The  Episcopal  Chubch  op  St.  Peteb  in  the  town  of  West- 
chester vs.  William  Vabian  and  others. 

The  code  not  prescribing  any  particular  form  for  the  undertaking  to  be  given, 
under  section  222,  by  a  plaintiff  upon  obtaining  an  injunction,  a  penal  bond 
with  sureties,  to  the  effect  that  the  plaintiff  will  pay  such  damages,  not.  ex- 
ceeding the  amount  specified,  as  the  defendants  may  sustain  by  reason  of 
the  injunction,  is  a  substantial  compliance  with  the  requirements  of  $  222. 

Where  such  a  bond  declares  that  the  three  obligors  are.  and  thai  each  of  them 
is,  bound  to  the  obligee,  the  obligation  is  joint  and  sereraL 

Where,  in  the  body  of  a  bond,  the  obligors  were  described  to  be  "  the  corpo- 
ration the  trustees  of  the  town  of  Westchester,  E.  H.  and  R.  0.  P."  and  the 
condition  was  that "  the  above  bounden"  would  pay  &c  upon  a  breach ; 
and  the  conclusion  was  that "  In  witness  whereof  the  parties  hereunto  have 
set  their  hands  and  seals ;"  and  it  was  signed  by  "  W.  V.,  President  of  the 
Board  of  Trustees;  E.  H.  and  B.  G  P.;"  it  was  held  that  "the  above 
bounden"  meant  the  trustees  of  the  town  of  W.  and  E.  H.  and  B.  G.  P.,  an4 
that  W.  V.  was  not  personally  liable,  upon  the  bond. 
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One  who  executes  a  contract  as  the  agent  of  another,  without  authority,  is 
himself  primarily  responsible  as  a  contracting  party.  But  in  order  to  fix  and 
enforce  this  personal  liability,  it  must  appear  that  the  party  sought  to  be 
charged  signed  as  agent— that  is,  professed  to  act  for  another— and  that 
such  act  was  without  authority. 

Where  a  corporation  having  authority  to  sue  and  be  sued,  commences  an  action, 
in  pursuance  of  a  resolution  of  the  board  of  trustees,  and  its  president,  for 
the  purpose  of  obtaining  an  injunction  therein,  executes  the  undertaking 
required  by  section  222  of  the  code,  in  his  official  character— not  professing 
to  act  as  the  agent  of  the  corporation — the  instrument  will  be  regarded  as 
the  act  of  the  corporation  itself,  and  not  the  act  of  the  president  as  its  agent ; 
and>the  officer  will  not  be  bound  thereby. 

APPEAL  from  a  judgment  entered  upon  the  report  of  a 
referee.  The  complaint  alleged  that  on  or  about  the  9th 
day  of  July,  1852,  the  defendants  William  Varian  and  Elna- 
than  Hawkins,  and  Robert  G.  Palmer,  late  deceased,  made 
a  certain  bond,  signed  with  their  seals,  and  acknowledged  the 
same  before  a  justice  of  the  peace,  which  was  in  the  words 
and  figures  following :  "  Enow  all  men  by  these  presents,  that 
the  corporation,  the  '  trustees  of  the  town  of  Westchester/ 
Elnathan  Hawkins  and  Robert  G.  Palmer,  and  each  of  them 
and  their  heirs,  executors,  administrators  and  assigns,  are  held 
and  firmly  bound  unto  the  corporation,  the  Episcopal  Church 
of  St  Peter,  in  the  township  of  Westchester,  in  the  sum  of 
two  thousand  dollars,  lawful  money  of  the  United  States  of 
America.  Whereas  the  trustees  of  the  town  of  Westchester 
have  commenced  an  action  in  the  supreme  court  of  the  state 
of  New  York  against  the  Episcopal  Church  of  Si  Peter,  in 
the  township  of  Westchester ;  and  whereas  the  said  trustees 
have  applied  to  the  court  for  an  injunction  to  restrain  the  said 
church  and  its  agents  from  doing  or  continuing  to  do  certain 
acts  of  which  the  said  trustees  have  complained  in  the  com- 
plaint in  this  action :  Now,  therefore,  the  condition  of  this 
obligation  is  such,  that  the  above  bounden  will,  if  the  injunc- 
tion applied  for  as  aforesaid  shall  be  granted,  pay  unto  the 
defendants  such  damages  as  they  may  sustain  by  reason  there- 
of, together  with  the  costs  which  may  be  adjudged  to  the  de- 
fendants, if  it  shall  finally  be  decreed  that  the  said  plaintiffs 
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were  not  entitled  to  the  said  injunction.  And  if  it  shall  be 
adjudged  that  the  said  plaintiffs  were  and  are  entitled  to  said 
injunction,  then  these  presents  to  be  null  and  void,  otherwise 
to  remain  in  full  force  and  effect.  In  witness  whereof,  the 
parties  hereunto  have  set  their  hands  and  seals. 

William  Varian,  [l.  a] 

President  of  the  Board  of  Trustees. 

E.  Hawkins.  [l.  s.] 

R.  G.  Palmer.  [l.  sj" 

The  plaintiffs  averred  that  the  defendant  William  Varian 
executed  the  said  bond  individually,  the  trustees  of  the  town 
of  Westchester  not  having  any  authority  in  law  to  execute 
such  a  bond,  or  to  authorize  the  execution  of  such  a  bond,  for 
any  purpose  whatever.  And  that  Robert  Gk  Palmer  died, 
before  the  commencement  of  this  suit,  intestate,  and  that  let- 
ters of  administration  upon  his  estate  were  duly  granted  by 
the  surrogate  of  the  county  of  Westchester  to  the  defendant 
James  H.  Palmer.  That  the  said  bond  was  approved  by  Sew- 
ard Barculo,  late  one  of  the  justices  of  this  court,  on  the  12th 
day  of  July,  1852,  and  was  filed  in  the  clerk's  offioe  of  West- 
chester county  on  the  19th  day  of  July,  1852,  and  that  the 
injunction  referred  to  therein  was  granted  on  or  about  the  12th 
day  of  July,  1852,  and  remained  in  force  until  December  21, 
1852,  when  the  same  was  dissolved  by  this  court,  on  the 
ground  that  the  trustees  of  the  town  of  Westchester  were  not 
entitled  to  the  same.  That  the  said  trustees  appealed  from 
such  decision  to  the  general  term  of  this  court,  and  moved  for 
a  new  trial,  which  motion  for  a  new  trial  was  denied  by  the 
said  general  term,  and  a  judgment  in  favor  of  the  plaintiffs 
against  the  said  trustees  was  duly  entered  on  the  29th  day  of 
May,  1853.  And  the  plaintiffs  further  alleged,  that  by  reason 
of  said  injunction  having  been  laid,  large  damages  were  by 
them  sustained,  and  that  on  the  8th  day  of  November,  1854, 
an  order  was  made  by  this  court,  referring  it  to  John  W.  Mills, 
as  sole  referee,  to  ascertain  the  amount  of  said  damages,  and 
report  the  same  to  this  court  with  all  convenient  speed;  that  said 
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referee,  after  having  been  attended  by  the  counsel  of  the  re- 
spective parties,  on  the  23d  day  of  February,  1855,  made  hir 
report,  by  which  it  appeared  that  the  damages  suffered  by  the 
plaintiffs  amounted  to  the  sum  of  $5081.50.  The  complaint 
further  alleged  that  on  the  12th  day  of  March,  1855,  an  order 
of  this  court  was  made  and  entered,  confirming  the  said  report 
of  the  referee,  and  directing  the  clerk  of  this  court  to  deliver 
up  the  aforesaid  bond  to  the  plaintiffs'  attorneys  to  be  prose- 
cuted ;  whereby  an  action  had  accrued  to  the  plaintiffs,  against 
each  of  the  defendants. 

The  defendant  Varian,  by  his  answer,  admitted  the  execu- 
tion of  the  bond  by  the  corporation,  the  trustees  of  the  town 
of  Westchester ;  that  he  was  one  of  the  said  trustees,  and  the 
president  of  the  board.  He  denied  that  he  executed  the  said 
bond  individually,  but  insisted  that  in  the  execution^  said 
bond  he  acted  in  his  official  capacity,  as  president  of  said  cor- 
poration, and  that  the  execution  of  said  bond  was  the  act  of 
the  corporation  under  its  corporate  seal,  by  the  defendant  as 
president  thereof;  and  that  the  said  corporation,  the  trustees 
of  the  town  of  Westchester,  at  the  time  of  the  execution  of 
the  bond,  had  authority  in  law  to  execute  such  a  Bond,  for  the 
purposes  mentioned  therein.  And  that  if,  by  the  law  of  the 
land,  the  said  corporation  had  no  right  or  power  to  make  and 
execute  the  said  bond,  then  the  defendant  would,  upon  the 
trial,  insist  that  it  was  the  intention  to  bind  the  said  corpora- 
tion by  the  said  bond,  and  not  the  defendant  individually,  and 
that  it  was  the  duty  of  the  plaintiffs  to  except  to  the  said 
bond,  before,  or  on,  or  after  its  approval  by  the  said  justice; 
and  that,  having  omitted  so  to  do,  the  plaintiffs  were  estopped 
from  making  any  personal  claim  against  the  defendant  upon, 
or  by  virtue  of  said  bond. 

The  defendant  Hawkins  admitted  the  execution  of  the  bond, 
by  the  corporation,  and  insisted  that  it  had  the  right  to  exe- 
cute the  same ;  and  alleged  that  he  and  Palmer  executed  the 
same  as  sureties,  and  not  otherwise;  and  that  if  he,  the  de- 
fendant, was  liable  to  the  plaintiff  upon  the  said  bond,  he  was 
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bo  liable  only  as  one  of  the  sureties  thereon  for  the  said  corpo- 
ration, and  upon  their  proper  and  valid  execution  of  said  bond, 
and  not  otherwise. 

For  a  further  answer  the  defendant  alleged,  that  the  bond 
was  made  by  him  and  Robert  G.  Palmer  jointly  with  the  cor- 
poration, which  said  corporation  was  still  in  being,  and  not 
by  the  defendant  and  Palmer  alone,  or  with  William  Varian. 
And  inasmuch  as  the  said  corporation,  the  trustees  of  the  town 
of  Westchester,  were  not  made  parties  defendants,  together 
with  the  defendant  Hawkins  and  James  H.  Palmer,  adminis- 
trator of  Robert  Gh  Palmer,  the  defendant  prayed  judgment, 
and  that  the  complaint  be  dismissed  with  costs. 

The  plaintiffs  by  their  reply  denied  that  the  bond  was  made 
and  executed  by  Hawkins  and  Palmer  jointly  with  the  corpo- 
ration,, and  averred  that  it  was  made  by  the  two  persons 
last  mentioned,  with  William  V arian»  and  that  therefore  the 
trustees  of  the  town  of  Westchester  were  not  proper  parties  to 
the  action. 

The  facte  found  by  the  referee,  and  his  conclusions  of  law 
thereon,  are  stated  in  the  opinion  of  the  court  He  reported 
in  favor  of  the  plaintiff  for  the  sum  of  $2000,  the  penalty  of 
the  bond,  and  judgment  being  entered  at  special  tenn,  for  that 
sum,  willi  costs,  the  defendants  Varian  and  Hawkins  appealed. 

J,  JE  Develin,  for  the  appellants. 

G.  W.  Morris,  for  the  respondents. 

By  the  Court,  Brow,  J.  1.  The  bond  in  question  is  a 
substantial  compliance  with  the  requirements  of  section  222 
of  the  code.  It  was  a  written  undertaking  with  sureties,  "to 
the  effect  that  the  plaintiff  [in  that  action]  will  pay  suck 
damages  not  exceeding  the  amount  specified/'  as  the  defend- 
ants might  sustain  by  reason  of  the  injunction.  It  is  under 
seal  and  takes  the  form  of  a  penal  bond.  But  as  the  code 
prescribes  no  particular  form,  it  must  be  regarded  as  sufficient 
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2.  In  form  it  is  joint  and  several  It  declares  that  the 
three  obligors,  and  each  of  them,  are  bound.  This  is  equiva- 
lent to  saying  they  are  bound  together  and  each  of  them  is 
bound  severally.  Upon  this  view  Elnathan  Hawkins  and  the 
administrators  of  Bobert  G.  Palmer  are  liable  to  the  plaintiffs, 
and  the  judgment  against  them  is  correct. 

3.  The  judgment  affirms  the  personal  liability  of  the  defend- 
ant William  Varian,  and  this  is  the  principal  question  in  the 
case.  The  legal  effect  of  the  bond  is  to  be  determined  in  part 
by  an  examination  of  its  language,  with  a  view  to  ascertain 
the  intentions  of  the  parties. 

4  In  the  body  of  the  instrument  the  obligors  are  described 
to  be  "  the  corporation,  the  trustees  of  the  town  of  Westches- 
ter, Elnathan  Hawkins  and  Bobert  Gh  Palmer/'  It  is  these 
three  parties  that  are  held  and  firmly  bound  to  the  "  corpora- 
tion, the  Episcopal  Church  of  St.  Peter,  in  the  township  of 
Westchester/'  The  condition  declares  that  the  above  bounden 
will  pay,  &a  upon  a  breach  of  the  condition.  The  phrase 
u  the  above  bounden"  means  the  trustees  of  the  town  of  West- 
chester, Hawkins  and  Palmer.  It  has  the  conclusion,  that  in 
witness  whereof  the  parties  hereunto  have  set  their  hands  and 
seals,  and  is  signed  and  sealed  by  William  Varian,  president 
of  the  board  of  trustees,  E.  Hawkins,  B.  Gh  Palmer.  There 
is  not  a  word  indicative  of  an  intention  to  bind  H.  Varian 
personally.  On  the  contrary,  the  intention  to  bind  the  trus- 
tees of  the  town  of  Westchester  is  as  clear  and  manifest  as 
language  can  make  it  In  Toivnsend  v.  Coming,  (28  Wend. 
435,)  Baldwin  the  agent  had  signed  his  name  to  the  instru- 
ment, "  Harvey  Baldwin/'  and  affixed  lis  seal  in  the  usual 
manner.  And  Judge  Bronson  says,  "  Although  he  subscribed 
his  name  and  affixed  his  seal,  there  are  no  words  of  contract 
on  his  part ;  and  whether  he  intended  to  bind  his  principal  or 
not,  it  is  apparent  from  the  whole  instrument  that  he  did  not 
intend  to  contract,  himself/4  He  refers  to  Catlin  v.  Ware,  (9 
Mass.  Rep.  218.)    We  may  then,  I  think,  dismiss  from  our 
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minds  the  idea  that  William  Varian  is  personally  bound  by 
the  terms  of  the  instrument 

5.  The  referee  by  whom  this  action  was  tried  finds  the  fol- 
lowing facte,  as  appears  by  his  report  1st  That  the  trustees 
of  the  town  of  Westchester,  the  plaintiff  in  the  action  on 
which  the  injunction  was  issued  and  the  bond  executed  and 
filed,  were  duly  incorporated  by  the  act  of  the  legislature  pass- 
ed April  12, 1844,  to  incorporate  the  trustees  of  the  town  of 
Westchester.  2d.  That  at  the  time  of  the  commencement  of 
such  action  and  the  executing  and  filing  of  the  bond,  the  de- 
fendant William  Varian  was  the  president  of  the  board  of 
trustees  of  the  town  of  Westchester.  3d.  That  the  said  action 
was  commenced  and  conducted  against  the  Episcopal  Church 
of  St  Peter,  under  and  by  authority  of  a  resolution  of  the 
board  of  trustees,  of  the  date  of  the  5th  July,  1853.  The 
referee  then  finds  as  matter  of  law,  that  the  execution  of  the 
bond  by  Varian,  as  such  president,  was  without  lawful  author- 
ity, and  as  a  consequence  that  he  is  personally  chargeable  as 
one  of  the  obligors  of  the  bond. 

It  admits  of  no  dispute  that  he  who  executes  a  contract  as 
the  agent  of  another,  without  authority,  is  himself  personally 
responsible  as  a  contracting  party  to  the  contract  The  prin- 
ciple is,  that  it  is  the  contract  of  some  one,  and  if  not  that  of 
the  principal,  it  must  of  necessity  be  that  of  the  agent  him- 
self {Story  on  Agency,  264,  and  the  authorities  referred  to 
in  note  1.  White  and  others  y.  Skinner,  13  John.  307.  Meech 
v.  Smith,  7  Wend.  315.)  In  order  to  fix  and  enforce  this  per- 
sonal liability,  it  must  appear  that,  the  party  sought  to  be 
charged  signed  as  agent — that  is,  professed  to  act  for  another — 
and  that  such  act  was  without  authority.  Now,  it  seems  to 
me,  that  in  the  present  case  Varian  did  not  act  or  profess  to 
act  as  the  agent  of  another.  And  that  so  far  as  he  did  act  he 
was  fully  authorized  by  the  board  of  trustees,  or  the  corpora- 
tion of  which  he  was  a  manager.  Amongst  the  incidents  to 
corporate  existence  is  the  capacity  to  sue  and  be  sued.  The 
5th  section  of  the  act  of  the  12th  April,  1844,  under  which 
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the  trustees  of  the  town  of  Westchester  are  incorporated,  gives 
them  the  general  powers  and  subjects  them  to  the  liabilities 
and  restrictions  imposed  by  the  18th  chapter  of  the  1st  part 
of  the  revised  statutes.  Among  these  are  enumerated  the 
power  to  sue  and  be  sued,  and  to  complain  and  defend,  in  any 
court  of  law  or  equity.  It  is  evident,  therefore,  that  the  cor- 
poration had  a  right  to  institute  the  action  in  which  the  in* 
junction  was  obtained  and  the  bond  given.  The  object  of  the 
action  was  to  restrain  the  present  plaintiffs  from  the  removal 
of  the  remains  of  the  dead  from  a  burying  ground  in  which 
the  trustees  of  Westchester  claimed  to  have  an  interest,  and 
from  erecting  a  church  edifice  thereon.  The  obtaining  of  an 
injunction  and  the  giving  of  the  usual  undertaking  were  part 
of  the  ordinary  process  and  proceedings  in  such  an  action,  and 
the  intention  and  authority  to  do  both  are  to  be  implied  from 
the  resolution  authorizing  the  commencement  and  prosecution 
of  the  action ;  because  the  authority  to  do  every  thing  necessary 
to  the  successful  and  effectual  prosecution  of  the  action  is  to  be 
implied  from  such  an  act.  It  also  appears  from  the  complaint 
in  this  action,  that  the  injunction  thus  obtained  was  dissolved 
at  the  special  term  of  the  supreme  court,  and  thereupon  the 
trustees  appealed  to  the  general  term  and  moved  for  a  new 
trial,  which  motion  was  also  denied.  Here  was  a  distinct  and 
emphatic  recognition  and  ratification  of  whatever  had  been 
done  by  the  president  of  the  board  of  trustees  in  the  prosecution 
of  the  action  and  in  obtaining  the  injunction.  If  it  be  assumed 
that  the  defendant  Varian's  act  in  signing  the  bond  was  the 
act  of  an  agent,  it  is  impossible  in  the  face  of  this  evidence  to 
say  that  it  was  done  without  authority.  The  trustees  may 
have  commenced  an  action  which  they  could  not  maintain. 
They  may  have  asserted  rights  which  did  not  exist  or  which 
could  only  have  been  asserted  by  some  other  body  or  person. 
But  this  would  not  show  that  Mr.  Varian  was  without  author- 
ity to  execute  the  bond  in  question. 

I  am  of  opinion,  however,  that  the  act  in  question  was  not 
the  act  of  an  agent,  in  the  sense  in  which  it  must  have  been, 
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to  render  the  agent  without  authority  personally  liable.  The 
defendant  Varian  did  not  sign  as  agent,  or  profess  to  act  as 
the  agent  of  the  trustees.  He  was  one  of  them  himself,  and 
their  presiding  officer,  and  what  he  did  was  done  in  that  capa- 
city, and  under  a  resolution  of  the  board  of  trustees,  and  not 
as  their  agent  His  act  was  the  act  of  the  corporation  itself 
It  could  act  in  no  other  way.  Its  assent  and  signature  to  a 
bond  or  other  instrument  could  only  be  given  through  its  ex- 
ecutive officers.  Their  act  was  its  act,  and  the  signature  of 
Mr.  Varian  was  put  to  the  bond  as  the  only  means  at  its  com- 
mand by  which  it  could  bind  itself.  It  was  a  defective  exe- 
cution! doubtless,  because  not  made  with  the  corporate  seal. 
Defective  as  it  was,  it  was  still  the  act  of  the  corporation  itself 
and  so  intended  at  the  time.  The  directors  or  trustees  and 
officers  of  a  corporation  are  its  agents,  in  a  certain  sense,  be- 
cause whatever  they  do  is  done  for  the  corporation.  But  they 
are  not  its  agents  in  the  sense  of  one  who  acts  under  a  power 
and  authority  delegated  by  a  natural  person.  I  have  said 
a  corporation  can  only  act  by  and  through  its  officers.  In 
this  way,  only,  can  it  hold  communication  and  commerce  with 
the  rest  of  the  world.  And  when  its  officers  commence  actions 
and  sign  their  official  names  to  instruments  designed  to  be 
corporate  acts  for  corporate  purposes,  in  pursuance  of  resolu- 
tions of  its  directors  or  trustees,  they  must  be  regarded  as  its 
own  acts  and  not  the  acts  of  persons  exercising  power  and 
authority  delegated  by  others.  The  referee  therefore  erred,  I 
think,  when  he  found  as  matter  of  law  that  the  defendant 
William  Varian  acted  without  lawful  authority. 

The  judgment  as  to  the  defendants  Elnathan  Hawkins  and 
James  Palmer,  administrator,  &a  should  be  affirmed.  And 
as  to  the  defendant  William  Varian  it  should  be  reversed  and 
a  new  trial  at  the  circuit  granted,  with  costs  to  abide  the 
event. 

[Kinog  Gbhbbal  Tbbjc,  December  14, 1858.  S.  B.  Strong,  BmoU  and 
Brown,  Justices.] 
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Where  a  testator  has  mind  and  memory  to  understand  the  situation  and  value 
of  his  property,  and  the  condition  and  situation  of  those  who  by  reason  of 
their  relationship  to  him  have  claims  upon  his  bounty,  in  such  case  his  will 
must  stand  for  the  reason  of  the  act ;  and  it  is  not  sufficient  to  impeach  his 
competency  that  the  will  is  not  such,  in  all  respects,  as  might  have  been 
expected  from  one  in  his  situation. 

A  British  subject  holding  lands  within  the  United  States,  and  who,  by  the 
treaty  of  1794  with  Great  Britain,  was  authorized  to  continue  to  hold  them, 
and  to  grant,  sell  or  devise  the  same  to  whom  ho  pleased,  in  like  manner  as 
if  he  had  been  a  native  born  citizen  of  the  United  States;  and  who  was 
within  the  terms  of  the  stipulation  that  neither  those  so  holding  lands,  nor 
their  heirs  or  assigns,  should,  so  far  as  respected  the  said  land,  and  the  legal 
remedies  incident  thereto,  be  regarded  as  aliens,  had  the  right  to  convey 
or  devise  the  property  to  aliens  as  well  as  citizens. 

The  power  to  grant  or  devise  to  whomsoever  the  owner  pleased  necessarily  im- 
plied a  corresponding  ability,  on  the  part  of  the  grantee  or  devisee,  to  take 
andfoU. 

The  treaty,  by  the  term  "  assigns"  embraced,  in  its  spirit,  all  who  should  suc- 
ceed to  the  title  of  the  original  owner  by  any  means  other  than  by  descent 
And  it  conferred  upon  the  devisee  of  such  original  owner,  although  an  alien, 
all  the  rights  which  he  could  have  had  if  he  had  become  naturalized.  Con- 
sequently such  devisee  could  grant  or  devise  the  land  to  any  one  competent 
to  take. 

ACTION  of  ejectment,  to  recover  an  undivided  interest  in 
certain  real  estate  situate  in  the  town  of  Borne,  tried  be- 
fore Justice  Pratt  and  a  jury,  at  the  Oneida  circuit  The 
plaintiffs  claimed  in  right  of  the  wife  as  heir  at  law  of  Dom- 
inick  Lynch,  deceased.  The  defendant  claimed  under  a  devise 
from  Dominick  Lynch  to  his  wife  Jane  Lynch,  and  a  devise 
from  the  latter  to  the  defendant  Louisa  Lynch. 

It  was  assumed  by  the  judge,  at  the  circuit,  that  Dominick 
Lynch  and  his  wife  were  aliens,  and  came  to  this  country  to 
reside  between  1783  and  1794  There  was  no  proof  that  either 
were  naturalized,  and  it  was  assumed  by  the  judge  that  the 
wife  never  had  been  naturalized  and  never  filed  any  declaration 
to  enable  her  to  take  and  hold  real  estate  under  any  of  the 
statutes  of  this  state.  Dominick  Lynch  acquired  the  title  to 
the  premises  in  1786.    On  the  17th  day  of  July,  1823,  he 
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made  hifl  will,  by  which  he  devised  one-eighth  part  of  his 
estate,  after  setting  apart  a  portion  of  it  for  specific  purposes, 
to  his  wife  in  fee  simple.  He  died  in  1825.  In  1831  a  decree 
in  partition  was  made  in  the  court  of  chancery,  in  an  action  in 
which  the  widow  of  Dominick  Lynch  and  James  Lynch  his 
son  and  the  father  of  the  feme  plaintiff  in  this  action,  by  de- 
scent from  whom  she  claims  with  others,  were  parties,  by  which 
the  premises  in  question  were  allotted  and  set  off  to  the  widow 
Jane  Lynch  in  pursuance  of  the  devise.  In  1843  Mtb.  Jane 
Lynch  made  her  will,  which  was  after  her  death  in  1849  ad- 
mitted to  probate,  by  which  she  devised  all  her  estate,  real  and 
personal,  to  the  defendant  Louisa  Lynch.  The  plaintiffs  also 
claimed  that  the  testatrix,  Mrs.  Lynch,  was  incompetent  to 
make  a  will,  and  was  also  unduly  influenced  by  the  devisee, 
Louisa  Lynch.  The  judge  at  the  trial  nonsuited  the  plain- 
tiffs, who,  upon  a  case,  moved  for  a  new  trial 

T.  Jenkins,  for  the  plaintiffs. 

H.  A.  Foster,  for  the  defendants. 

By  the  Court,  W.  F.  Allen,  J.  Upon  the  questions  re- 
lating to  the  incompetency  of  Mrs.  Jane  Lynch  to  make  a  will, 
and  the  undue  influence  exercised  over,  her  in  the  matter  of 
her  will,  the  judge,  at  the  close  of  the  trial,  held  that  there 
was  no  sufficient  evidence  to  show  that  the  testatrix  was  of 
unsound  mind  at  the  time  of  making  the  will,  or  that  undue 
influence  was  exerted  over  her  which  would  render  it  void.  He 
also  refused  to  submit  either  question  to  the  jury.  While 
oourts  should  be  cautious  on  the  subject  of  interfering  with 
the  province  of  a  jury,  yet  when  there  is  no  evidence,  or  no 
evidence  which  would  warrant  a  verdict  for  the  plaintiff^  it  is 
the  duty  of  the  court  to  nonsuit  When  a  verdict  for  the 
plaintiff  would  be  set  aside  as  against  evidence  there  is  nothing 
to  submit  to  the  jury.  (Stuart  v.  Simpson,  1  Wend.  376.) 
There  is  nothing  in  this  case  indicating  any  incapacity  in  the 
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testatrix  to  make  her  will  or  do  any  other  act  calling  for  the 
exercise  of  judgment  and  discretion.  She  was  advanced  in 
years,  and  her  bodily  infirmities  rendered  it  difficult  for  her  to 
attend  to  ail  her  domestic  affairs  and  be  about  the  house  as 
she  had  been  accustomed  to  do.  And  as  it  was  not  necessary 
for  her  to  superintend  in  person  all  the  details  of  her  house- 
keeping, she  very  properly  and  very  naturally  devolved  many 
of  those  cares  and  labors  upon  her  daughter  Louisa,  living 
with  her.  Had  she  not  done  so  it  would  have  been  very  sin- 
gular, under  the  circumstances,  and  without  explanation  would 
have  been  stronger  evidence  of  senile  imbecility  than  any 
which  was  adduced  upon  the  triaL  But  the  old  lady  never, 
and  certainly  not  until  within  a  very  few  months  of  her  death, 
which  took  place  six  years  after  the  making  of  the  will,  gave 
up  the  direction  of  her  household  and  domestic  affairs.  She 
managed  her  own  affairs  as  she  pleased,  making  her  own  se- 
lection of  a  residence,  and  leasing  her  house,  and  employing 
such  agents  and  instrumentalities  as  she  thought  best  The 
whole  case  shows  that  she  had  mind  and  memory  to  under- 
stand the  situation  and  value  of  her  property,  and  the  condi- 
tion and  situation  of  those  who  by  reason  of  their  relationship 
to  her  had  claims  upon  her  bounty.  In  such  case  her  will 
must  stand  for  the  reason  of  the  act,  and  it  is  not  sufficient  to 
impeach  her  competency  that  the  will  is  not  such  in  ail  respects 
as  we  should  have  expected  from  one  in  her  situation.  It  is 
possible  that  if  we  could  be  placed  precisely  as  she  was  situ- 
ated, and  have  knowledge  of  all  the  circumstances  which 
operated  upon  her  mind,  we  should  see  very  satisfactory  rea- 
sons for  the  disposal  of  her  property  in  the  manner  provided 
for  by  the  wilL  The  circumstances  relied  upon  to  establish 
incompetency  are  very  slight,  and  are  entirely  consistent  with 
the  possession  of  a  disposing  mind  and  memory.  The  failure 
to  recognize  a  friend  or  relative  at  first  view,  on  a  few  occa- 
sions, whether  attributable  to  the  position  of  the  party  in 
reference  to  the  light,  to  imperfect  vision,  or  a  want  of  ready 
recollection  at  the  instant,  comes  far  short  of  proving  imbe- 
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dlity.  The  collection  of  the  toys  and  dolls,  and  their  arrange- 
ment, before  the  christmas  festival  of  1843,  is  explained  by 
the  evidence  as  an  effort  to  provide  a  treat  and  to  give  pleasure 
to  her  grand  and  great-grandchildren,  who  were  accustomed 
to  visit  her  at  that  season.  They  were  not  heard  of  as  occu- 
pying her  thoughts  or  her  time  after  christmas  of  that  year,  or 
as  being  in  her  possession,  and  the  collection  was  made  during 
the  Ml  of  that  year.  There  is  an  entire  want  of  proof  that 
any  influence  was  exerted  oyer  her  in  the  matter  of  her  will,  by 
any  one.  She  communicated  the  fact  of  making  the  will,  by 
letter  to  her  son  Jasper,  not  long  after  it  was  made.  Then 
were  doubtless  reasons  connected  with  her  own  personal  com- 
fort, why  the  will  was  not  published  to  her  children  and 
grandchildren  in  New  York  Such  instruments  are  not  ordi- 
narily made  public  before  the  death  of  the  testator.  Before 
the  oondition  and  circumstances  of  her  kindred  can  be  called 
in  aid,  as  a  circumstance  tending  to  establish  either  incompe- 
tency or  undue  influence,  there  must  be  some  independent 
evidence  tending  to  show  one  or  both,  in  impeachment  of  the 
wilL  Had  the  questions  been  submitted  to  the  jury,  and  they 
had  found  for  the  plaintife  upon  either  ground,  the  verdict 
would  have  been  set  aside  as  against  evidence.  {Stewart  v. 
Lispenard,  26  Wend.  255.  Blanchard  v.  Nestle,  3  Denio, 
37.  Clarke  v.  Sawyer,  2  Gomst.  498.)  Upon  the  plaintiffi* 
case  the  will  was  not  impeached,  and  the  testimony  on  the 
part  of  the  defendants,  to  which  reference  will  not  be  made  in 
detail,  establishes  the  competency  of  the  testatrix,  and  that 
the  instrument  was  in  truth  her  will,  and  was  not  the  result 
of  undue  influence  over  her.  Age  and  bodily  infirmities  had 
affected  her  mental  faculties  much  less  than  is  usual  in  per- 
sons of  her  years.  Her  vigor  of  intellect  was  very  little  if  at 
all  impaired  at  the  time  of  making  the  will. 

The  only  questions  of  moment,  in  the  case,  are  the  capacity 
of  the  testatrix  to  take,  under  the  will  of  her  husband,  and 
her  power  to  devise  the  estate  at  her  death. 

It  must  be  assumed,  upon  this  motion,  as  it  was  by  the 
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judge  at  the  trial,  that  Mrs.  Jane  Lynch  was  an  alien,  and  the 
same  evidence  by  which  her  alienage  was  shown  established 
that  of  her  husband.  Neither  were  residents  of  the  state  be- 
fore the  treaty  of  peace  of  1783,  and  neither  became  citizens 
of  the  United  States  by  naturalization.  But  the  right  to  hold 
real  estate  does  not  depend  upon  the  citizenship  or  allegiance 
of  the  party.  Aliens  may  be  permitted  to  take  real  estate  by 
descent  or  in  any  other  way,  and  to  hold  and  dispose  of  the 
same,  by  the  municipal  law  of  the  state  or  under  treaties  made 
by  the  federal  government  with  foreign  states,  which  are  a 
part  of  the  supreme  law  of  the  land. 

Dominick  Lynch  was,  as  is  conceded,  within  the  provisions 
of  the  9th  article  of  the  treaty  with  Great  Britain,  of  1794 
He  was  then  a  British  subject  holding  lands  within  the  Uni- 
ted States,  and  was  by  that  treaty  authorized  to  continue  to 
hold  them,  and  to  grant,  sell  or  devise  the  same  to  whom  he 
pleased,  in  like  manner  as  if  he  had  been  a  native  born  citizen 
of  the  United  States ;  and  he  was  within  the  terms  of  the 
stipulation  that  neither  those  so  holding  lands,  nor  their  heirs 
or  assigns  should,  so  far  as  respected  the  said  lands  and  the 
legal  remedies  incident  thereto,  be  regarded  as  aliens.  (8  U.  & 
Stat,  at  Large,  122.)  State  legislation  could  not  affect  or 
impair  the  rights  secured  by  this  treaty.  The  rights  became 
vested  at  once,  and  were  beyond  the  reach  of  state  interference. 
{Jackson  v.  Wright,  4  John.  75.  Mcllvaine  v.  Corf  8  Lessee, 
4  Crunch,  209.  Fairfax  v.  Hunter,  7  id.  603.  Chirac  v. 
Chirac,  2  Wheat.  259.)  This  treaty  was  in  force  in  1825  when 
Dominick  Lynch  made  his  wilL  By  the  treaty  he  was  author- 
ized to  devise  the  land  to  whom  he  pleased,  and  his  heirs  and 
assigns  were  in  respect  to  the  lands  to  be  regarded  as  citizens, 
or  rather  were  not  to  be  regarded  as  aliens.  The  power  to 
grant  or  devise  to  whomsoever  the  owner  pleased,  would  neces- 
sarily imply  corresponding  ability  of  the  grantee  or  devisee  to 
take  and  hold ;  else  the  treaty  would  provide  for  a  vain  thing, 
to  wit,  a  grant  or  devise,  which  would  be  fruitless.  We  can- 
not suppose  this  to  have  been  the  intention  of  the  contracting 
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states.  The  language  when  used  as  it  was  in  respect  to  aliens, 
and  to  secure  to  them  certain  rights  of  property  with  the  right 
of  full  and  free  disposal  as  if  they  were  native  citizens,  gives 
the  right  to  convey  or  devise  the  property  to  aliens  as  well  as 
citizens.  The  expression  "  to  whom  they  please"  would  have 
had  no  place  in  the  treaty,  if  the  design  had  been  to  restrict 
the  power  to  grant  and  devise,  to  grants  and  devises  to  those 
who  as  citizens,  and  in  their  own  right  and  irrespective  of  this 
stipulation,  had  power  to  taka  Had  the  stipulation  stopped 
there,  the  right  of  the  alien  owner  to  devise  or  grant  to  aliens 
would  have  been  complete.  But,  as  it  were  from  more  abund- 
ant caution,  the  clause  is  added  that  neither  they,  (the  then 
owners,)  nor  their  heirs  or  assigns,  should  be  regarded  as  aliens 
in  respect  to  said  lands  and  the  legal  remainders  incident 
thereto.  The  assigns  of  the  then  owner  were  to  stand  in  the 
same  situation  as  their  grantors  or  assignors.  Their  alienage 
was  to  be  ignored,  and  in  respect  to  such  lands  they  were  to 
enjoy  all  the  rights  of  native  citizens.  "  Heirs  and  assigns" 
were  used  in  the  last  clause  of  this  section  of  the  treaty  as  on- 
bracing  all  who  could  in  any  manner  succeed  to  the  title  of  the 
alien  owner,  dividing  them  into  two  classes  in  reference  to  the 
mode  of  acquiring  title,  to  wit,  those  acquiring  title  by  descent 
and  by  purchase,  the  latter  class  including  devisees.  Purchase, 
in  its  most  enlarged  sense,  signifies  the  lawful  acquisition  of 
real  estate  by  any  means  whatever  except  by  descent.  (2  BL 
Com.  241.)  The  term  "  assigns"  is  as  comprehensive  as  that 
of  purchaser,  or  "  one  taking  by  purchase."  It  means  those  to 
whom  rights  have  been  transmitted  by  particular  title,  such  as 
sale,  gift,  legacy,  transfer  or  cession.  (Bouv.  Diet.  "  Assigns." 
Booth's  case,  5  Co.  Rep.  77  b.)  The  treaty  authorized  the 
alien  owner  to  "  grant,  sell  and  devise,"  and  then  gives  to  the 
"  assigns"  all  the  rights  of  citizens,  in  respect  to  said  lands. 
A  devisee  is  clearly  within  the  intent  of  the  provision  and  the 
equity  of  the  treaty.  The  word  "  assigns"  was  technically 
inapplicable  to  grantees  of  real  estate  in  fee  simple,  but  it  was 
a  convenient  term  to  use,  embracing  in  its  spirit  all  that  suo- 


ONONDJLGA-^FANUAEY,  1860.  66ft 

Watson  9.  Donnelly. 

ceeded  to  the  title  by  any  means  other  than  by  descent.  If 
this  is  the  true  construction  of  thtf  treaty,  it  disposes  of  the 
case ;  for  it  conferred  upon  Mrs.  Lynch,  the  devisee,  all  the 
rights,  in  regard  to  this  real  estate  acquired  under  the  will  of 
her  husband,  which  she  could  have  had  if  she  had  become 
naturalized,  and  she  could  of  course  grant  or  devise  it  to  any 
one  competent  to  take ;  and  the  competency  of  her  devisee, 
Louisa  Lynch,  is  not  disputed.  Alien  heirs  take  by  descent 
the  real  estate  of  their  ancestors  who  were  British  subjects  at 
the  time  of  the  treaty  of  1794,  and  the  rights  of  heirs  are  no 
better  secured  than  are  those  of  grantees  or  devisees.  They 
all  stand  upon  the  same  footing.  (Shanks  v.  Dupont,  3  Peters, 
242.)  The  language  of  Chancellor  Kent,  in  Qoodett  v.  Jack- 
son, (20  John.  707,  708,)  is  pertinent  to  this  case.  It  would 
be  a  reproach  to  good  sense  as  well  as  to  the  good  faith  of  the 
government  to  suppose  they  intended  any  thing  less  than  their 
words  imported.  To  say  that  the  owner  may  sell  or  devise  to 
whom  he  pleases  is  not  consistent  with  the  claim  that  unless 
the  grantee  or  devisee  answers  a  certain  description  he  shall 
not  take.  To  say  that  alienage  shall  not  be  imputed  to  the 
assigns  of  the  owner  as  affecting  their  title  to  the  estate,  or 
the  legal  remedies  relating  thereto,  is  not  consistent  with  the 
claim  that  the  estate  cannot  be  conveyed  to  aliens,  but  must 
descend  to  those  capable  by  the  municipal  law  of  the  state  to 
take  by  inheritance.  Brighfs  Lessee  v.  Rochester,  (7  Wheat. 
535,)  does  not  affect  this  case.  There  the  ancestor  came  to 
this  country  after  the  treaty  of  1783,  and  died  before  that  of 
1794,  seised  of  the  lands  in  suit.  He  could  not  at  the  time 
of  his  death  transmit  lands  to  his  heirs,  and  the  latter,  there- 
fore, under  whom  the  plaintiff  claimed,  had  not  at  the  time 
of  the  signature  of  the  treaty  of  1794,  any  title  upon  which 
that  treaty  oould  operate.  Had  the  alien  ancestor  devised  the 
estate  to  the  individual  claiming  as  heir,  the  provisional  title 
would  have  vested  in  him,  and  the  treaty  would  have  confirmed 
that  title.  Jackson  v.  Wright,  (4  John.  75,)  is  only  distin- 
guished from  this  case  by  the  fact  that  there  the  estate  vested 
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in  alien  heirs,  and  here  in  an  alien  devisee.  Van  Nees,  justice, 
speaking  of  the  treaty  of  1794,  says :  "  The  intention  of  the 
contracting  parties  to  that  treaty  was  that  the  citizens  and 
subjects  of  each  should  be  quieted  in  the  enjoyment  of  their 
estates,  in  the  same  manner  as  if  they  and  their  heirs  had  been 
native  citizens."  (And  see  Jackson  v.  Adams,  7  Wend.  367, 
and  Munro  v.  Merchant,  26  Barb.  383.)  The  case  of  The 
Duke  of  Cumberland  v.  Graves,  (3  SelcL  305,)  is  in  principle 
decisive  of  this  case.  The  plaintiff,  an  alien,  claimed  to  hold 
land  conveyed  under  the  provisions  of  the  act  of  April  2, 1798, 
the  firat  section  of  which  is  as  follows  :  "  All  and  every  con- 
veyance or  conveyances  hereafter  to  be  made  or  executed  to 
any  alien  or  aliens  not  being  the  subject  or  subjects  of  some 
sovereign  state  or  power,  which  is  or  shall  be  at  the  time 
of  such  conveyance,  at  war  with  the  United  States  of  America, 
shall  be  deemed  valid*  to  vest  the  estate  thereby  granted  in 
such  alien  or  aliens;  and  it  shall  and  may  be  lawful  to  and  for 
such  alien  or  aliens  to  have  and  to  hold  the  same  to  his,  her 
or  their  heirs  or  assigns  for  ever,  any  plea  of  alienism  to  the 
oontrary  notwithstanding ;"  with  a  proviso  not  pertinent  to  the 
question  here.  The  Court  of  Appeals  held  that  land  conveyed 
to  an  alien  pursuant  to  the  provisions  of  that  act  might  con- 
tinue to  be  held  by  alien  heirs  and  alien  devisees  of  the  grantee, 
until  by  inheritance,  devise  or  grant  the  title  came  to  a  citizen. 
The  plaintiff,  an  alien,  claimed  under  a  will  of  an  alien,  and 
his  title  was  held  valid ;  and  the  word  "  assigns/1  in  the  act, 
was  the  only  word  under  which  a  devisee  could  claim.  The 
opinion  of  Judge  Buggies  is  entirely  applicable  to,  and  decisive 
of,  the  question  made  upon  this  branch  of  the  case,  as  to  the 
right  of  Mrs.  Lynch  to  take  as  devisee  and  in  turn  to  devise  to 
her  daughter.  This  being  the  effect  of  the  treaty  of  1794,  and 
the  right  of  alien  owners  to  devise  to  aliens  being  guarantied 
by  it,  the  act  of  1825  could  not  divest  them  of  that  right,  or 
deprive  the  alien  devisee  of  the  right  to  take  and  hold  the  es- 
tate. The  treaty  is  the  paramount  law  of  the  land;  and  even 
if  it  were  abrogated  by  the  original  contracting  parties,  the 
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vested  rights  of  citizens,  under  it,  would  remain.  (Canst,  of 
U.  S.  art.  6,  §2.  Lessees  of  Gordon  v.  Kerr,  1  Wash.  0. 0.  B. 
323.  Harev.Hylton,3Datt.236.  Denny. Fisher,  1  Paine?* 
C.  Q.B.H.  8  Wheat .  494)  It  is  not  necessary  then  to  con- 
sider the  effect  of  the  act  of  1825  upon  the  devise  of  Dominick 
Lynch,  or  determine  whether  it  destroys  the  common  law  rule 
by  which  an  alien  purchaser  or  devisee  could  hold  the  estate 
purchased  or  devised,  as  against  all  but  the  government ;  by 
which  he  could  take  the  estate,  although  not  for  his  own  use 
but  the  use  of  the  state.  (Jackson  v.  Beach,  1  John.  Cos.  399. 
Jackson  v.  Lunn,  3  id.  109.  People  v.  OonkUn,  2  HtU,  67.) 
The  motion  for  a  new  trial  must  be  denied. 

[Ovoydaga  OniiAL  Tbbm,  January  4,  1869.    Bacon,  W.  F.  ARm  and 
MuUin,  Justices.] 


Withsbhead  vs.  Allen  and  others. 

A  decision  by  a  Judge  at  chambers,  under  section  247  of  the  code,  upon  the 
frfrolousness  of  a  demurrer,  is  a  judgment  upon  an  issue  of  law,  and  not  an 
order  simply,  from  which  alone  an  appeal  can  be  taken. 

An  appeal  may  now  be  taken  from  such  decision,  as  an  order,  if  brought 
within  the  time  allowed  by  section  849  of  the  code.  If  not,  and  Judgment 
be  entered,  then  it  can  only  be  appealed  from  as  a  Judgment 

On  a  motion,  at  chambers,  under  section  247  of  the  code,  the  judge  has  power 
to  make  either  an  absolute  or  a  conditional  order,  precisely  as  at  a  special 
term. 

If  the  order  or  Judgment  is  erroneous,  in  directing  the  amount  for  which  Judg- 
ment shall  be  entered,  the  Judgment  will  only  be  irregular,  and  may  be  cor- 
rected or  set  aside  on  motion ;  but  it  cannot  be  reviewed  on  appeal  to  the 
general  term. 

Where,  in  an  action  against  ten  persons  as  members  of  a  joint  stock  company 
or  association,  the  complaint  averred  that  the  defendants  were  all  sharehold- 
ers in  said  association,  during  the  year  1867 ;  that  while  they  were  such 
shareholders,  the  company  became  indebted  to  the  plaintiff,  for  goods  sold 
to  the  association,  to  the  amount  of  $162.51,  and  an  action  was  commenced, 
on  such  demand,  against  the  association,  by  the  service  of  a  summons  and 
complaint  personally,  on  Its  president;  judgment  obtained  for  f  178.12  dam- 
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ages  and  cost* ;  and  execution  issued  and  returned  unsatisfied  j  Hdi  that 
this  was  a  good  complaint,  and  contained  all  the  facts  necessary  to  show  a 
good  and  perfect  cause  of  action  against  the  defendants ;  and  that  a  demurrer 
for  insufficiency  was  clearly  frivolous. 

EM  alio,  that  the  court  was  authorised  to  render  judgment  against  those  de- 
fendants who  joined  in  the  demurrer,  without  including  those  with  whom 
they  were  impleaded. 

The  recovery  of  a  judgment  against  a  joint  stock  association  merges  the  original 
debt,  and  after  redress  has  been  sought  by  the  creditor  against  the  property 
of  the  association,  and  has  failed,  the  shareholders  become  liable  for  the 
amount  of  the  judgment,  including  the  costs  incurred  in  obtaining  it 

The  case  ot  Bailey  v.  Bancker,  (3  JBtU,  188,)  so  far  as  it  relates  to  the  liability 
of  shareholders  for  tho  costs  of  obtaining  judgment  against  an  association, 
must  be  regarded  as  limited  to  the  particular  statute  then  under  consid- 
eration. 

On  appeal  from  a  judgment  for  the  plaintiff  on  account  of  the  frivolousnees  of 
the  demurrer  to  the  complaint,  that  is  the  only  question  which  can  be  re- 
viewed.   The  extent  of  the  defendant's  liability  does  not  arise. 

THIS  was  an  appeal  from  a  judgment  entered  in  pursuance 
of  an  order  made  by  a  justice  of  the  court  at  chamber*, 
directing  judgment  for  the  plaintiff  on  account  of  the  fiivo- 
lousness  of  the  demurrer,  under  section  247  of  the  code.  The 
action  was  against  ten  defendants,  and  the  complaint  averred 
that  said  defendants,  during  the  year  1857,  were  members  of, 
and  stockholders  in,  a  joint  stock  company  or  association, 
known  as  the  "  Ontario  and  St.  Lawrence  Steam  Boat  Com- 
pany." That  during  and  before  October,  of  that  year,  and 
while  the  defendants  were  members  thereof,  the  said  company 
became  indebted  to  the  plaintiff,  for  goods  sold  and  delivered, 
to  its  officers  and  agents,  for  its  use  and  benefit,  in  the  sum 
of  $162.51.  That  on  the  26th  November,  1857,  the  plaintiff 
commenced  an  action  against  said  company,  in  the  supreme 
court,  by  the  service  of  a  summons  and  complaint,  personally, 
on  Samuel  Buckley,  its  then  president.  That  judgment  was 
entered  in  said  action  in  favor  of  the  plaintiff,  on  the  26th  day 
of  December,  1857,  for  $165.23  damages,  and  $12.89  costs,  in 
the  clerk's  office  of  St.  Lawrence  county ;  execution  issued  on 
the  same  day,  to  the  sheriff  of  said  county,  and  that  the  same 
had  been  returned  wholly  unsatisfied.    Wherefore,  the  plain- 
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tiff  demanded  judgment  for  $178.12,  with  interest  and  costs. 
The  defendants,  Allen,  Averell  and  Seymour,  demurredto  this 
complaint,  and  assigned  as  ground  of  demurrer,  that  said  com- 
plaint did  not  state  facte  sufficient  to  constitute  a  cause  of 
action. 

The  plaintiff  moved  for  judgment,  before  a  justice  at  cham- 
bers, on  account  of  the  frivolousness  of  the  demurrer,  under 
§  247  of  the  code.  The  motion  was  granted,  and  final  judg- 
ment ordered,  for  the  sum  demanded  in  the  summons,  with 
interest*  to  be  computed  by  the  county  clerk,  with  the  legal 
costs  and  disbursements,  previous  to  notice  of  trial,  and  $10 
costs  of  motion. 

'  Magone  &  Partridge,  for  the  plaintiff 

Myers,  Westbrooh  &  Edick,  for  the  defendants. 

By  the  Court,  James,  J.  It  is  first  insisted,  that  "  the 
order  directing  final  judgment,  is  erroneous ;  that  the  judge 
has  only  power  to  adjudge  the  demurrer  frivolous,  leaving  the 
parties  precisely  as  if  no  pleading  had  been  interposed/' 

Whether  a  decision,  under  §  247,  is  an  order  or  judgment, 
has  given  rise  to  many  conflicting  opinions,  as  well  as  adjudi- 
cations, both  at  special  and  general  terms.  The  better  opinion 
seems  to  be,  and  the  majority  of  cases  so  hold,  that  such  a  de- 
cision is  a  judgment  upon  an  issue  of  law,  and  not  an  order 
simply,  from  which  alone  an  appeal  can  be  taken.  (King  v. 
Stafford,  6  How.  Pr.  Rep.  127.  5  How.  30,  247.  6  id.  21. 
7  Barb.  581.  7  How.  396.)  Many  of  the  cited  decisions 
arose  on  appeals  as  from  an  order,  under  §  349  of  the  code,  and 
before  the  last  amendment  of  that  section.  In  those  cases  it 
was  held,  that  such  decision  could  not  be  appealed  from  as  an 
order,  but  only  as  a  judgment,  after  it  had  been  entered.  The 
amendment,  in  1852,  in  express  terms,  gives  an  appeal  from 
an  order,  made  at  special  term,  or  by  a  single  judge,  when  it 
sustains  or  overrules  a  demurrer.  Bo  that  an  appeal  may  now 
be  taken  from  such  decision,  as  an  order,  if  brought  within  the 
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time  allowed  by  §  349.  If  not,  and  judgment  be  entered,  as 
in  this  case,  then  it  can  only  be  appealed  from  as  a  judgment 

On  a  motion,  at  chambers,  under  §  247,  whether  it  be  called 
a  trial,  motion,  or  application,  there  is  no  doubt  of  the 
authority  or  power  of  the  judge,  to  make  either  an  absolute  or 
conditional  order ,  precisely  as  at  special  term.  (  Wttkerspoon 
v.  Van  Dolor,  15  How.  266.)  As  is  there  said  by  Justice 
Smith :  "  The  power  to  hear  the  motion  necessarily  includes 
the  power  to  make  such  a  decision  upon  it  as  the  court  would 
make  in  term— just  such  an  order  and  decision  as  the  justice 
of  the  case  requires."  The  power  of  the  court,  to  direct  the 
judgment  which  should  be  entered,  was  never  doubted ;  and 
yet,  the  object,  intent  and  purpose  of  §  247  was  to  vest  in  a 
judge,  at  chambers,  the  same  power  where  a  frivolous  plead- 
ing was  interposed,  and  it  authorizes  him  to  direct  judgment, 
where  it  could  be  done  without  a  reference.  It  would  be  ab- 
surd to  say,  that  on  a  motion  for  judgment,  the  judge  could 
not  assess  the  damages  in  an  action  arising  on  contract,  or  on 
a  note,  bond  or  judgment ;  but  that  it  must  be  referred  to  the 
clerk.  If  the  order,  on  the  motion  for  judgment,  failed  to  di- 
rect the  amount,  then  the  damages  would  have  to  be  assessed 
as  in  §  246,  upon  notice  to  the  defendants'  attorneys ;  the  de- 
murrer being  regarded  as  an  appearance.  Such  is  the  decision 
in  King  v.  Stafford,  (5  How.  B.  30,)  and  no  more.  This  view 
does  not  conflict  with  the  decision,  in  the  case  of  the  Western 
Rait  Rood  Co.  v.  Kortrigkt,  (10  How.  457,)  so  far  as  that 
decision  has  application  to  the  point  then  before  the  court  for 
adjudication ;  and  but  slightly  with  that  part  of  the  opinion 
which  is  obiter. 

If  the  order  for  judgment  is  erroneous,  in  directing  the 
amount  for  which  judgment  should  be  entered,  the  judgment 
can  only  be  irregular,  and  may  be  corrected  or  set  aside  on 
motion,  as%in  King  v.  Stafford,  (5  How.  Rep.  30.)  It  cannot 
be  reached  on  this  appeal,  because  that  is  not  the  question 
which  was  before  the  court,  nor  according  to  the  defendants' 
theory,  upon  which  it  has  the  right  to  adjudicate.    If  the 
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question  before  the  court  was  simply  the  frivolousness  of  the 
demurrer,  the  appeal  only  brings  np  for  review  the  correctness 
of  the  decision  upon  that  question.  Unless  the  court,  or  judge, 
had  the  power  on  such  an  application  to  assess  the  damages,  in 
cases  like  the  present,  the  order  is  simply  informal,  the  judg- 
ment entered  upon  it  irregular,  and  would  be  set  aside  on  mo- 
tion, but  is  not  reached,  nor  can  it  be  reviewed,  on  this  appeal. 

Was  the  demurrer  frivolous  ?  This  presents  the  question, 
whether  the  complaint  states  facts  sufficient  to  constitute  a 
cause  of  action.  By  the  act  of  1849,  any  joint  stock  company 
or  association,  consisting  of  more  than  seven  persons,  may  sue 
or  be  sued,  in  the  name  of  its  president  or  treasurer,  and  pro- 
cess in  any  action  be  served  upon  either  of  them.  (Laws  of 
1849,  p.  389,  §  1.)  This  act,  as  amended  in  1853,  enacts  as 
follows :  "  Suits  against  any  such  joint  stock  company  or  as- 
sociation, in  the  first  instance  shall  be  prosecuted  in  the  man- 
ner provided  in  section  1,  of  the  act  of  1849 ;  but  after  judg- 
ment shall  be  obtained  and  execution  issued  thereon  shall  be 
returned  unsatisfied,  in  whole  or  in  part,  suits  m&y  be  brought 
against  any  or  all  of  the  shareholders  or  associates,  individu- 
ally, as  now  provided  by  law."  (Laws  of  1853,  p.  283.) 
This  action  was  against  ten  persons  as  defendants.  The  com- 
plaint averred  that  they  were  all  shareholders  in  said  associa- 
tion, during  the  year  1857 ;  that  while  they  were  such  share- 
holders, the  company  became  indebted  to  the  plaintiff,  for 
goods  soli  said  association,  to  the  amount  of  $162.51 ;  that 
while  they  were  such  shareholders,  an  action  was  commenced 
on  such  demand  against  the  said  association,  by  the  service  of 
a  summons  and  complaint,  personally,  on  its  president ;  judg- 
ment obtained  for  $165.23  damages,  and  $12.89  costs,  in  all, 
$178.12;  execution  issued  and  returned  unsatisfied.  This 
certainly  was  a  good  complaint,  and  contained  all  the  facts 
sufficient  to  show  a  good  and  perfect  cause  of  action  against 
the  defendants.  A  demurrer,  for  insufficiency,  was  therefore 
clearly  frivolous. 

It  is,  however,  insisted,  and  made  one  of  the  points,  that 
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"  there  was  no  right  of  severance  in  taking  judgment ;  it  should 
have  been  against  all,  or  none,  of  the  defendants  sued."  If  by 
severance,  is  meant  entering  judgment  against  those  defend- 
ants who  joined  in  this  demurrer,  and  not  against  the  othere 
with  whom  they  were  impleaded,  that-question  does  not  arise 
on  this  appeal ;  it  is  but  an  irregularity  which  can  only  be 
reached  by  motion  to  set  aside  the  judgment  But  such  judg- 
ment would  seem  to  be  authorised  both  by  the  acts  of  1853, 
above  cited,  and  §  274  of  the  code.  The  act  of  1853  declares 
that  "  suits  may  be  brought  against  any  or  all  of  the  share- 
holders, as  now  provided  by  law."  The  term  "  any19  is  not 
here  used  in  its  limited  sense,  but  in  its  enlarged  and  plural 
sense,  and  is  to  be  construed  as  meaning  some,  or  an  indefinite 
number.  The  code  provides,  that  "  in  an  action  against  sev- 
eral defendants,  the  court  may,  in  its  discretion,  render  judg- 
ment against  one  or  more  of  them,  leaving  the  action  to  proceed 
against  the  others,  whenever  a  several  judgment  may  be 
proper."  This  has  application  as  well  to  actions  on  joint,  as 
on  joint  and  several  demands,  and  was  intended  as  an  abroga- 
tion of  the  common  law  rule.  It  has  been  held  in  one  case, 
that  a  party  could  not  avail  himself  of  this  provision,  except 
through  the  medium  of  the  courts.  (11  Pr.  Rep.  197.)  If 
that  be  the  true  construction  of  the  section,  it  may  be  said 
that  the  plaintiff  in  this  case  had  such  sanction. 

It  is  also  insisted,  that  the  demurrer  is  not  frivolous,  because 
the  complaint  seeks  to  recover  from  the  defendants  the  amount 
of  the  judgment  against  the  association ;  in  other  words,  that 
the  defendants,  as  shareholders,  are  not  individually  liable  for 
the  costs  in  obtaining  that  judgment.  I  have  already  shown, 
that  the  complaint  in  this  action  was  good,  and  the  demurrer 
frivolous ;  and  that  was  the  only  question  before  the  judge 
below,  and  consequently  the  only  one  that  can  be  reviewed  on 
this  appeal.  But,  in  answer  to  the  objection,  it  may  be  said, 
that  the  complaint  was  amply  sufficient,  and  stated  a  good 
cause  of  action  against  the  defendants.  It 'showed  an  indebt- 
edness of  the  company,  of  $162.51 ;  it  stated  the  recovery  of 
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the  judgment,  its  amount,  the  issuing  and  return  of  execution 
unsatisfied,  in  obedience  to  a  statutory  requirement  as  a  con* 
dition  precedent  to  the  plaintiff's  right  of  action  against  the 
shareholders.  Here,  then,  was  a  perfect  right  of  action  stated, 
for  some  amount.  Henqe  the  demurrer  was  clearly  frivolous. 
The  demand  for  judgment  being  for  too  large  a  sum,  did  not 
affect  the  validity  of  the  complaint.  Such  is  not  one  of  the 
causes  of  demurrer  allowed  by  the  code,  §  144 ;  a  demurrer 
for  such  a  cause  would  be  frivolous. 

But  if  this  were  an  action  distinctly  and  alone  on  the  judg- 
ment, I  should  still  be  of  the  opinion  that  the  demurrer  was 
not  well  taken,  although  I  might  not  have  held  it  frivolous. 
The  act  of  1853  says,  "  that  after  judgment  against  the  com- 
pany and  execution  issued  thereon  and  returned  unsatisfied, 
suits  may  be  brought  against  the  shareholders  of  such  associ- 
ation, individually,  as  now  provided  by  law."  What  is  meant 
by  the  phrase,  as  now  "provided  by  law"  unless  it  be  the 
common  law  liability,  to  be  sued  as  members  of  an  unincorpo- 
rated association  ?  It  has  been  repeatedly  held,  and  may  now 
be  regarded  as  the  settled  law  of  this  state,  that  under  charters 
like  this,  the  shareholders  are  placed  precisely  on  the  same 
footing  as  though  not  incorporated,  answerable  as  partners  at 
common  law,  for  all  debts  contracted  by  the  association.  (Allen 
v.  SewaU,  2  Wend.  327.  Moss  v.  Oakley,  2  Hill,  265.  Bailey 
v.  Bancker,  3  id.  188.  Harger  v.  McCtUlough,  2  Denio,  119. 
Corning  v.  McOullottghy  1  Comst.  47.)  Thus  the  shareholders 
are  principal  debtors,  and  the  statute  only  suspends  action 
against  them,  personally,  until  redress  has  been  sought  against 
the  property  of  the  association  and  has  failed.  If  liable  for 
the  debts  of  the  company,  they  are  also  liable  for  judgments 
recovered  against  it.  In  the  language  of  Chief  Justice  Spen- 
cer, in  Slee  v.  Bloom,  (20  John.  669,)  approved  in  Moss  v. 
McOullough,  (7  Barb.  279 :)  "  I  peirceive  no  escape  from  the 
conclusion  that  the  shareholders  are  individually  liable  to  the 
same  extent  that  the  company  was  liable.  Whatever  was  a 
debt  against  the  company,  is  now  a  debt  against  them ;  and 
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if  the  company  itself  was  concluded,  the  respondents  were 
equally  concluded.7'  "  Unless  there  be  fraud  or  mistake,  the 
judgment  against  the  company,  or  a  liquidation  of  a  debt  by 
the  officer*  of  the  company,  is  as  obligatory  upon  the  individual 
members  of  the  association  when  they  are  sought  to  be  charged, 
as  it  is  upon  the  corporation  itself//  (Moss  v.  McOuUough, 
7  Barb.  290.)  And  this  must  be  so,  upon  principle.  The 
company  has  power  to  contract  debts  in  the  course  of  its  legit- 
imate business ;  as  partners  the  shareholders  are  liable  as  prin- 
cipal debtors ;  but  the  statute  makes  the  company  property 
the  primary  fund  from  which  payment  is  to  be  sought;  to  de- 
termine the  company's  inability,  the  debt  must  be  put  into 
judgment,  &c  This  merges  the  original  debt  in  the  judg- 
ment, and  the  shareholders  become  liable  for  the  debt  that  is, 
the  judgment ;  and  not  for  the  debt  that  was.  Such  is  the 
latest  rule  adopted  in  this  judicial  district,  upon  this  very 
question,  which  has  never,  to  my  knowledge,  been  overruled. 

Upon  principle  and  authority,  therefore,  the  case  of  Bailey 
v.  Bancker,  (3  HUly  188,)  so  far  as  it  treats  of  the  liability  of 
shareholders  for  costs  of  obtaining  judgment  against  the  asso- 
ciation, must  be  regarded  as  limited  to  the  particular  statute 
then  under  consideration.  The  court,  in  that  case,  placed  its 
decision  upon  the  express  words  of  the  act,  and  the  judge  who 
wrote  the  opinion  was  careful  so  to  express  it  There  is  noth- 
ing in  this  case  which  so  limits  the  liability  of  the  defendants, 
and  hence  that  case  is  not  authority  for  the  exemption  of  these 
defendants  from  the  full  force  of  the  judgment  against  the 
association.  But  as  I  have  before  said,  the  extent  of  liability 
does  not  arise  on  this  appeal  Had  the  defendants  appealed 
within  thirty  days,  from  the  order,  as  an  order,  under  §  349, 
the  question  might  have  been  presented  for  our  adjudi- 
cation. 

On  an  appeal,  after  judgment,  from  an  order  rendering 
judgment  on  a  demurrer  as  frivolous,  the  judgment  will  not 
be  reversed,  unless  the  general  term  is  of  the  opinion  that  the 
demurrer  is  well  taken.    It  will  not  be  reversed,  although  the 
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court  may  not  think  the  demurrer  was  frivolous  (Martin  ▼. 
Kanouse,  2  Abb.  R.  327.  Laverty  v.  Griswold,  12  N.  T. 
Leg.  Ob*.  316.    6  Duer9  688.) 

Judgment  affirmed. 

[Schevectady  Gehkbal  Tkbm,  January  4, 1859.    C.  L.  AUen,  James,  Rote- 
krone  and  Potter,  Justices.] 


WlLLINS  V8.  WHEBLSB. 

Where  a  defendant,  in  a  justice's  court,  is  a  non-resident  of  the  county  in  which 
the  justice  resides,  the  justice  will  acquire  no  jurisdiction  of  his  person  by 
the  service  of  a  summons  issued  by  him  returnable  more  than  four  days 
from  the  date. 

Such  a  fatal  defect  in  jurisdiction  as  that,  cannot  be  cured  by  a  mere  omission 
to  take  the  objection.  The  defendant,  upon  such  a  service,  is  never  in  court 
at  all,  nor  in  the  jurisdiction  of  the  magistrate;  and  he  is  not  bound  to  do, 
or  say,  any  thing  in  the  premises. 

If  the  objection  is  not  taken  before  the  justice,  the  defendant  may  raise  it  in 
the' county  court,  on  appeal. 

Such  a  defect  in  the  process  by  which  jurisdiction  should  be  acquired  is  an 
error  in  flict. 

A  fact  outside  of  the  record,  which  renders  the  judgment  void,  and  which, 
when  properly  alleged  and  proved  in  any  action  or  proceeding  in  which  the 
judgment  comes  in  question,  will  defeat  any  title  or  right  claimed  under  it, 
Is  sufficient  to  reverse  the  judgment,  in  a  direct  proceeding  for  that  purpose. 

APPEAL  from  a  judgment  of  the  county  court  of  Kings 
county.  The  appellant,  a  non-resident  of  Kings  county, 
but  a  resident  of  the  county  of  Wayne,  was  sued  before  a  jus- 
tice of  the  peace  of  Kings  connty,  by  a  long  summons ;  and 
upon  a  return  thereof  personally  served,  judgment  was  taken 
against  him  by  default.  On  the  return  day  of  the  summons, 
the  defendant  appeared  before  the  justice,  and  stated  that  he 
did  not  appear  in  the  case,  but  that  he  merely  appeared  to  say 
he  was  a  non-resident  of  the  county  of  Kings.  On  appeal  to 
the  county  court,  the  defendant  made  an  affidavit,  in  which 
be  stated  the  fact  of  his  non-residence  in  Kings  county.    The 
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county  court  affirmed  the  judgment  of  the  justice,  and  the 
defendant  appealed. 

8.  D.  Lewis,  for  the  appellant. 

O.  JR.  Lindsay,  jun.  for  the  respondent. 

By  the  Court ,  Emott,  J.  If  Wheeler  was  a  non-resident  of 
the  county  of  Kings,  the  justice  acquired  no  jurisdiction  of  his 
person  by  the  service  of  the  summons  which  he  issued  and 
which  was  returnable  more  than  four  days  from  the  date 
thereof  Section  33  of  the  non-imprisonment  act,  (Laws  of 
1831,  ch.  300,)  not  only  prescribes  a  short  summons  as  the 
only  process  by  which  a  non-resident  can  be  sued  in  a  justice's 
court  in  cases' where  a  warrant  cannot  be  issued,  but  goes  on  to 
declare  that  if  such  a  defendant  be  otherwise  proceeded  against 
"the  justice  shall  have  no  jurisdiction  of  the  cause."  In 
Harriott  v.  Van  Cott,  (5  Hill,  285,)  it  was  held  that  a  justice's 
judgment  against  a  non-resident  of  the  county,  sued  by  long 
summons,  was  void,  and  would  not  justify  a  seizure  of  goods 
under  execution,  in  a  suit  against  the  plaintiff  for  taking  them. 
In  Bourne  v.  Meilor,  (6  Hill,  496,)  the  same  rule  was  held  as 
to  a  judgment  in  a  suit  commenced,  by  a  long  attachment, 
against  a  non-resident.  The  defendant  in  the  present  case 
did  not  appear,  so  as  to  give  the  justice  jurisdiction.  He  ap- 
peared at  the  return  day  of  the  summons  to  state  that  he  was 
not  a  resident  of  the  county  of  Bangs.  I  do  not  see  why  this 
was  not  a  good  plea  to  the  jurisdiction.  But  as  the  justice 
chose  to  disregard  it,  and  proceeded,  after  an  adjournment,  to 
take  testimony,  and  render  judgment  against  the  defendant, 
the  objection,  which  he  thus  attempted  to  interpose,  certainly 
was  not  waived  nor  obviated.  The  judgment  was  entirely 
null,  and  the  plaintiff  could  not  enforce  it  in  any  way.  When- 
ever and  wherever  the  defect  in  jurisdiction  is  properly  brought 
to  the  knowledge  of  the  court,  it  must  be  fetal  to  the  judg- 
ment and  to  any  proceeding  under  it.    It  is  said  that  the 
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defendant  was  bound  to  appear  before  the  justice  and  take  the 
objection  to  the  form  of  the  process,  or  that  it  was  waived. 
Admitting  that  what  the  defendant  did  was  not  sufficient  to 
raise  the  objection  in  the  justice's  court,  it  is  very  clear  from 
an  unbroken  series  of  decisions,  of  which  those  I  have  cited 
above  are  part,  and  to  which  numerous  others  might  be  added, 
that  such  a  fatal  defect  in  jurisdiction  cannot  be  cured  by  a 
mere  omission  to  take  the  objection.  The  defendant  is  never 
in  court  at  all,  nor  in  the  jurisdiction  of  the  magistrate,  and 
he  is  not  bound  to  do,  or  say  any  thing  in  the  premises. 
The  cases  upon  this  point  will  be  found  collected,  and  the 
point  stated  by  Judge  Bronson,  in  his  dissenting  opinion  in 
Barnes  v.  Harris9  (4  Comst.  375,  379.)  If  the  reasoning  of 
this  opinion,  in  which  Judge  Jewett  concurred,  does  not  raise 
a  grave  doubt  as  to  the  correctness  of  the  point  ruled  by  the 
majority  of  the  court  in  that  case,  it  certainly  shows  the  incor- 
rectness of  the  remark  made  by  Judge  Gardiner,  in  the  pre- 
vailing opinion,  that  upon  due  service  of  the  process  issued, 
the  defendant  will  be  concluded  by  the  judgment  subsequently 
obtained,  unless  he  appears  and  takes  his  objection.  That 
proposition  will  not  be  found  to  be  sustained  by  the  authori- 
ties cited  under  it,  and  it  is  an  obiter  dictum  not  involved  in 
the  decision  of  the  cause.  Barnes  v.  Harris  was  a  question 
of  pleading,  and  all  that  it  decides  is,  that  in  declaring  in  an 
action  on  a  judgment,  in  a  justice's  court,  it  is  not  necessary 
to  aver  that  the  defendant  was  a  resident  of  the  county,  so  as 
to  show  that  the  long  summons  was  the  proper  form  of  process. 
In  other  words,  it  is  not  necessary  to  negative  the  exceptions 
made  by  the  statute  to  the  ordinary  methods  of  proceeding  in 
these  tribunals.  The  case  is  not  an  authority  for  the  doctrine 
that  jurisdiction  is  gained,  or  the  radical  defect  in  the  proceed- 
ings cured,  by  omitting  to  take  the  objection  before  the  justice. 
No  such  question  was  before  the  court. 

In  the  case  at  bar  the  objection  was  brought  to  the  notice 
of  the  justice,  as  I  have  already  stated ;  but  if  the  allegation 
jnade  by  the  defendant  on  the  return  of  the  summons  was  not 
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a  sufficient  plea  in  abatement,  I  see  no  reason  to  doubt  that 
the  defect  was  properly  brought  before  the  county  court  by 
the  affidavit  offered.  It  does  not  distinctly  appear  whether 
the  affidavit  was  rejected,  or  the  objection  overruled.  Either 
way,  the  court  erred.  It  is  true  this  method  of  trying  errors 
in  fact,  upon  affidavit,  is  a  crude  method  of  procedure,  and 
strikes  with  surprise  a  legal  mind  aocustomed  to  the  former 
practice.  .  It  is  part  of  the  code,  however,  and  we  are  bound 
to  administer  it  to  the  best  of  our  ability.  As  the  defendant 
set  up  this  objection  in  the  county  court,  in  the  only  way  which 
the  present  practice  permits,  he  is  exempted  even  from  the 
rule  which  Judge  Gardiner  states,  if  that  were  the  law. 

There  can  be  no  doubt  that  such  a  defect  in  the  process  by 
which  jurisdiction  should  be  acquired  is  an  error  in  fact  A 
fact  outside  of  the  record,  which  renders  the  judgment  void, 
and  which,  when  properly  alleged  and  proved  in  any  action  or 
proceeding  in  which  the  judgment  comes  in  question,  will  de- 
feat any  title  or  right  claimed  under  it,  is  sufficient  to  reverse 
the  judgment,  in  a  direct  proceeding  for  that  purpose. 

The  judgments  of  the  county  court  of  Kings  county,  and 
of  the  justice,  must  be  reversed. 

[Kivgb  Gutebai.  Tebh,  February  14,  1859.  Lett,  JSmaU  and  Brown, 
Justice*.] 
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ACTION. 

1.  An  action  will  lie  to  recover  com- 
pensation for  services  rendered  to 
another,  under  a  contract,  in  putting 
up  and  taking  down  a  tent,  used  by 
the  employer  as  a  place  for  holding 
public  meetings  of  the  political 
friends  of  a  particular  candidate  for 
the  presidency,  during  the  canvass 
preceding  a  presidential  election. 
Hurley  v.  Van  Wagner,  109 

2.  Individuals  owning  lots  fronting  on  a 
public  street  of  a  city  may  maintain 
an  action  to  enjoin  the  construction 
in  such  street  of  a  railway,  which 
would  be  specially  injurious  to  their 
property.    JfQhau  v.  Sharp,       228 

8.  Consignees  of  goods  and  holders  of 
the  bill  of  lading,  who  have  made 
advances  upon  it,  have  an  interest 
or  property  in  the  goods,  which  will 
entitle  them  to  bring  an  action 
against  the  carrier,  for  the  loss,  waste 
or  wrongful  conversion  thereof. 
Adams  v.  Bisuli,  882 

4.  Such  a  cause  of  action  may  be  joined 
with  a  claim  to  recover  back  a  sum 
overpaid  by  the  plaintiffs  to  tbe  de- 
fendants, on  account  of  the  freight  of 
the  goods.  to 

6*  The  plaintiffs,  being  manufacturers 
of  oils  and  varnish,  entered  into  an 
agreement  with  R.  &  Co.  by  which 
the  plaintiffs  undertook  to  increase 
the  capacity  of  their  works,  so  as  to 
produce  double  the  quantity  of  oils 
and  varnish  then  manufactured,  and 
when  they  were  thus  prepared  to 
extend  their   business,  E.  &  Co. 
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agreed  to  advance  them  |10,000,  to 
be  refunded  as  thereinafter  provided. 
The  oils  and  varnish  were  to  be  con- 
signed to  R.  &  Co.  for  sale,  and  after 
paying  advances,  commissions,  &c.f 
they  were  to  retain  sufficient  to  re- 
fund said  advance  of  $10,000.  As  a 
further  security  for  the  $10,000  the 
plaintiffs  agreed  that  when  the  same 
was  advanced  they  would  deliver  to 
R.  &  Co.  bills  of  sale  of  the  ma- 
chinery in  the  oil  works,  and  assign 
a  policy  of  insurance  upon  the  facto- 
ry and  machinery,  to  the  amount  of 
$10,000.  Subsequently  the  plaintiflfe 
transferred  to  the  defendant  all  their 
right  and  interest  in  the  said  agree- 
ment and  its  stipulations,  except  the 
receipt  of  the  $10,000.  The  defend- 
ant thereupon  assumed  all  the  obli- 
gations of  the  plaintiflfe  in  their  con- 
tract with  R.  &  Co.,  and  agreed  to 
build  and  fit  up  the  factory,  and  to 
make  a  bill  of  sale  to  R.  £  Co.  on 
the  said  factory,  for  the  $10,000  to 
be  advanced  by  R.  &  Co.,  and  that 
R.  &  Co.  might  pay  over  the  $10,000 
to  the  plaintiffs,  for  their  own  use. 
In  an  action  for  a  breach  of  this 
agreement,  the  breach  assigned  was 
that  the  plaintiffs  had  requested  the 
defendant  to  procure  a  policy  of  in- 
surance for  the  sum  of  $10,000  and 
assign  the  same  to  R.  &  Co.,  and  had 
also  requested  him  to  execute  and 
deliver  to  R.  &  Co.  a  bill  of  sale  of 
the  machinery  in  the  factory  as  se- 
curity to  them  for  the  sum  of  $10,000, 
so  to  be  advanced  by  them ;  which 
the  defendant  had  refused  to  do. 
Held,  that  in  the  absence  of  any 
averment,  or  proof,  that  the  plain- 
tiffs had  been  damnified  in  any  way 
by  the  breach  of  the  defendant's 
contract ;  or  that  in  consequence  of 
such  breach  R.  &  Co.  had  refused  to 
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pay  them  the  110,000,  the  action 
would  not  lie.    Rider  v.  Pond,    447 

6.  A  right  of  action  against  a  common 
carrier,  for  negligence  in  not  trans- 
porting and  delivering  personal 
property,  is  assignable,  so  as  to  au- 
thorize the  assignee  to  sne  in  his 
own  name.  Smith  v.  New  York  and 
New  Haven  Rati  Road  Company,  605 

See  Akmst. 
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ADVERSE  POSSESSION. 

1.  Neither  the  common  law  rule,  nor 
the  statute  making  conveyances  of 
land  held  adversely  void  as  to  the 
party  in  possession,  applies  to  con- 
veyances by  the  people  of  the  state, 
or  by  public  officers  duly  authorized. 
The  People  v.  Mayor  &c.  of  New 
York,  240 

2.  Such  conveyances  are  not  within 
the  reason  of  the  common  law  rule, 
or  of  the  statute ;  and  strictly  there 
can  be  no  adverse  possession,  as 
against  the  people.  The  people  can- 
not be  disseised.  to 

8.  A  lease  of  lands,  from  the  people  to 
individuals,  is  valid,  and  gives  to  the 
lessees  a  right  of  entry,  although  the 
premises  are,  at  the  time,  actually 
held  and  occupied  under  a  title  hos- 
tile to  the  title  of  the  state.  And 
having  the  right  of  entry,  the  lessees 
can  bring  their  action  to  recover  the 
possession,  and  the  rents  and  profits 
since  the  execution  of  the  lease,  as 
damages,  dbc  to 


AGREEMENT. 

1.  In  a  case  simply  between  debtor  and 
creditor,  the  debt  being  undisputed 
and  due,  and  drawing  interest,  no 
valid  agreement  can  be  made,  by  pa- 
rol, to  postpone  to  a  future  day  the 
payment  of  the  debt.  Tet  it  may 
be  postponed  by  a  new  written  con- 
tract.   KeUogg  v.  Ohutead,         96 

2.  A  parol  agreement  between  the 
payee  of  a  promissory  note  and  the 
makers,  after  the  same  becomes  dne, 
that  in  consideration  that  the  ma- 
kers will  keep  the  principal  sum 
specified  in  the  note,  until  a  future 


day  mentioned,  and  pay  the  suds 
with  interest  on  that  day,  the  payee 
will  extend  the  time  of  payment  of 
the  principal  until  the  day  mention- 
ed, is  not  valid,  either  upon  the  prin- 
ciples applicable  to  cases  of  forbear- 
ance to  sue,  or  on  the  ground  of 
accord  and  satisfaction,  to 

8.  A  mere  moral  obligation  is  not  a 
sufficient  consideration  to  support  a 
promise,  unless  it  is  founded  on  a 
previous  legal  liability.  OouJding 
v.  Davidson,  438 

See  Frauds,  Statute  of. 

Bail  Road  Companies,  1,  2. 


ALIENS. 

1.  In  the  year  1809,  George  Parish,  an 
alien,  having  been  empowered  by  an 
act  of  the  legislature  to  take  and 
convey  real  estate,  purchased  a  large 
tract  of  land,  including  lot  No.  687, 
in  the  county  of  Jefferson.  The  de- 
fendant W.  purchased  of  Parish  a 
part  of  said  lot,  and  took  a  dead 
which  contained  an  exception  of  all 
mines  and  minerals,  and  particularly 
of  all  the  ore  of  iron,  copper  or  lead. 
Parish  died  in  1826  intestate,  and 
without  issue,  leaving  surviving  him 
his  lather  John  Parish,  and  bis 
brothers  George,  Cnarles,  Richard 
and  John,  all  of  whom  were  aliens. 
In  1817  an  act  was  nassed,  by  the 
legislature,  enabling  ueorge  to  take 
real  estate  by  purchase  or  descent. 
In  1827  he  made  his  will,  devising 
all  his  estate  to  J.  E.  in  trust,  direct- 
ing his  real  estate  to  be  converted 
into  personal  estate,  and  the  pay- 
ment of  two  bonds  held  by  his 
brother  Richard ;  and  devising  the 
residue  of  his  estate  to  Richard.  He 
died  in  1838.  John  Parish,  the  fath- 
er, died  after  David's  death,  and 
before  the  death  of  George.  In  1841 
the  plaintiff,  who  was  the  son  of 
Richard,  and  an  alien,  was  author- 
ized to  take  and  hold  real  estate. 
J.  R.,  the  trustee  under  the  will, 
conveyed  a  large  tract  of  land  to 
the  plaintiff,  together  with  all  mines 
and  minerals  reserved  in  certain 
deeds  given  by  David,  including  the 
ore  bed  in  question,  located  on  said 
lot  No.  087.  In  an  action  brought 
by  the  plaintiff  to  recover  damages 
and  to  restrain  W.  and  those  acting 
under  him  from  digging  and  carry* 
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tag  away  iron  ore  from  a  bed  on  said 
lot ;  Held,  1.  That  the  act  of  1807, 
enabling  David  Parish  to  acquire, 
hold  and  alienate  real  estate,  invest- 
ed him  with  inheritable  blood,  and 
clothed  him  with  the  power  of  trans- 
mitting his  estate  to  his  next  of  kin. 
2.  That  dying  intestate  his  estate 
would  descend,  the  same  as  that  of 
a  citizen  by  birth;  and  would  not 
escheat ;  provided  an  heir  capable  of 
taking  by  descent  could  be  found. 
8.  That  the  act  authorizing  David 
Parish  to  take  and  hold  real  estate 
did  not  assume  to  qualify,  or  change, 
in  any  respect,  the  general  law  of 
descent;  or  to  remove  the  barrier 
of  alienism  existing  against  alien 
heirs.  And  that  therefore  John 
Parish,  the  father  of  David,  could 
not  inherit  from  him.  4.  That  the 
estate  of  which  David  Parish  died 
seised  descended  to  his  brother 
George,  by  virtue  of  the  act  of  1817 
clothing  him  with  inheritable  pow- 
er ;  and  that  under  the  provisions  of 
that  statute  authorizing  him  to  alien- 
ate, it  was  competent  for  him  to 
make  a  will  disposing  of  the  prop- 
erty. 5.  That  the  trust  created  by 
the  will  of  George  was  valid,  under 
the  statute  authorizing  the  creation 
of  a  power  in  trust  to  sell  lands  for 
the  benefit  of  creditors ;  and  that 
under  the  execution  of  the  power  in 
trust  by  J.  R.  the  trustee,  the  plain- 
tiff acquired  a  valid  title  to  the  bed 
of  iron  ore  in  controversy,  and  could 
maintain  the  action.  Parish  v. 
Ward,  828 

See  Will,  10, 11, 12. 


APPEAL. 

1.  Where  an  action  is  brought  against 
a  married  infant  by  her  husband,  to 
dissolve  the  marriage  contract  on 
the  ground  of  impotence,  the  mother 
of  the  defendant  has  no  interest  in 
the  matter  which  will  allow  her  to 
intervene  and  become  a  party  to  the 
litigation ;  especially  after  a  guardi- 
an ad  litem  has  been  appointed  for 
the  infant,  and  the  suit  has  proceed- 
ed to  a  decree,  by  which  the  mar- 
riage has  been  dissolved.  The  moth- 
er therefore  has  no  right  to  appeal 
from  any  decision  made  in  the  cause, 
so  as  to  bring  the  merits  thereof  be- 
fore the  court  for  examination. 
E.B.v.KO.R  299 


2.  Although  the  court  may  hear  her 
communications  as  amicus  curia, 
that  will  give  no  warrant  for  her,  in 
that  capacity,  to  appeal  from  the  de- 
cision made  upon  her  application,  ib 

8.  An  application  to  open  a  sale  under 
a  judgment,  on  the  ground  of  mis- 
apprehension as  to  the  time  of  sale, 
or  any  other  circumstances  not  af- 
fecting the  regularity  of  the  pro- 
ceedings, is  addressed  to  the  discre- 
tion of  the  court;  and  an  order 
made  thereon  is  not  appealable. 
KingsUmd Y.Bar&ett,  480 

4.  A  decision  by  a  Judge  at  chambers, 
under  section  247  of  the  code,  upon 
the  frivolousness  of  a  demurrer,  is  a 
judgment  upon  an  issue  of  law,  and 
not  an  order  simply,  from  which 
alone  an  appeal  can  be  taken.  With- 
erhead  v.  AUen,  661 

5.  An  appeal  may  now  be  taken  from 
such  decision,  as  an  order,  if  brought 
within  the  time  allowed  by  section 
849  of  the  code.  If  not,  and  judg- 
ment be  entered,  then  it  can  only  be 
appealed  from  as  a  judgment       ib 

6.  On  a  motion,  at  chambers,  under 
section  247  of  the  code,  the  judge  has 
power  to  make  either  an  absolute  or 
a  conditional  order,  precisely  as  at 
a  special  term.  to 

7.  If  the  order  or  judgment  is  errone- 
ous, in  directing  the  amount  for 
which  judgment  shall  be  entered, 
the  judgment  will  only  be  irregular, 
and  may  be  corrected  or  set  aside 
on  motion ;  but  it  cannot  be  reviewed 
on  appeal  to  the  general  term,     ib 

8.  On  appeal  from  a  judgment  for  the 
plaintiff  on  account  of  the  frivolous- 
ness of  the  demurrer  to  the  com- 
plaint, that  is  the  only  question 
which  can  be  reviewed.  The  extent 
of  the  defendant's  liability  does  not 
arise.  ib 


ARREST. 

1.  A  cause  of  action,  originally  within 
the  exceptions  of  the  act  of  1831  to 
abolish  imprisonment  for  debt,  does 
not  lose  that  character  by  being  as- 
signed to  a  third  person.  King  v. 
Kvrby,  49 
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2.  The  remedies  provided  by  that  act 
were  intended  to  aid  the  enforce- 
ment of  the  claim,  in  whosever 
hands  it  might  be ;  provided  the  re- 
lation of  the  parties  remained  the 
same,  and  the  cause  of  action  had 
not  been  substantially  changed.    %b 

8.  Accordingly  hdd  that  the  assignee 
of  a  judgment  recovered  against 
a  debtor  for  fraud  and  false  and 
fraudulent  representations,  could  in- 
stitute proceedings  under  the  act  of 
1881,  for  the  arrest  and  imprison- 
ment of  the  judgment  debtor ;  espe- 
cially where  it  appeared  that  some 
of  the  acts  of  fraud  were  committed 
after  the  assignment  of  the  judg- 
ment, ib 

4.  Proceedings  had  in  England,  under 
a  writ  of  extent  issued  out  of  the 
court  of  exchequer,  against  an  indi- 
vidual, for  embezzling  or  fraudu- 
lently misapplying  the  public  money, 
which  result  in  the  finding,  by  the 
inquisition  of  a  jury,  that  a  specified 
sum  is  due  from  the  defendant,  to 
the  British  government,  will  not 
have  the  effect  to  waive,  or  merge 
or  extinguish  the  original  claim ;  so 
as  to  prevent  the  bringing  of  an  ac- 
tion thereon,  In  this  state,  and  the 
arrest  of  the  defendant  under  the 
provisions  of  sub.  2  of  sec.  179  of 
the  code,  authorizing  defendants  to 
be  arrested  in  actions  to  recover 
money  or  property  embezzled  or 
fraudulently  misapplied  by  a  public 
officer.    Peel?.  Elliott,  200 

6.  Such  extent  and  inquisition  amount 
to  nothing  as  a  cause  of  action, 
here ;  and  being  ineffectual  for  that 
purpose,  they  are  also  ineffectual  to 
deprive  the  creditor  of  the  benefit 
of  the  circumstances  under  which 
the  original  cause  of  action  arose, 
and  the  provisional  remedies  appli- 
cable thereto,  %b 

6.  Where  a  person,  who  is  actually  In- 
solvent, purchases  goods  on  credit, 
upon  the  strength  of  his  own  repre- 
sentations that  he  is  solvent  and  re- 
sponsible, yet  he  is  not  liable  to 
arrest,  in  an  action  brought  to  re- 
cover the  value  of  the  goods,  if,  at 
the  time  he  made  the  representa- 
tions, he  believed  them  to  be  true. 
BircheU  v.  Strauss,  298 


.  In  all  cases  in  which  fraud  is 
charged,  proof  of  an  actual  intent 
ought  to  be  required,  to  justify  or 
sustain  an  order  of  arrest  The  con- 
structive guilt  of  a  debtor,  who  is 
innocent  in  fact,  should  not  be  held 
a  sufficient  ground  for  his  imprison- 
ment. A 


8.  Although  there  be 
attending  and  following  the  < 
tion  of  an  assignment  of  his  prop- 
erty, by  a  debtor,  which  may  be 
evidence  of  constructive  fraud,  suf- 
ficient to  set  aside  the  assignment, 
yet  they  will  not  be  deemed  evidencs 
per  **,  of  an  actual  fraudulent  intent 
on  the  part  of  the  debtor,  famishing 
sufficient  ground  for  his  imprison- 


ASSES8MENT& 

1.  The  true  and  exact  apportionment 
of  the  expenses  of  grading  and  par- 
ing streets  in  cities  can  never  he  de- 
termined by  any  fixed  rule.  Like 
the  assessment  of  unliquidated  dam- 
ages by  a  jury,  the  sum  to  be  con- 
tributed by  each  owner  must  rest  in 
the  judicial  discretion  of  the  asset- 
sore.  The  most  that  can  be  attained, 
or  hoped  for,  is  an  approximation  to 
what  is  just  Per  Brows,  J.  Lf» 
v.  City  of  Brooklyn,  609 

2.  From  the  very  nature  of  the  doty 
assigned  to  assessors,  their  power 
in  determining  the  amount  which 
each  particular  piece  of  property 
chargeable  shall  contribute,  most  be 
nearly  absolute,  and  their  report  or 
assessment  roll  final  and  conclusive ; 
unless  it  is  of  such  a  character  as 
to  shock  common  sense,  and  furnish 
intrinsic  evidence  of  fraud,  or  other 
misconduct.    Per  Bbowv,  J.      «* 

8.  The  supreme  court  cannot  legally 
vacate  or  set  aside  an  assessment 
for  the  expenses  of  grading  and 
paving  a  street  in  the  city  of  Brook- 
lyn, upon  the  sole  ground  that  the 
assessors  have  not  distributed  the 
expenses  of  the  improvement  in  doe 
proportion  upon  the  lands  which  are 
chargeable.  «• 


ASSIGNMENT. 
See  DzBToft  jjtd  CnDifoB,  t  to  8. 
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ASSIGNOR  AND  ASSIGNEE. 

A  right  of  action  against  a  common 
carrier,  for  negligence  in  not  trans- 
porting and  delivering  personal 
property,  is  assignable,  so  as  to  au- 
thorise the  assignee  to  sue  in  his 
own  name.  Smith  v.  New  York  and 
New  Haven  BaH  Road  Company,  GOb 

See  Ab&bst,  1,  2,  8. 


ATTACHMENT. 

1.  Where  an  action  is  commenced 
against  a  foreign  corporation,  by 
attachment,  and  the  sheriff  levies  on 
money  on  deposit  in  a  trust  company, 
and  the  defendant,  instead  of  pro- 
coring  the  attachment  to  be  dis- 
charged by  giving  security  or  apply- 
ing for  an  order  directing  the  sheriff 
to  collect  the  debts  attached  by 
him,  appears  and  makes  a  defense 
which  i  unavailing ;  and  in  conse- 
quence of  the  delay  thus  produced, 
the  debt  is  lost,  by  the  failure  of  the 
trust  company,  the  defendant  must 
bear  the  loss,  rather  than  the  plain- 
tiff. McBridev.  The  Farmers' Bank 
of  Salem,  476 

2.  A  levy  upon  property,  under  an  at- 
tachment, does  not  amount  to  a  sat- 
isfaction of  the  debt.  %b 

8.  A  legal  proceeding,  regular  on  its 
face,  instituted  by  one  party  against 
another,  in  violation  of  good  faith, 
or  contrary  to  his  express  agree- 
ment, and  with  a  fraudulent  intent, 
cannot  be  treated  as  a  nullity,  where 
the  question  arises  collaterally.  On 
the  contrary,  the  courts  are  bound 
to  treat  it  as  a  legal  and  valid  pro- 
ceeding, until  it  is  set  aside  on  a 
direct  application  for  that  purpose. 
WhUaker  v.  MerrtU,  626 

4.  A  debtor,  for  the  purpose  of  effect- 
ing a  compromise  with  his  creditors, 
dispatched  an  agent  to  negotiate 
with  them,  entrusting  him,  for  that 
purpose,  with  certain  promissory 
notes  made  by  a  third  person,  and 
then  held  by  the  debtor.  The  agent 
thereupon  called  upon  the  defen- 
dants who  were  among  the  largest 
creditors,  and  they  agreed  to  com- 
promise their  claim  at  twenty-five 
cents  on  the  dollar,  and  signed  a 
paper  to  that  effect.     They  then 


proposed  to  have  W.,  a  person  in 

their  employ,  take  the  notes  and  go 
to  the  other  creditors,  and  get  them, 
also,  to  sign  the  compromise.  Hav- 
ing got  possession  of  the  notes  in 
this  manner,  they  refused  to  restore 
them;  commenced  a  suit  against 
their  debtor,  and  obtained  an  attach- 
ment therein,  by  virtue  of  which  the 
notes  were  seized  by  the  sheriff,  In 
the  hands  of  W.  The  plaintiff*  in 
that  suit  subsequently  recovered  a 
judgment,  and  by  virtue  of  the 
attachment  and  judgment  they 
claimed  the  right  to  retain  the  notes. 
Hdd,  in  an  action  by  the  assignees 
of  the  debtor,  to  recover  of  the  de- 
fendants for  the  conversion  of  the 
notes,  that  the  attachment,  and  the 
seizure  of  the  notes  thereon,  consti- 
tuted a  full  and  complete  defense; 
and  that  the  only  remedy  of  the 
plaintiffs  was  by  an  action  for  the 
alleged  fraud  and  breach  of  faith,  to 


ATTORNEY  GENERAL. 

1.  Even  if  it  be  conceded  that  the  at- 
torney general  may  maintain  an 
action,  in  the  name  of  the  people,  to 
restrain  a  municipal  corporation,  it 
can  only  be  to  restrain  them  from 
making  a  fraudulent  or  illegal  dis- 
position of  the  corporate  property. 


People  v.  Lowber, 


2.  Where  such  fraud  is  the  foundation 
of  the  action,  it  must  be  distinctly 
charged  in  the  complaint.  to 


B 

BILLS  OF  EXCHANGE. 

1.  B.,  the  agent  of  a  corporation,  drew 
a  draft  upon  the  company  at  New 
York,  in  favor  of  M.,  for  the  amount 
of  a  protested  draft  previously  drawn 
by  such  agent,  in  M.'s  favor,  and  then 
held  by  him.  Both  the  drawer  and 
the  drawee  were  insolvent  at  the 
time  the  draft  was  drawn,  and  were 
known  to  M.  to  be  so.  In  drawing 
the  draft,  B.  acted  only  as  the  agent 
of  the  company,  had  no  funds  in  the 
hands  of  the  drawees,  and  had  no 
reason  to  believe  that  he  had  any. 
M.  sent  the  draft  to  the  defendants, 
a  banking  house  at  New  York,  for 
collection.    It  was  duly  presented 
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for  acceptance,  and  was  accepted, 
bat  was  not  presented  and  protested 
for  non-payment.  Held,  that  the 
defendants  were  not  bound  to  pre- 
sent the  draft  and  demand  payment, 
and  were  not  liable  to  M.  for  their 
neglect  to  do  so.    Mobiey  r.  Clark, 

890 

2.  Where  the  drawer  of  a  bill  has  no 
funds  in  the  hands  of  the  drawee, 
applicable  to  the  payment  of  the  bill, 
a  presentment  of  the  bill  for  pay- 
ment, and  protest  and  notice,  are 
not  necesssary  to  charge  the  draw- 
er, ib 


BILL  OF  LADING. 

1.  N.  &  W.  of  Buffalo,  being  the  owners 
of  a  quantity  of  corn,  at  that  place, 
sold  the  same  to  M.,  through  B.,  his 
agent;  it  being  a  part  of  the  ar- 
rangement that  N.  &  W.  should 
transport  the  corn  to  New  York,  for 
M.,  on  their  boats.  N.  &  W.  there- 
upon executed  an  instrument  stating 
the  shipment  of  the  corn,  the  quan- 
tity thereof,  the  name  of  the  boat, 
the  amount  of  freight,  the  terms  of 
payment  of  the  purchase  money  ; 
and  that  the  corn  was  on  account  of, 
and  addressed  to,  M .,  care  of  D.  & 
C,  and  was  to  be  delivered  as  ad- 
dressed, without  delay.  Held  that 
this  was  a  bill  of  lading.  Dotes  v. 
Bush,  157 

2.  Held  also,  that  upon  its  face,  the  in- 
strument was  a  certificate  from  N.  & 
W.  in  both  their  capacities,  of  own- 
ers of  the  shipping  boat  and  owners 
or  vendors  of  the  corn,  that  the 
grain  was  shipped  on  account  of  M., 
•or  for  his  benefit,  and  for  his  benefit 
as  the  purchaser  and  owner  of  the 
goods,  to  D.  and  C,  as  consignees,  to 

8.  And  such  bill  of  lading  having  been 
delivered  by  N.  &  W.  to  B.,  and  by 
him  sent  to  M. ;  Held,  that  M.  had 
lawful  possession  of  the  same,  as 
apparent  owner,  and  through  such 
bill  of  lading  the  constructive — the 
legal — possession  of  the  corn;  and 
that  the  transfer  of  such  bill  by  him, 
amounted  to  a  transfer  of  the  corn. 

ib 

4.  Held  further,  that  persons  receiving, 
in  good  faith,  and  as  security  for 
advances  actually  made,  a  transfer 
of  the  bill  of  lading  and  of  the  goods,  I 


from  M.,  were  brought  within  the 
protection  of  the  rule  of  law  which 
prefers  the  title  of  a  bona  fide  pur- 
chaser from  a  fraudulent  vendee,  to 
that  of  the  original  owner.  ib 

5.  Held,  also,  that  In  the  absence  of 
proof  that  the  purchase  of  the  com 
was  originally  fraudulent,  or  that 
the  transaction  was  obnoxious  to 
any  other  imputation  of  fraud  than 
such  as  arose  from  a  subsequently 
conceived  determination  not  to  pay 
for  the  goods,  N.  oY  W.  and  those 
claiming  title  to  the  corn  under 
them,  were,  as  against  the  assignees 
of  the  bill  of  lading,  estopped  from 
denying  that  N.  &  W.  held  the  grain 
as  M.'s  agents  and  carriers;  they 
not  being  in  a  situation  effectually 
to  dispute  the  title  of  the  assignees, 
thus  acquired.  ib 

6.  D.  &  C,  the  assignees  of  the  hill  of 
lading,  were  to  be  deemed  the  con- 
signees of  the  corn,  and  as  such  en- 
titled to  a  lien  thereon,  for  the 
amount  of  their  advances,  under  the 
act  relative  to  principals  and f odors. 
(Laws  of  1880,  ch.  179,  ft  1,  2.  2 
R.  S.  4th  ed.  184.)  ib 

7.  The  statute  does  not  limit  the  con- 
signees to  the  right  of  detention  of 
the  goods  when  in  their  actual  pos- 
session, for  the  enforcement  of  their 
lien ;  but  it  also  authorizes  an  action 
by  them,  to  obtain  possession, 
against  a  party  claiming  them  with- 
out right,  or  under  an  inferior  title,  ib 

8.  In  such  an  action  the  plaintiffs  are 
not  restricted,  in  respect  to  the 
amount  of  damages,  to  their  ad- 
vances and  interest  thereon.        ib 

Sec  Action. 

Vesdor  asv  Purchases,  10. 


BONA  FIDE  PURCHASER. 

1.  Where  in  an  action  to  recover  the 
possession  of  personal  property  to 
which  the  plaintiff  claims  title  under 
a  chattel  mortgage  executed  to  him 
by  a  third  person,  and  which  proper- 
ty the  defendant  claims  to  hold  as  a 

•  bona  fide  purchaser  for  value  from 
the  mortgagor  after  the  lapse  of  a 
year  from  the  filing  of  the  mortgage, 
if  it  is  shown  that  he  purchased 
without  notice  of  the  mortgage,  and 
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there  is  no  evidence  thai  the  mort- 
gagor owed  any  person  other  than 
the  mortgagee  at  the  time  of  the 
aale  to  the  defendant,  it  cannot 
be  presumed  that  the  defendant 
purchased  the  property  with  intent 
to  defraud  the  creditors  of  his  ven- 
dor.   Stanbro  v.  Hopkins,  266 

2.  It  is  therefore  erroneous  to  charge 
the  jury  that  if  they  believe  from  the 
evidence  that  the  defendant  pur- 
chased the  property  with  intent  to 
defraud  the  creditors  of  the  vendor, 
the  plaintiff  is  entitled  to  a  verdict, 
although  they  should  find  that  the 
defendant  did  not  know  of  the  plain- 
tiff's mortgage,  or  of  the  debt  then 
due  to  him  %b 


BOND. 

See  Injunction,  2,  7,  8,  9. 
Sheriff. 


0 

CARRIERS. 

1.  Persons  whose  business  it  is  to  re- 
ceive packages  consisting  of  coin, 
bullion,  bank  notes,  commercial  pa- 
per, and  such  other  articles  of  value 
as  parties  think  fit  to  intrust  to  their 
care,  for  the  purpose  of  transporting 
the  same  from  one  place  to  another, 
for  a  compensation,  are  common 
carriers,  and  responsible  as  such  for 
the  safe  delivery  of  property  intrust- 
ed to  them.  And  they  will  be  held 
to  the  stringent  rule  of  law  which 
makes  a  carrier  an  insurer  against 
all  except  the  act  of  God  and  the 
public  enemy.  Sherman  v.  Wells,  408 

2.  Where  goods  are  Intrusted  to  a  car- 
rier and  not  delivered  according  to 
contract,  the  value  of  the  goods, 
with  interest  thereon  from  the  day 
when  they  should  have  been  deliv- 
ered, is  the  measure  of  damages,  to 

8.  A  mere  delay,  in  the  delivery  of 
goods,  by  a  common  carrier,  is  not  a 
conversion  of  the  property ;  nor  will 
it  entitle  the  owner  to  recover  the 
value  thereof.  Briggs  v.  New  York 
Central  Bad  Road  Company,      616 

4.  Where  the  defendant  undertook  to 
transport  a  quantity  of  garden  seeds 


from  Rochester  to  Rome,  and  there 
deliver  the  same  to  the  Rome  and 
Watertown  Rail  Road  Company,  to 
be  conveyed  to  Backet's  Harbor, 
upon  which  delivery  to  the  latter 
company  the  liability  of  the  defend- 
ant should  cease,  and  there  was  a 
delay  of  twelve  days  in  so  delivering 
the  goods,  but  the  same  were  deliv- 
ered to  that  company  before  the 
commencement  of  the  action ;  it  was 
held  that  the  delivery  to  the  Rome 
and  Watertown  Rail  Road  Company 
was  equivalent  to  a  delivery  to  the 

Slaintifls,  and  that  such  delivery 
aving  been  made  before  suit 
brought,  no  right  of  action  existed, 
except  for  the  unreasonable  delay  of 
the  defendant  in  the  transportation 
and  delivery  of  the  goods.  to 

6.  Held  also,  that  in  an  action  by  the 
owners  of  the  goods,  against  the 

•  carrier,  the  plaintiffs  were  not  enti- 
tled to  recover  the  value  of  the 
goods,  but  only  for  such  trouble  and 
expense  as  resulted  directly  and  ne- 
cessarily from  the  negligence  and 
delay  of  the  defendant  in  perform- 
ing its  undertaking.  Wellkb,  J. 
dissented.  to 

6.  Held  further,  that  the  plaintiffs 
could  not  recover  for  the  time  and 
expenses  of  an  agent  and  team,  while 
waiting  for  the  goods  at  Sacket's 
Harbor;  without  showing  that  the 
defendants  had  notice,  at  the  time 
of  contracting  for  the  transportation 
of  the  goods,  that  an  agent  of  tho 
owners  would  be  waiting  at  Sacket's 
Harbor,  to  receive  them.  so 

See  Action,  2. 

Rail  Road  Companies,  18  to  10. 


CASES   APPROVED,   EXPLAINED 
OR  LIMITED. 

1.  The  case  of  Bailey  v.  Baacker,  (8 
Hill,  188,)  so  far  as  it  relates  to  the 
liability  of  shareholders  for  the  costs 
of  obtaining  judgment  against  an 
association,  must  be  regarded  as 
limited  to  the  particular  statute 
then  under  consideration.  Wither- 
headv.AUeni  661 

2.  The  case  of  Broderickv.  Smith,  (16 
Howard's  Pr.  Sep.  484,)  explained. 
Ferris  v.  Ferris,  29 


680 


INDEX. 


8.  The  cue  of  FUeman  ▼.  McKecm,  (25 
Barb.  474,)  approved.  Dows  ▼.  />en- 


4.  The  case  of  Jackson  v.  Walker,  (6 
2KB,  27,)  should  not  be  extended 
beyond  the  circumstances  out  of 
which  it  arose.  Hurley  v.  Van 
Wagner,  109 

6.  The  decision  of  the  superior  court  of 
New  Tork,  in  Watkins  v.  Bedstead, 
(2  Sandf.  Sup.  C.  Rep.  311,)  approv- 
ed.    OovJding  v.  Davidson,        438 

5m  Corporation. 


CERTIFICATE  OP  ACKNOWLEDG- 
MENT. 

1.  Where  a  commissioner  of  deeds,  in  a 
certificate  of  acknowledgment,  cer- 
tifies to  a  material  requisite  to  the 
validity  of  a  certificate,  and  without 
which  he  could  not  legally  take  an 
acknowledgment,  viz.  thatheknowB 
the  parties  by  whom  the  instrument 
purports  to  have  been  executed — 
which  statement  is  untrue— such 
certificate  is  a  nullity,  both  in  re- 
spect to  the  recording  of  the  instru- 
ment, and  as  proof  of  the  execution 
thereof.     Watson  v.  Campbell,    421 

2.  Am  between  the  parties,  however, 
the  instrument  would  be  valid,  with- 
out any  certificate  of  acknowledg- 
ment, upon  proof  that  it  was  exe- 
cuted and  delivered  by  the  grantors. 

%b 

CHATTEL  MORTGAGE. 

1.  A  receiver  should  never  be  appoint- 
ed over  a  mortgagee  of  chattels  in 
possession,  where  he  swears  to  a 
balance  due  him;  much  less  where 
the  plaintiff  himself  states  such  bal- 
ance, and  that  the  pledge  is  not  an 
inadequate  security  for  such  bal- 
ance.   Bayard  v.  Fellows,  451 

2.  Where  there  is  no  allegation  of  dan- 
ger, or  irresponsibility  on  the  part 
the  mortgagee,  he  will  not  be  re- 
strained, by  injunction,  from  selling 
the  same,  to  reimburse  himself  for 
his  advances.  xb 

8.  Nor  will  a  receiver  be  appointed,  to 
take  the  property  out  of  his  possess- 
ion and  make  sale  thereof,  and  keep 
the  proceeds,  until  the  accounts  are 
finally  settled  between  the  parties.  %b 


4.  Neither  will  the  met  that  the  mort- 
gagor has  a  claim  against  the  mort- 
gagee, arising  out  of  a  different 
transaction,  which  claim,  if  valid,  is  a 
set-off  against  the  sum  due  upon  the 
mortgage,  but  which  is  not  estab- 
lished nor  the  amount  thereof  ad- 
justed, entitle  the  mortgagor  to  an 
injunction  and  receiver,  in  respect  to 
the  property  pledged.  A 

See  Bojta  Fide  Purchaser. 


CHECK. 

1.  A  check,  drawn  upon  a  bank  in  the 
city  of  New  Tork,  by  T.,  payable  to 
the  order  of  M.,  and  indorsed  by  M. 
&  Q.,  and  held  by  C,  claiming  to 
be  the  owner,  and  who  resided  in 
another  state,  73  miles  distant  from 
the  city  of  New  York,  and  due  and 
presentable  on  the  26th  of  May,  was 
discounted  by  the  plaintiff  on  the 
28th  of  May,  and  transmitted  to  its 
agent  in  New  Tork  by  the  first  mail 
thereafter,  and  the  same  was  receiv- 
ed by  the  agent  on  the  29th  and 
presented  to  the  drawee,  for  pay- 
ment, on  the  30th  of  May.  EM 
that  although  the  check  was  made 
eleven  days  before  the  time  it  bore 
date,  and  was  not  designed  by  the 
maker  and  indorsers  for  immediate 
presentation  and  payment,  yet  that, 
as  the  plaintiff  received  the  same 
without  notice  of  those  circumstan- 
ces, he  was  to  be  deemed  a  holder  in 
good  faith,  and  for  value,  and  enti- 
tled to  all  the  rights  of  an  indorsee 
of  negotiable  paper,  under  the  law 
merchant.  Mutdietown  Bank  v.  Mor- 
ris, 616 

2.  Held  also,  that  under  the  circum- 
stances the  plaintiff  might  fairly 
assume  that  the  check  was  created 
and  indorsed  with  a  view  to  its  being 
put  in  circulation.  %b 

8.  Held,  further,  that  by  making  the 
check  payable  at  a  future  day,  both 
the  maker  and  the  indorsers  intend- 
ed that  the  holder  might  either  put 
it  in  circulation,  or  return  to  his 
place  of  residence  and  retain  it  in 
his  possession  until  the  time  of  its 
maturity.  A 

4.  And  the  holder  having  returned 
home,  taking  the  check  with  him; 
and  it  appearing  that  no  more  time 
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had  been  ipent  in  presenting  the 
check  than  would  have  been  requir- 
ed for  the  passage  of  a  letter  from 
bis  residence  to  the  place  of  pay- 
ment; it  was  held  that  reasonable 
diligence  had  been  used  by  the 
plaintiff,  to  charge  the  indorsers.  ib 


CLAIM  AND  DELIVERY  OF 
PROPERTY. 

Where,  in  an  action  claiming  the  deliv- 
ery of  personal  property,  a  third 
person,  on  behalf  of  the  plaintiff,  ex- 
ecutes an  undertaking  pursuant  to, 
and  in  accordance  with,  section  209 
of  the  code,  conditioned  for  the  pay- 
ment to  the  defendants  of  such  sum 
as  may  "for  any  cause  "  be  recov- 
ered against  the  plaintiff;  and  the 
defendants  subsequently  obtain  a 
judgment  against  the  plaintiff  for 
costs,  and,  upon  appeal  to  the  gen- 
eral term,  such  judgment  is  affirm- 
ed, with  costs  of  the  appeal ;  the  two 
bills  of  costs  are  within  the  under- 
taking, and  the  obligor  is  liable 
therefor.    Tibbies  v.  O'Connor,  688 


COMMON  SCHOOLS. 

1.  Although  the  law  does  not  impera- 
tively require  that  a  school  district 
meeting  shall  be  held  within  the 
bounds  of  the  district,  it  is  eminently 
fitting  that  it  should  be  so  held. 
Myer  v.  GrispeU,  64 

2.  Where  defendants  justified  the  tak- 
ing of  property  on  a  tax  warrant 
issued  by  them  as  trustees  of  a  school 
district,  and  it  was  objected  that 
they  were  not  legally  trustees,  be- 
cause chosen  at  a  meeting  of  the  in- 
habitants of  the  district,  held  outside 
of  the  district ;  there  being  no  evi- 
dence of  abuse,  nor  that  the  place  of 
meeting  was  an  inconvenient  or  in- 
accessible place ;  nor  that  any  objec- 
tion was  taken,  at  the  time,  on  that 
account;  nor  that  the  inhabitants 
were  not  fully  notified  and  repre- 
sented at  the  meeting ;  nor  that  any 
action  was  ever  had  to  oust  the 
trustees  on  that  account ;  but  on  the 
contrary,  it  appeared  that  they  sub- 
sequently acted,  without  objection, 
as  trustees,  and  sufficiently  so  to 
constitute  them  officers  de  facto ,s  it 
wis  held  the  objection  was  unavail- 
able, ib 


8.  Where  a  tax  was  voted  at  a  school 
meeting  held  in  the  district,  adjourn- 
ed from  a  previous  meeting  held  out- 
side of  the  district,  it  not  appearing 
that  at  the  original  meeting  any  in- 
habitant was  not  notified,  or  com- 
plained, then  or  afterwards,  of  the 
irregularity ;  or  that  there  was  any 
inhabitant  absent  from  the  adjourned 
meeting ;  and  the  evidence  showing 
that  it  was  a  meeting  of  the  free- 
holders and  inhabitants  of  the  dis- 
trict; and  there  being  no  proof  of 
any  objection  or  complaint  of  the 
irregularity  of  the  proceedings  hav- 
ing bean  made,  at  the  second  meet- 
ing; it  was  held  that  the  court  might 
presume  a  waiver  of  the  irregularity, 
if  it  were  such,  and  a  unanimous 
assent  to  the  regularity  of  the  ad- 
journed meeting.  ib 

4.  Where  a  school  district  voted  "to 
raise  by  tax  on  the  district  a  sum 
which,  together  with  the  amount 
that  should  arise  from  the  sale  of  a 
school  house  in  district  No.  4,  should 
amount  to  the  sum  of  $316,"  under 
which  resolution  the  trustees  raised 
by  tax  the  whole  sum  of  $816,  not 
having  sold  the  school  house,  in  con- 
sequence of  a  doubt  of  their  right  to 
do  so :  Held  that  the  fair  construc- 
tion of  the  resolution  was.,  that  in 
the  contingency  of  nothing  being 
realized  from  the  sale  of  the  school 
house,  the  trustees  were  authorized 
to  raise  the  entire  amount  of  $S16, 
by  tax ;  and  that  the  amount  to  be 
raised  was  sufficiently  definite  to 
satisfy  the  law.  ib 

6.  Where  M.  was  an  actual  resident  of 
school  district  No.  4,  and  his  home- 
stead farm  lay  in  that  district,  but 
he  improved  and  occupied  a  lot  of 
87  acres  lying  in  district  No.  6,  which 
lot  was  not  a  part  of  his  farm,  nor 
attached  to  it,  nor  adjoining  it; 
Held  that  M.  was  a  taxable  inhabi- 
tant of  district  No.  6,  and  that  the 
87  acres  were  properly  taxed  for 
school  purposes,  in  that  district,   ib 


CONSIGNEES. 
See  Actios,  8. 

CORPORATION. 

1.  In  an  action  brought  by  a  corpora- 
tion, or  its  assignee,  upon  an  agree- 
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meat,  no  specific  allegation,  in  the 
complaint,  of  the  incorporation  of 
the  company,  is  necessary.  Kenne- 
dy ▼.  Cotton,  69 

2.  A  statement  of  the  name  of  the  cor- 
poration, and  of  the  making  of  the 
agreement  between  the  defendant 
and  the  company,  and  of  what  the 
company  did  in  fulfilment  of  the 
agreement,  includes  the  idea  of  the 
legal  existence  of  the  company; 
and  the  fact  of  incorporation  is  mere 
evidence  in  support  of  it,  not  essen- 
tial to  he  particularly  stated,  in  the 
pleading.  to 

8.  The  common  law  rule,  on  this  sub- 
ject, is  wholly  unaffected  by  the  pro- 
visions of  the  revised  statutes  giving 
a  short  form  of  pleading  their  incor- 
poration by  corporations  created  by 
statute,  and  relieving  such  corpo- 
rations from  proving,  in  actions 
brought  by  them,  their  corporate 
existence,  "  unless  the  defendant 
shall  have  pleaded  in  abatement  or 
bar  that  the  plaintiffs  are  not  a  cor- 
poration." %b 

4.  This  rule  of  the  common  law  is  too 
well  sustained  by  authority,  to  be 
shaken  by  the  cases  of  Johnson  v. 
Kemp,  (11  How.  Pr.  Rep,  186,)  and 
The  Bank  of  Havana  v.  Wickham, 
(16  id.  97,)  which,  upon  that  point, 
did  not  receive  due  consideration. 

xb 

5.  A  defendant  cannot  object  that  the 
incorporation  of  a  company  was  not 
proved,  where  it  does  not  appear 
that  the  objection  was  taken  at  the 
trial.  %b 

6.  Nor  can  he  raise  the  objection,  after- 
wards, where  it  affirmatively  ap- 
pears that  it  was  assumed  at  the 
trial  that  the  company  was  a  corpo- 
ration ;  the  defendant  at  no  time  in- 
timating that  it  was  not  such.       id 

7.  A  corporation  cannot  recover  back 
usurious  premiums  paid  by  it  on  the 
loan  or  forbearance  of  money.  Bui- 
terworth  v.  O'Brien,  187 

8.  A  stockholder  in  a  corporation  is  a 
party  to  a  suit  brought  against  such 
corporation.  (Balcom,  J.  dissented.) 
Place  v.  Butternut*  Woolen  and  Cot- 
ton Manuf,  Company,  603 

See  Injunction,  2. 

Taxbs  and  Taxation. 


CREDITOR'S  SUIT. 


1.  A  complaint,  in  the  nature  of  a 
creditor's  bill,  alleged  the  recorerr 
of  five  judgments  by  the  pbintifi 
against  D.  M.  and  the  issuing  of 
excutions  and  the  return  thereof 
unsatisfied.  That  previous  to  the 
recovery  of  the  judgments,  D.  M. 
was  the  owner  of  certain  real  estate, 
which  he  conveyed  to  J.  Q.  H.  with- 
out any  consideration,  and  with  in- 
tent to  defraud  creditors ;  and  that 
D.  M.  had  other  equitable  interest! 
which  ought  to  be  applied  on  said 
judgments.  The  complaint  prayed 
that  the  sale  and  conveyance  of 
the  land  might  be  set  aside,  and 
for  equitable  relief,  Ac  No  equita- 
ble property  was  discovered ;  and  it  • 
appeared  in  proof  that  the  real 
estate  had  been  conveyed  to  one  0. 
before  the  commencement  of  the 
suit  G.  was  not  made  a  party  to 
the  suit.  Held  that  the  referee 
should  have  dismissed  the  com- 
plaint, or  suspended  the  trial  until 
the  plaintiffs,  by  amendment  or  sup- 
plemental bill,  had  made  0.  a  party. 
Sage  v.  Mother,  287 

2.  Held  also,  that  the  action  as  a  cred- 
itor's bill,  having  at  the  time  of  the 
trial,  entirely  failed  of  its  object,  it 
could  not  be  converted  into  a  legal 
action  for  the  purpose  of  recovering 
a  judgment  for  damages,  against  the 
defendants,  or  either  of  them.     * 

D 

DAMAGES. 

Where  goods  are  sold  by  sample,  and 
are  represented  to  be  of  a  specified 
quality,  the  rule  of  damages  in  an 
action  for  a  breach  of  warranty,  or 
for  false  representations,  is  the  dif- 
ference between  the  price  obtained, 
on  a  resale,  and  that  which  would 
have  been  obtained  had  the  goodi 
been  of  the  quality  represented. 
Roberts  ▼.  Carter,  4M 

See  Cajuubb,  2,  5, 6. 

DEATH  BY  WRONGFUL  ACT,  A* 

l.*An  action  can  be  maintained,  under 
the  act  of  1847,  "  requiring  compen- 
sation for  causing  death  by  wrong- 
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ful  act,  neglect  or  default/1  by  an 
individual  as  administrator  of  his 
deceased  wife,  whose  death  was 
caused  by  the  negligence  of  the  de-' 
fendant,  although  the  deceased  left 
no  father  or  mother  or  descendants 
surviving  her.  Dickens  v.  New  York 
Central  Rail  Road  Company,       41 

2.  An  action  can  be  maintained  by  the 
personal  representative  of  a  deceased 
person,  whoso  death  has  been  wrong- 
fully caused  by  the  defendant ;  al- 
though the  deceased  left  no  husband 
or  wife  or  next  of  kin  surviving, 
who  could  ever  have  any  legal  claim 
upon  such  person,  if  living,  for  ser- 
vices or  support.  Per  Balcom,  J.  to 

8.  The  language  of  section  2  of  the 
act  of  1847,  declaring  that  the  jury 
11  may  give  such  damages  as  they 
shall  deem  a  fair  and  just  compensa- 
tion," dws.  "  with  reference  to  the 
pecuniary  injury  resulting  from  such 
death,  to  the  wife  and  next  of  kin 
of  such  deceased  person,"  is  merely 
permissive;  and  cannot  be  regarded 
as  restricting  the  jury,  on  the  ques- 
tion of  damages,  to  the  pecuniary 
injury  resulting  from  the  death  of 
the  person  killed,  to  the  wife  and 
next  of  kin  of  the  deceased.  to 

See  Husband  akd  Wipb  1,  2. 


DEBTOR  AND  CREDITOR. 
1.  Remedies  of  creditors. 

1.  Although  in  equity  several  judg- 
ment creditors  may  join  in  one  suit 
to  reach  the  equitable  property  of 
their  common  judgment  debtor,  or 
remove  a  fraudulent  incumbrance  in 
the  way  of  the  collection  of  their 
judgments,  they  cannot  thus  unite 
in  an  action  at  law.  Sage  ▼.  Mosher, 

287 

2.  They  are  not  entitled  to  a  common 
joint  judgment  at  law ;  and  an  equity 
suit  cannot  thus  be  turned  into  a 
suit  at  law  for  the  recovery  of  dam- 
ages, to 

2.  Assignments  by  debtor,  for  benefit 
of  creditors, 

8.  An  assignment  of  aU  the  debtor's 
property,  stated  to  be  "  more  partic- 


ularly enumerated  and  described  in 
a  schedule  thereof"  thereto  an- 
nexed, marked  A,  is  not  void  by 
reason  of  the  omission  to  annex  the 
schedule.  Nor  is  such  omission 
evidence  of  even  a  constructive 
fraud.    BircheU  v.  Strauss,        298 

4.  Where  one  of  two  partners  in  a  firm 
doing  business  here  is  absent  in  a 
distant  state,  and  thus  unable  to 
assist  in  the  management  of  the 
business,  and  to  assent  to  such  trans- 
fers of  its  property  as  the  exigencies 
of  its  affairs  may  demand,  it  seems 
that  such  absence,  if  it  does  not 
warrant  the  remaining  partner  in 
making  an  assignment  of  the  part- 
nership property,  in  trust,  for  the 
benefit  of  creditors,  will  authorize 
the  presumption  that  he  was  duly 
empowered  to  make  such  an  assign- 
ment as  attorney  for  the  absent  part- 
ner, until  the  contrary  appears. 
Sheldon  v.  Smith,  698 

5.  And  no  one  but  the  absent  partner 
can  question  the  validity  of  an  as- 
signment thus  executed.  It  is  not 
void  per  se,  but  only  voidable  at  the 
election  of  the  absent  partner.       to 

6.  If,  upon  his  return,  the  absent  part- 
ner affirms  and  ratifies  an  assign- 
ment, executed  during  his  absence 
by  his  partner,  in  his  name  and  as 
his  attorney,  such  ratification  will 
relate  back  to  the  time  of  the  origi- 
nal execution  of  the  instrument,  and 
render  the  assignment  valid  and 
operative  from  that  time.  to 

7.  Such  assignment,  being  a  complete 
and  perfect  deed  immediately  on  its 
execution  and  delivery  to  the  as- 
signees, it  is  from  that  time  entirely 
beyond  the  control  of  the  resident 
partner,  and  he  has  no  power  to 
alter,  amend  or  vary  its  terms  or 
provisions.  to 

8.  Hence,  he  cannot  vary  its  effect  by 
making  a  note  to  a  creditor,  in  the 
name  of  the  partnership,  after  the 
execution  of  the  assignment,  and 
dating  it  back  to  a  day  prior  to  the 
execution  of  that  instrument,  for  the 
purpose  of  having  such  note  em- 
braced in  the  schedule  of  debts  pre- 
ferred in  the  assignment.  to 

See  Aobbbmbkt. 
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DECREE. 


1.  A  proceeding  in  the  courts  of  a  sis- 
ter state,  confessedly  illegal,  cannot, 
in  the  absence  of  any  allegation  of 
injurious  consequences  flowing  from 
it,  to  the  plaintiff,  or  of  any  attempt 
to  enforce  it  in  any  way  in  the  courts 
of  this  state,  or  of  any  assertion  of 
rights  under  it  here,  be  made  the 
foundation  of  an  action  in  this  state 
simply  to  have  such  proceeding  de- 
clared void.    JKBv.  JKB,  28 

2.  So  held  in  respect  to  a  decree  of  di- 
vorce, obtained  in  a  state  court  of 
Michigan,  by  a  wife  against  her  hus- 
band ;  the  husband  alleging  that  be 
was  a  resident  of  this  state  at  the 
time,  and  that  such  decree  was  ob- 
tained by  his  wife  fraudulently  and 
unjustly,  and  without  any  service  of 
notice  of  the  proceedings  upon  him. 

%b 

DEED. 

1.  A  complaint  alleged  that  on  or  about 
Sept  1, 1846,  the  defendant  Mrs.  L., 
then  Miss  B.,  in  consideration  of  the 
sum  of  $11,000,  conveyed  to  the 
plaintiff  certain  lots  of  land  in  the 
city  of  New  York,  with  the  build- 
ings thereon,  and  that  the  deed  was 
duly  acknowledged ;  that  the  deed 
remained  in  the  plaintiff's  possession 
more  than  eight  months,  when  the 
defendant  L.  (who  had  in  the  mean- 
time married  Miss  B.)  asked  permis- 
sion to  look  at  it;  that  the  plaintiff 
handed  it  to  him,  under  a  promise 
that  he  would  return  it  in  a  short 
time;  that  in  October,  1861,  L.  set 
up  the  pretense  that  the  property 
belonged  to  his  wife ;  denying  that 
he  had  ever  received  a  deed  from 
the  plaintiff.  The  plaintiff  demand- 
ed as  relief  that  the  defendants  might 
be  directed  and  decreed  to  deliver 
this  deed  to  him,  or,  in  case  the  same 
was  lost  or  destroyed,  that  Mrs.  L. 
might  be  decreed  to  execute  and  de- 
liver a  new  conveyance  of  the  prem- 
ises, to  the  plaintiff.  It  appeared  in 
evidence  that  the  property  in  ques- 
tion had  previously  belonged  to  the 
plaintiff;  that  on  the  11th  of  Novem- 
ber, 1844,  he  conveyed  it  to  D. ;  and 
that  D.  conveyed  it  to  Miss  B.  June 
11,  1846,  for  the  consideration  of 
one  dollar,  with  covenants  against 
his  own  acts.  In  order  to  establish 
the  probability  of  the  conveyance 


from  Miss  B.  back  to  the  piling 
and  of  which  he  now  sought  the  re- 
delivery, the  plaintiff  asserted  that 
his  conveyance  to  D.  and  D.'s  con- 
veyance to  Miss  B.  were  flctitiom, 
and  for  the  purpose  of  protecting 
the  plaintiff's  property  from  hit 
creditors.  There  was  no  proof  that 
the  plaintiff  exhibited  any  interest 
in  the  property,  until  his  demand  of 
a  reconveyance  from  Miss  B.  in  1851, 
except  his  alleged  statement  to  oth- 
ers that  he  had  received  a  deed  from 
her,  in  September,  1846.  D.  collect- 
ed the  rente  for  Miss  B. ;  the  lots 
were  improved  for  her,  by  L.,  at  a 
considerable  expense ;  and  they  were 
mortgaged  by  Miss  B.  two  yean 
after  the  alleged  reconveyance,  and 
again  five  years  after  such  recon- 
veyance. In  his  examination  before 
the  surrogate,  in  1844,  the  plaintiff 
swore  that  he  sold  the  property  to  D. 
on  the  10th  or  12th  of  November  in 
that  year;  that  he  had  recemd 
$10,660  for  it,  and  that  there  wu  do 
understanding  between  him  and  D. 
as  to  the  reconveyance  of  the  prem- 
ises; and  in  1849  he  stated  to  one 
B.  that  the  sale  was  bonaJUU,  and 
that  MisBB.  was  the  oc*a>fr  owner 
of  the  property.  The  deed  which 
the  plaintiff  sought  to  have  delivered 
up  did  not  purport  to  have  any  sab- 
scribing  witness,  and  the  proof  as  to 
the  handwriting  of  the  alleged  graw- 
or  was  very  slight.  The  commission- 
er before  whom  it  was  alleged  to 
have  been  acknowledged  had  no  re- 
collection of  the  circumstance.  BM 
that  in  the  face  of  these  solemn  and 
positive  declarations  of  the  plaintiff; 
it  must  be  very  strong  and  reliable 
evidence  that  would  warrant  the  le- 
gal conclusion  that  he  did  not  make 
a  veritable  sale  to  D.,  and  that  Mi* 
B.  was  not  the  real  owner.  And  that 
the  allegation  that  Miss  B.  did,  in 
consideration  of  $11,000,  conrey  the 
property  in  question  to  the  plaintiff; 
was  not  entitled  to  the  benefit  of  any 
presumption ;  but  must  be  strictly 
and  satisfactorily  proved,  according 
to  the  legal  rules  of  evidence.  Moon 
v.  Livingston,  643 

2.  Held  also,  that  the  testimony  in  the 
case  was  not  of  such  force,  and  so 
satisfactory,  as  to  justify  the  court 
in  divesting  a  person  of  real  prop- 
erty, of  which  she  had  been  in  pot- 
session  for  thirteen  yean;  over 
which  she  had  exercised  independ- 
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ent  acts  of  ownership,  during  that 
period ;  and  of  which  the  plaintiff 
himself,  four  years  after  the  alleged 
execution  of  the  conveyance  from 
Miss  B.,  declared  that  she  was  the 
bona  fide  owner.  Judgment  rendered 
at  a  special  term,  in  favor  of  the 
plaintiff,  reversed!  and  a  new  trial 
ordered.  to 

See  Cbbttficatb  or  Aokhowlbdo- 

MBVT. 

Lost  Dun. 


DEPOSITIONS. 

Where  it  appears,  when  depositions  are 
offered  in  evidence,  that  every  rea- 
sonable effort  has  been  made,  to -find 
the  witnesses,  to  subject  them  to  the 
process  of  subpoena;  and  there  is 
every  reason  to  suppose  that  they  are 
out  of  the  state,  this  is  sufficient  to 
authorize  the  reading  of  the  deposi- 
tions.   BoberU  v.  Carter j  462 

DESCENT. 

See  Alibbb. 

DIVORCE. 
See  Dbcbbb. 


E 

EJECTMENT. 

1.  In  an  action,  under  the  code,  to  re- 
cover the  possession  of  real  estate, 
it  is  only  necessary  for  the  plaintiff 
to  allege,  in  his  complaint,  that  he  is 
seised  or  possessed  of  some  certain 
estate  or  interest  in  the  premises, 
and  entitled  to  the  possession  of  the 
same;  and  that  the  defendant  un- 
lawfully withholds  from  him  the 
possession  thereof.  The  People  v. 
Mayor  &c.  of  New  York,  240 

X  Where  it  appears  from  the  com- 
plaint, in  an  action  against  a  munici- 
pal corporation  and  others,  to  re- 
cover the  possession  of  real  estate, 
that  the  premises  are  actually  occu- 
pied by  the  tenants  of  the  corpora- 
tion, the  complaint  shows  that  the 
plaintiffs  have  no  right  to  make  the 
corporation  a  defendant.  to 

8.  The  rule  of  the  revised  statutes, 
that  In  such  a  case  the  tenants  in 


the  actual  occupation  shall  alone  be 
made  defendants,  has  not  been  al- 
tered by  the  code.  to 

See  Adverse  Possession. 


ESTOPPEL. 

Estoppels,  as  they  operate  to  exclude 
the  truth,  must  be  strictly  construed. 
Per  Hogbboom,  J.  Louiubury  v. 
Depew,  44 

See  Promissory  Notes,  2. 

EVIDENCE. 

1.  Where  testimony  is  offered  which  is 
relevant  as  to  one  of  two  defendants 
but  is  irrelevant  as  to  the  other,  it 
must  be  objected  to  by  the  latter  on 
that  ground.  If  an  exception  is  ta- 
ken by  both  defendants,  it  is  not 
erroneous  to  overrule  it  Slack  v. 
Foster,  887 

2.  Where,  in  an  action  to  recover  the 
possession  of  personal  property,  the 
defendants  appear  and  answer,  and 
claim  a  redelivery  of  the  property  to 
them,  and  give  an  undertaking  under 
the  211th  section  of  the  code,  in 
which  it  is  stated  that  they  require  a 
return  to  them  of  the  property  taken, 
such  undertaking  is  competent  tes- 
timony to  go  to  the  jury  to  disprove 
an  allegation  in  their  answer  that 
they  do  not  detain  the  property  de- 
scribed in  the  complaint.  to 

8.  It  is  for  the  jury  to  say  how  much 
weight  such  an  undertaking  is  enti- 
tled to,  and  how  far  it  goes  to  estab- 
lish the  point  that  the  defendants 
claim  to  detain  the  plaintiff's  prop- 
erty, to 
See  Depositions. 

execution: 

See  Proceedings  sufplbwbhtaby  to 

EXBCUTIOB. 

EXECUTORS. 

The  plaintiff,  as  executor,  sued  W.  for 
a  claim  due  to  the  testator.  When 
the  plaintiff  was  about  to  take  judg- 
ment, the  defendant  gave  his  two 
notes  to  the  plaintiff  as  executor,  in 
settlement,  and  the  plaintiff,  as  such 
executor,  assigned  a  decree  which 
he  had  obtained,  in  the  surrogate's 
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court,  against  W.t  to  the  defendant 
One  of  the  notes  was  paid  at  maturi- 
ty ;  when  the  second  became  doe  it 
was  not  paid,  and  the  defendant 
gave  to  the  plaintiff  a  new  note  in 
renewal.  Held,  that  the  plaintiff 
could  maintain  an  action  upon  such 
new  note,  in  his  character  as  execu- 
tor, the  complaint  showing  the  con- 
sideration for  the  note  to  be  a  claim 
due  to  the  estate,  and  a  promise 
made  to  the  executor.  EagUv.Fox, 

478 


PAL8E  REPRESENTATIONS. 

W.  obtained  goods  from  the  plaintiff, 
on  credit,  upon  the  representations 
of  R.  that  he,  W.,  was  responsi- 
ble, and  worthy  of  credit,  and  owed 
very  little,  if  any  thing.  At  the  time 
of  the  sale  and  delivery  of  the  goods, 
W.  was  insolvent  and  R.  knew  it 
R.  himself  had  a  judgment  for  $1000 
against  him,  docketed  one  month 
previous  to  the  sale.  On  this  judg- 
ment R.  caused  an  execution  to  be 
issued,  and  levied  upon  the  goods  so 
obtained  from  the  plaintiff,  before 
they  reached  the  store  of  W.  Held 
that  for  these  false  and  fraudulent 
representations  R.  was  liable  to  the 
plaintiff  for  the  value  of  the  goods 
sold  to  W.    Bean  v.  Wells,  466 


FOREIGN  CORPORATIONS. 
See  iHJTiNCTioir,  2. 

FOREIGN  JUDGMENTS. 
See  Decbbb. 

FRAUD. 
See  Abrbst,  8,  7,  8. 

FRAUDS,  STATUTE  OF. 

1.  The  statute  of  frauds  does  not  apply 
to  a  contract  to  make  and  deliver  an 
article  not  then  in  existence,  out  of 
materials  to  be  furnished  by  the 
manufacturer,  where  the  article  is  to 
be  constructed  in  a  special  manner, 
and  of  specified  materials,  and  the 
price  depends  upon  the  quantity  of 
materials  used.    Parker  v.  Sehenck, 

38 


2.  H.  signed  an  agreement,  by  which 
he  promised  to  pay  A.  the  rent  of 
certain  premises.  This  agreement 
was  also  signed  by  the  defendant,  as 
"  security,"  without  any  considera- 
tion being  expressed.  Held  that  the 
case  fell  directly  within  the  rule  laid 
down  by  the  court  of  appeals,  in 
Breweter  v.  Silence,  (4  adkm,  207 ;) 
and  that,  the  consideration  not  being 
expressed  in  the  undertaking  of  the 
defendant,  it  was  void  by  the  statute 
of  frauds.    Gould  v.  Muring,     444 


a 

GIFT. 

Where  household  furniture,  belong- 
ing to  A.,  was  sold  under  a  mortgage 
given  by  A.  to  his  daughter,  and  was 
bid  off  by  L.,  who  went  into  the  par- 
lor with  the  plaintiff,  (AJs  wife,) 
and  pointed  out  to  her  several  arti- 
cles, of  furniture  there,  saying,  "I 
give  this  property  to  you,  and  all 
that  I  have  purchased  here  this  day ," 
but  doing  no  act  to  deliver  the  prop- 
erty, or  transfer  the  possession,  and 
the  plaintiff  doing  nothing  to  express 
her  acceptance  of  the  gift,  or  of  the 
possession;  and  the  property  re- 
mained where  it  was,  and  continued 
to  be  used  by  A.  and  his  family  pre- 
cisely as  it  had  been  used  before  the 
sale ;  Held  that  there  was  no  valid 
gift  of  the  property  by  L.  to  the 
plaintiff    Allen*. Cowan,  99 


GUARDIAN  AD  LITEM. 

A  guardian  ad  litem  for  an  infant  over 
fourteen  years  of  age  should  be  ap- 
pointed on  the  application  of  the  in- 
fant, by  petition;  and  the  court 
must  be  satisfied  that  the  infant  has 
made  a  voluntary  nomination.  No 
person  can  be  appointed  guardian, 
on  his  or  her  own  application,  and 
without  the  infant's  consent  B,  B. 
v.  B.C.B  29? 


HUSBAND  AND  WIFE. 

1.  At  common  law,  an  action  by  a  hus- 
band, for  the  loss  of  his  wife,  who 
was  killed  by  the  careless  and  nog- 
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Ugent  act  of  a  third  party,  can  only 
be  sustained  where  some  period  In- 
tervenes between  the  time  of  the  in- 
jury and  the  time  of  her  death, 
during  which  the  husband  can  be 
said  to  have  suffered  the  loss  of  her 
services  and  society,  and  incurred 
expense,  and  endured  anxiety  and 
distress  on  her  account.  Green  v. 
The  Hudson  River  Rod  Road  Com- 
pany, 9 

2.  Where  death  is  the  concomitant  of 
the  collision  occasioning  the  injury, 
and  life  departs  at  the  instant  the 
shock  is  received,  no  action  for  loss 
of  service  can  be  sustained  by  the 
husband  of  the  deceased,  because 
there  is  no  time,  during  her  life, 
when  it  can  be  said  that  the  husband 
has  lost  the  service  and  society  of 
his  wife  In  consequence  of  the  injury 
complained  of.  to 

8.  A  married  woman,  after  her  cover- 
ture ceases,  cannot  make  a  valid 
legal  promise  to  pay  a  debt  which 
she  incurred  during  coverture. 
Qov&ding  v.  Davidson,  488 

4.  A  wife  may  confer  upon  her  hus- 
band the  use  or  income  of  her  sep- 
arate property,  as  a  gift;  and  her 
acquiescence,  or  assent  to  its  receipt 
or  use  by  him,  is  evidence  of  a  gift 
by  her.    Gage  v.  Dauehy,  622 

5.  Where  a  married  woman,  owning  a 
farm,  in  her  own  right,  goes  into  the 
possession  of  it  with  her  husband, 
and  occupies  it,  with  him  and  their 
family ;  she  permitting  him  to  culti- 
vate the  land— but  without  any 
agreement  as  to  the  rents  or  pro- 
duce— and  to  use  the  proceeds  in 
the  support  of  herself  and  family, 
and  to  sell,  exchange  and  deal  with 
the  crops  at  his  pleasure ;  she  there- 
by confers  on  him  rights  which  can- 
not be  withdrawn  or  repudiated 
when  his  creditors  seek  to  collect 
their  demands  out  of  property  for 
which  he  has  exchanged  the  pro- 
duce of  the  farm.  %b 

6.  Both  at  law  and  in  equity  property 
thus  purchased  by  the  husband  be- 
longs to  him,  and  may  be  seized  by 
his  creditors.  to 

See  Death  bt  Wrongful  Act,  &c 
Mabbud  Womb*. 


INFANT. 

1,  Where  a  complaint  set  forth  an 
agreement  between  the  parties,  by 
which  the  defendant  promised  to 
take,  and  vend,  certain  goods  belong- 
ing to  the  plaintiff,  and  to  account 
to  the  plaintiff,  at  certain  stipulated 
prices,  for  all  that  he  should  sell  of 
the  same;  and  that  he  should  re- 
ceive, for  his  services,  all  sums 
which  might  be  realized  upon  the 
sale  of  the  goods,  over  and  above 
the  stipulated  prices,  and  should  re- 
turn to  the  plaintiff  the  goods  which 
he  might  not  be  able  to  sell,  in  good 
order ;  but  there  was  no  allegation 
of  a  conversion ;  and  the  complaint, 
after  alleging  a  demand  of  the  de- 
fendant that  he  would  return  the 
goods  or  account  for  the  avails,  pur- 
suant to  the  agreement,  alleged  as  a 
breach  that  the  defendant  had  neg- 
lected and  refused  to  account,  &c. ; 
Held  that  the  action  was  upon  con- 
tract, and  not  for  a  tort;  and  that 
infancy  constituted  a  good  defense. 
Munger  v.  Hess,  75 

2.  A  finding  of  a  referee,  in  .such  a 
case,  that  on  <fec.  (before  the  defend-* 
ant  was  of  lawful  age)  the  plaintiff 
demanded  of  the  defendant  that  he 
should  return  the  goods,  and  that 
the  defendant  has  not  returned  them, 
is  not  a  finding  of  a  conversion ;  nor 
Will  the  facts  justify  such  a  finding. 

8.  Under  such  circumstances,  there  is 
no  ground  for  the  application  of  the 
principle  of  confirmation  or  ratifica- 
tion, after  the  defendant  became  of 
age ;  where  it  does  not  appear  that 
he  did  any  act  whatever,  or  that  any 
demand  was  made  of  him,  after  he 
attained  his  majority ;  or  that  the 
unsold  goods  were  not  still  in  his 
possession,  safe  and  uninjured,  at 
the  time  the  action  was  commenced. 

to 


INJUNCTION. 

1.  A  court  of  equity  will  not  interfere 
by  injunction  to  restrain  a  municipal 
corporation  from  passing  a  resolu- 
tion or  ordinance  giving  permission 
to  a  rail  road  corporation  to  run 
steam  engines  on  particular  streets 
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or  avenues  of  the  city,  unlets  in  a 
case  where  it  appears  that  the  mere 
Toting  on,  and  formal  passage  of, 
such  resolution  or  ordinance,  would 
instantly,  without  any  action  or  at- 
tempt to  enforce  any  right  or  privi- 
lege under  it,  effect  an  irremediable 
private  injury.  Whitney  v.  Mayor 
$c.  of  New  York,  288 

2.  Before  a  foreign  corporation  can 
rightfully  be  restrained  by  the  su- 
preme court  of  this  state  from  issu- 
ing bonds,  or  from  executing  and 
delivering  a  mortgage  upon  its  prop- 
erty, to  secure  the  payment  of  such 
bonds,  it  must  appear  that  the  exe- 
cution of  such  mortgage  would  be 
an  injury  or  obstruction  to  rights  of 
the  plaintiff,  which  could  be  enforced 
in  that  court  Rogers  v.  The  Michi- 
gan Southern  and  JV orthem  Indiana 
Ra/SL  Road  Company,  689 

8.  Where  a  party,  having  an  attach- 
ment, judgment  and  execution  a- 
gainst  a  foreign  corporation,  cannot 
reach  property  proposed  to  be  mort- 
gaged by  such  corporation,  because 
it  is  beyond  the  jurisdiction  of  the 
court,  as  a  court  of  law,  the  supreme 
court  will  not  interfere,  by  injunc- 
tion, to  prevent  the  execution  of  the 
mortgage ;  inasmuch  as  such  mort- 
gage, if  executed,  will  not  obstruct 
or  prejudice  the  plaintiff's  rights,  as 
an  attaching  or  judgment  creditor, 
in  this  state.  4b 

4.  If  the  plaintiff's  judgment,  execu- 
tion and  attachment  are  not  liens 
on  the  property  proposed  to  be 
mortgaged,  he  has  no  rights  or  pre- 
ference, in  respect  to  such  property, 
over  other  creditors  of  the  corpora- 
tion, either  as  a  judgment  or  an  at- 
taching creditor,  or  upon  the  ground 
of  the  alleged  insolvency  of  the  cor- 
poration. 4b 

6.  And,  even  if  the  court  had  jurisdic- 
tion of  the  property,  without  such 
lien,  it  would  be  authorised  to  inter- 
fere, by  injunction,  only  in  an  action 
by  all  the  creditors,  or  for  the  bene- 
fit of  all  the  creditors.  4b 

6.  An  injunction  will  not  be  granted 
to  restrain  a  defendant  from  trans- 
ferring, beyond  the  jurisdiction  of 
this  court,  bonds,  stocks,  securities, 
and  other  equitable  assets,  where 
the  plaintiff  has  a  full  and  complete 


remedy  at  law,  under  a  judgment, 
execution  and  attachment  4b 

7.  The  code  not  prescribing  any  par- 
ticular form  for  the  undertaking  to 
be  given,  under  section  222,  by  a 
plaintiff  upon  obtaining  an  injunc- 
tion,  a  penal  bond  with  sureties,  to 
the  effect  that  the  plaintiff  will  pay 
such  damages,  not  exceeding  the 
amount  specified,  as  the  defendants 
may  sustain  by  reason  of  the  injunc- 
tion, is  a  substantial  compliance  with 
the  requirements  of  (  222.  JSpieco- 
pal  Church  of  St.  Peter  v.  Varian, 

6*4 

8.  Where  such  a  bond  declares  that 
the  three  obligors  are,  and  that  each 
of  them  is,  bound  to  the  obligee,  the 
obligation  is  joint  and  several,      so 

9.  Where,  in  the  body  of  a  bond,  the 
obligors  were  described  to  be  "  the 
corporation  the  trustees  of  the  town 
of  Westchester,  E.  H.  and  R.  G.  P." 
and  the  condition  was  that  "  the 
above  bounden"  would  pay  &c  upon 
a  breach;  and  the  conclusion  was 
that "  in  witness  whereof  the  parties 
hereunto  have  set  their  hands  and 
seals;"  and  it  was  signed  by  "W. 
V.,  President  of  the  Board  of  Trus- 
tees; E.  H.  and  R.  G  P. ;"  it  was 
held  that  "the  above  bounden'* 
meant  the  trustees  of  the  town  of 
W.  and  E.  H.  and  B.  G.  P.,  and  that 
W.  V.  was  not  personally  liable,  upon 
the  bond.  4b 

INSOLVENT  DEBTORS. 

1.  After  an  insolvent's  discharge  is 
granted,  if  the  officer  has  acquired 
jurisdiction,  it  is  conclusive  in  all 
other  proceedings  in  which  it  comes 
in  question.    Rusher  v.  Sherman, 

416 

2.  Objections  to  it,  not  relating  to  the 
jurisdiction  of  the  officer,  cannot  be 
raised  collaterally,  in  an  action 
against  the  insolvent  for  the  collec- 
tion of  a  debt  claimed  by  him  to  be 
discharged.  If  such  objections  are 
well  taken,  the  remedy  is  by  a  direct 
review  of  the  proceedings,  upon  cer- 
tiorari. 4b 

8.  What  steps  are  necessary  to  be  ta- 
ken, to  give  the  officer  jurisdiction, 
so  as  to  make  his  subsequent  pro- 
ceedings, and  the  discharge  of  the 
debtor  conclusive.  4b 
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4.  Whore  affidavits  of  petitioning  cred- 
itors are  sworn  to  before  a  New 
York  commissioner  residing  in  an- 
other state,  the  certificate  of  the 
secretary  of  state  of  the  latter  state, 
proving  the  official  character  of  such 
commissioner,  is  not  necessary  to 
give  jurisdiction  to  the  judge  before 
whom  the  proceedings  are  pending. 

6.  B  seems,  the  jurisdiction  of  the  offi- 
cer may  be  shown  by  paroL  ib 

6.  On  the  other  hand,  although  the  dis- 
charge furnishes  evidence  of  the  per- 
formance of  the  jurisdictional  con- 
ditions, it  does  not  prevent  the  party 
assailing  it,  from  showing  that  the 
officer  in  reality  had  no  jurisdiction. 

ib 

INSURANCE. 

1.  Whenever  a  loss  of  property  insured 
occurs,  and  the  insurers  have  notice, 
and  are  furnished  with  the  prelim- 
inary proofs  required  by  the  condi- 
tions of  insurance,  the  amount  of  the 
loss  becomes,  by  force  of  the  con- 
tract, a  debt,  payable  to  the  insured 
presently  or  at  the  time  appointed 
in  the  policy.  And  whenever  the 
right  of  property  in  the  debt  thus 
attaches  and  becomes  perfect,  all  the 
incidents  of  property  attach,  also,  in- 
cluding the  power  of  sale  and  dispo- 
sition. Courtney  v.  The  New  York 
City  Insurance  Company,  116 

2.  Hence  a  condition,  annexed  to  a 
policy  of  insurance  and  forming  a 
part  of  the  contract,  the  purpose  of 
which  is  to  prevent  a  sale  and  assign- 
ment of  the  debt  by  the  assured, 
after  the  same  has  accrued  and  the 
right  to  it  has  become  perfect,  is 
void,  it  teems ;  and  cannot  be  en- 
forced, for  the  reason  that  it  is  re- 
pugnant to  the  principal  object  of 
the  contract.  ib 

8.  The  reasoning  and  conclusion  of  the 
court  upon  this  point,  in  Chit  v.  The 
National  Protection  Ins.  Company, 
(25  Barb.  189,)  approved.  te 

s 

4.  A  condition  declaring  that  policies 
subscribed  by  the  insurers  shall  not 
be  assignable  before  or  after  a  Iocs, 
without  their  consent,  indorsed 
thereon ;  and  that  in  case  of  assign- 
ment without  such  consent,  whether 
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of  the  whole  policy  or  of  any  interest 
in  it,  the  liability  of  the  assurers  in 
virtue  of  such  policy  shall  thence- 
forth cease,  is  to  be  construed  to 
mean  their  liability  as  insurers,  for 
losses  to  accrue  thereafter,  and  not 
for  losses  which  have  already  ac- 
crued, to 

6.  If,  after  a  loss  has  occurred,  the  as- 
sured, by  deed  of  assignment,  sells, 
assigns  and  transfers  to  another  the 
debt,  demand  and  right  of  action 
which  have  accrued  to  him  in  con- 
sequence of  the  loss  by  fire,  the  pol- 
icy, and  the  contract  to  insure  in 
future,  will  not  pass  by  the  assign- 
ment ;  but  the  right  of  action  for  the 
debt  or  demand  will  pass  to  the  as- 
signee, who  may  sue  thereon.       ib 

6.  Conditions  annexed  to  a  policy  of 
insurance  are  a  part  of  the  contract, 
and  have  the  same  effect  as  though 
written  in  the  body  of  it ;  and  when 
a  condition,  thus  forming  a  part  of 
the  policy,  is  not  complied  with,  the 
assured  cannot  recover  in  case  of 
loss.  Jvbe  v.  The  Brooklyn  Firs 
Ins.  Company,  412 

7.  Where  a  policy  contained  a  condi- 
tion that  the  assured  should  pro- 
duce, if  required  by  the  assurers,  his 
books  of  account  and  other  vouch- 
ers in  support  of  his  claim,  and  per- 
mit extracts  and  copies  to  be  made ; 
and  that  until  such  proofs  Ac.  were 
produced,  or  if  they  were  refused 
when  demanded,  the  loss  should  not 
be  payable ;  and  being  required  by 
the  assurers,  after,  a  loss,  to  produce 
his  invoices  or  bills  of  goods  pur- 
chased, or  duplicates  thereof,  he  told 
them  it  was  impossible  to  do  so; 
that  he  had  only  found  a  few  bills ; 
and  although  he  afterwards  found 
others,  he  did  not  produce  any  to 
the  assurers,  but,  on  being  required 
to  furnish  further  statements  and 
the  bills  of  purchase,  he,  acting  un- 
der the  advice  of  counsel,  declined 
to  do  so;  Held  that  no  recovery 
could  be  had,  upon  the  policy,      to 


INSURANCE  COMPANIES. 

1.  A  certificate,  by  examiners  appoint- 
ed by  the  comptroller,  under  section 
11  of  the  act  of  April  10, 1849,  rela- 
tive to  the  incorporation  of  insurance 
companies,  stating  that  they  have 


690 


INDEX. 


made  an  examination,  and  found 
that  a  mutual  insurance  company 
"  has  received,  and  is  in  actual  pos- 
session of  capital,  consisting  of  pre- 
mium notes,  to  an  amount  at  least 
equal  to  the  amount  required  by  said 
act,  to  wit,  the  sum  of  $100,000;" 
and  that  from  the  best  information 
they  are  able  to  obtain,  they  are 
"satisfied  that  the  said  notes  are 
valid,  for  the  purposes  specified  in 
the  6th  section  of  said  act,"  is  sub- 
stantially in  conformity  with  the  re- 
quirements of  the  11th  section  of 
said  act,  and  is  sufficient  Bart  v. 
Achilles,  676 

%  And  if  the  comptroller,  after  recit- 
ing the  report  of  the  examiners, 
certifies  "  that  the  said  company  is 
possessed  of  an  amount  of  capital 
equal  to  the  amount  specified"  in 
the  6th  section  of  the  statute,  this, 
also,  is  sufficient  in  point  of  form,  to 

8.  A  promissory  note,  given  to  a  mu- 
tual insurance  company  about  to  be 
formed,  for  the  amount  of  an  insur- 
ance to  be  consummated  by'  the 
company  upon  its  organization,  by 
which  the  insured  promises  to  pay 
to  the  company  the  sum  specified, 
in  such  proportions  and  at  such 
times  as  the  directors  of  the  com- 
pany may,  agreeably  to  the  charter 
and  by-laws,  require ;  such  note  be- 
ing made  for  the  purpose  of  com- 
plying with  the  provisions  of  the  act 
of  April  10, 1849,  relative  to  the  in- 
corporation of  insurance  companies, 
and  of  constituting  a  part  of  the 
capital  stock ;  is  payable  absolutely, 
and  can  be  collected  by  a  receiver 
of  the  company  upon  its  failure.   %b 

4.  The  act  of  April  10, 1849,  does  not 
authorise  the  formation  of  insurance 
companies  upon  the  mutual,  and  the 
stock  plans,  combined.  to 

6.  Hence  a  company,  organized  under 
that  act,  cannot  accept  premium 
notes  from  a  portion  of  its  custom- 
ers, and  cash  premiums  from  the 
remainder ;  and  then  assess  the  pre- 
mium notes  to  pay  losses  occurring 
in  either  department.  to 


JOINDER  OF  PARTIES. 

1.  It  Is  the  right  of  a  party  who  is 
sued,  to  require  that  any  other  per- 


son Jointly  liable  with  him  for  the 
debt  shall  be  made  a  co-defendant. 
The  omission,  by  the  plaintiff;  to 
sue  all  the  joint  contractors,  may  be 
set  up  as  a  defense,  in  the  answer, 
and  is  a  complete  defense  to  the 
suit.     Wooeter  v.  Chamberim,   602 

2.  If  the  answer,  setting  up  such  a  de- 
fense, is  defective,  in  not  averring 
that  the  other  joint  contractor  i 
still  living,  the  defect  may  be  cured 
by  the  proof,  on  the  trial.  ft 

8.  After  full  proof  of  the  answer,  and 
of  all  the  mots  essential  to  sustain 
the  defense,  without  objection,  it  is 
too  late  to  overrule  the  answer  on 
the  technical  ground  that  it  does 
not  contain  the  averment  that  the 
joint  debtor  omitted  to  be  joined  as 
a  defendant  is  atffl  alive.  %b 


JOINT  STOCK  ASSOCIATIONS. 

1.  The  recovery  of  a  judgment  against 
a  joint  stock  association  merges  the 
original  debt,  and  after  redress  has 
been  sought  by  the  creditor  against 
the  property  of  the  association,  and 
has  failed,  the  shareholders  become 
liable  for  the  amount  of  the  judg- 
ment, including  the  costs  incurred 
in  obtaining  it  Wtiherhead  v. 
Allen,  661 

2.  The  case  of  Bailey  v.  Bander,  (8 
HiUt  188,)  so  ar  as  it  relates  to  the 
liability  of  shareholders  for  the  costs 
of  obtaining  judgment  against  an 
association,  must  be  regarded  as 
limited  to  the  particular  statute 
then  under  consideration.  £ 

See  Plhadik  a,  10, 11. 


JUDGMENT. 
See  Dbcbsk. 

JURISDICTION. 

1.  When  a  nuisance  occasions,  or  is 
likely  to  occasion,  a  special  injury 
to  an  individual,  which  cannot  well 
be  compensated  in  damages,  equity 
will  entertain  jurisdiction  of  the 
case.    MUhau  v.  Sharp,  228 

2.  The  supreme  court,  as  now  conttf- 
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toted,  has  common  law  jurisdiction 
to  partition  real  estate.  CanfM  v. 
Ford,  886 

See  iNJUiroTioir. 
Partitioh. 


JUSTICE  OF  THE  PEACE. 

1.  A  judge,  or  a  justice  of  the  peace, 
cannot  sit  as  such  in  a  cause  to 
which  a  corporation  is  a  party,  if  he 
be  related  to  a  stockholder  in  such 
corporation.  (Balcom,  J.  dissent- 
ing. Place  v.  The  Butternut* 
Woolen  and  Cotton  Mdnuf.  Com- 
pany, 608 

2.  The  defendant  may  prove  the  exis- 
tence of  such  relationship,  although 
there  is  no  plea  to  the  jurisdiction 
of  the  justice,  or  answer  setting  up 
the  fact  to  be  proved,  in  order  to 
deprive  the  justice  of  jurisdiction.  \b 

8.  Where  a  defendant,  In  a  justice's 
court,  is  anon-resident  of  the  county 
in  which  the  justice  resides,  the  jus- 
tice will  acquire  no  jurisdiction  of 
his  person  by  the  service  of  a  sum- 
mons issued  by  him  returnable  more 
than  four  days  from  the  date.  WU- 
Une  v.  Wheeler,  869 

4.  Such  a  fatal  defect  in  jurisdiction 
as  that,  cannot  be  cured  by  a  mere 
omission  to  take  the  objection.  The 
defendant,  upon  such  a  service,  is 
never  In  court  at  all,  nor  in  the  juris- 
diction of  the  magistrate;  and  he 
is  not  bound  to  do,  or  say,  any  thing 
in  the  premises.  S> 

6.  If  the  objection  is  not  taken  before 
the  justice,  the  defendant  may  raise 
it  in  the  county  court,  on  appeal,  ib 

6.  Such  a  defect  in  the  process  by 
which  jurisdiction  should  be  ac- 
quired is  an  error  in  fact.  ib 

7.  A  fact  outside  of  the  record,  which 
renders  the  judgment  void,  and 
which,  when  properly  alleged  and 
proved  in  any  action  or  proceeding 
in  which  the  judgment  comes  in 
question,  will  defeat  any  title  or 
right  claimed  under  it,  is  sufficient 
to  reverse  the  judgment,  in  a  direct 
proceeding  for  that  purpose.         ib 


LEASE. 
See  Advbbsi  Possumuo*. 

LEGAL  PROCEEDINGS. 
See  Attachmwtt,  8. 


LIBEL. 

In  an  action  for  slander,  or  libel,  the 
pecuniary  circumstances  of  the  de- 
fendant are  not  involved  in  the  issue, 
and  evidence  showing  him  to  be  rich 
or  poor  ought  not  to  be  received. 
Palmer  v.  HaMne,  90 


LOST  DEED. 

1.  In  cases  of  the  alleged  loss  of  a  deed, 
the  law  requires  the  greatest  exacti- 
tude of  proof.  It  requires  incontro- 
vertible evidence  of  tie  existence  of 
the  instrument ;  of  its  execution  and 
delivery,  by  the  subscribing  witness ; 
and  if  there  is  no  subscribing  wit- 
ness, the  most  satisfactory  proof  of 
the  genuineness  of  the  grantor's 
signature.    Moore  v.  Livingston,  548 

2.  If  the  handwriting  of  the  alleged 
grantor  is  not  sufficiently  proved,  the 
mere  production  of  an  instrument 
purporting  to  be  signed  by  him,  and 
proof  of  its  subsequent  loss,  can  be 
of  no  avail  to  the  party  claiming 
under  it.  w 


M 

MARRIAGE. 

1.  In  all  actions  brought  to  obtain  a 
dissolution  of  the  marriage  contract, 
it  is  the  duty  of  the  court  scrupu- 
lously to  guard  the  proceeding  from 
being  used  by  the  parties  coliusively, 
and  not  to  suffer  a  judgment  there- 
for without  being  rally  satisfied  that 
the  cause  specified  in  the  statute  re- 
ally exists.    E.  B.  v.  E,  C.  B.    299 

2.  Whenever  facts  are  placed  before 
the  court  which  create  suspicion 
that  there  is  collusion  between  the 
parties— especially  when  the  defend- 
ant is  a  female  under  the  age  of  21 
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yew— it  Is  the  duty  of  the  court  at 
once  to  Institute  such  an  examina- 
tion as  will  satisfy  them  that  no  col- 
lusion exists.  And  if  necessary,  the 
court  will  order  a  reference  for  that 
purpose.  ib 


MARRIED  WOMEN. 

1.  The  acta  of  1848  and  1849  "  for  the 
protection  of  married  women/'  en- 
tirely abrogate  the  existence  of  pros- 
pective tenancy  by  the  curtesy,  and 
were  intended  to  do  so.  Rosb- 
xfcAjrg,  J.,  dissented.  Biltongs  v. 
Baker,  848 

3.  ETery  quality  and  incident  that  is 
necessary  to  oonstitute  a  tenancy  by 
the  curtesy  is  destroyed  by  the  pro- 
visions of  those  acts.  to 

8.  The  husband  cannot  now  be  seised 
ot  the  estate,  during  the  life  of  the 
wile  It  is  not  alienable  by  the  hus- 
band. It  is  not  liable  for  his  debts. 
The  estate  cannot  vest  during  the  life 
of  the  wife.  And  as  there  is  no  ini- 
tiate estate  at  her  death,  there  is  no 
estate  to  be  consummated.  ib 

4.  Those  statutes  are  remedial  in  their 
nature,  and  should  be  construed  with 
a  view  to  the  advancement  of  the 
remedy.  The  courts  should  look  at 
the  precise  words  used  in  the  statute, 
and  then  construe  them  in  their  or- 
dinary sense,  unless  such  construc- 
tion would  lead  to  an  absurdity  or 
manifest  injustice.  ib 

6.  Before  those  statutes,  the  right  of 
married  women  to  hold  separate  es- 
tates, independent  of  their  husbands, 
was  recognized  as  apart  of  the  com- 
mon law.  ib 

6.  The  plain  language  of  the  statutes 
themselves  expressly  negatives  any 
other  construction  than  an  abroga- 
tion of  the  estate  of  curtesy.         ib 

7.  The  intent  of  a  remedial  statute,  like 
the  intent  of  an  agreement,  is  to  be 
gathered  from  the  plain  language 
employed  in  it  ib 

8.  In  giving  construction  and  effect  to 
the  statutes  of  1848  and  1849  as  to 
the  personal  estate  of  married  wom- 
en, the  common  law  or  statutory 
right  of  the  husband  when  those  acts 


were  passed,  even  to  the  chom  in 
action  of  the  wife  not  reduced  into 
possession  in  her  lifetime,  should  be 
considered  as  one  of  his  marital 
rights,  commencing  with  the  mar- 
riage, continuing  in  him  during  their 
joint  lives,  and  surviving  on  ber 
death.     VdBanee  v.  Ami**,      683 

9.  And  courts  are  to  presume  that  the 
legislature  passed  those  acta  with  t 
knowledge  of  the  husband's  common 
law  rights,  and  that  those  righto 
were  not  intended  to  be  taken  away, 
any  further  than  was  necessary  to 
secure  to  married  women,  as  against 
their  husbands,  the  tree,  sole,  sepa- 
rate use  and  enjoyment  and  absolute 
disposition  of  their  property,      is 

10.  It  wa*  not  the  intention  of  tie  legis- 
lature to  abolish,  or  change  pros- 
pectively, the  husband's  right  of  suc- 
cession to  his  wife's  undisposed  of 
personalty.  w 

11.  Where  a  married  woman,  who  was 
the  owner  of  certain  personal  prop- 
erty, made  her  will,  in  1866,  and  died 
in  1867,  leaving  no  children,  but 
leaving  her  husband,  and  her  moth- 
er, her  surviving;  Held  that  her 
mother  had  no  right  to  attend  as  her 
next  of  kin,  at  the  probate  of  the 
will,  and  file  objections  thereto,  or 
be  heard  in  the  premises ;  she  having 
no  interest  in,  or  right  to,  the  goods, 
chattels  and  credits  whereof  the  tes- 
tatrix died  the  owner  and  in  pos- 
session ;  but  that  the  same  belonged, 
after  due  administration,  to  the  hus- 
band who  offered  the  will  for  pro- 
bate. * 


MORAL  OBLIGATION. 

See  Agbbbmbst,  8. 


MORTGAGE. 

1.  Where  a  mortgage  contains  a  con- 
dition that  in  case  of  the  failure  of 
the  mortgagor  to  pay  the  interest 
at  the  time  when  the  same  becomes 
due,  or  within  a  certain  number  of 
days  thereafter,  the  principal  sum 
shall  become  due  and  payable  im- 
mediately; and  the  mortgagor, 
through  his  own  neglect  to  pay  the 
interest,  suffers  the  whole  mortgage 
debt  to  become  due  according  W 


the  terms  of  the  mortgage,  the  court 
cannot  interfere  to  relieve  him  from 
the  paymenf  thereof,  or  alter  the 
terms  of  the  contract.  Ferris  ▼. 
Ferris,  29 

2.  A  condition  of  that  nature,  in  a  bond 
and  mortgage,  is  not  a  forfeiture,  or 
a  penalty.  ib 

8.  Where  A.  executed  to  his  daughter 
a  mortgage  upon  his  household  fur- 
niture, to  secure  the  payment  of  a 
debt  alleged  to  be  due,  for  money 
lent,  but  there  was  no  immediate 
and  continued  change  of  possession 
of  the  property,  the  same  remaining 
in  the  house  of  the  mortgagor  for 
more  than  two  years,  and  being 
used  by  his  family,  during  that 
period,  in  the  same  way  it  was  used 
before  the  mortgage  was  executed ; 
Held  that  as  between  a  person 
claiming  title  to  the  property  under 
the  mortgage,  and  one  representing 
a  judgment  creditor  of  the  mort- 
gagor, the  circumstances  called  for 
some  evidence  that  the  mortgage 
was  made  in  good  faith,  and  without 
any  intent  to  defraud  the  creditors 
of  A.    Allen  v.  Cowan,  99 

4.  And  that  If  no  such  evidence  was 
given,  the  conclusive  statute  pre- 
sumption of  fraud  stood  in  the  way 
of  a  recovery,  by  a  person  claiming 
the  property  through  a  purchaser  at 
a  sale  under  the  mortgage,  against 
a  sheriff  who  had  levied  on  the  same 
by  virtue  of  an  execution  against 
A.;  and  called  upon  the  court  to 
nonsuit  the  plaintiff.  ib 

6.  Under  such  circumstances,  until 
tome  evidence  of  good  faith  is  given, 
the  law  adjudges  the  mortgage  void 
as  to  creditors,  and  the  jury  has 
nothing  to  do  with  the  question,  ib 

6\  When  any  evidence  Is  furnished,  to 
affect  this  statute  presumption,  and 
from  which  a  jury  may  lawfully 
find  that  such  presumption  is  over- 
come, then,  and  not  until  then,  must 
the  case  be  submitted  to  the  jury,  ib 

7.  The  evidence  which  the  party  claim- 
ing under  the  mortgage,  in  such  a 
case,  is  called  upon  to  give,  must 
have  reference  to  the  consideration 
of  the  mortgage,  and  the  motives 
of  the  parties  in  making  it.  %b 
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8.  A  mortgage  creditor  can,  in  the 
lifetime  of  the  mortgagor,  either  sue 
upon  the  bond,  or  foreclose  the 
mortgage;  and  he  has  the  right 
after  the  death  of  the  mortgagor,  at 
his  option,  either  to  sue  the  heirs  of 
the  mortgagor,  upon  the  bond  col- 
lateral to  the  mortgage,  or  to  fore- 
close the  mortgage.  MooseceU  v. 
Carpenter,  426 

9.  The  mortgagee  is  not  confined,  in 
the  flrat  instance,  to  his  remedy  by 
the  mortgage,  against  the  mortgaged 
premises;  but  he  may,  without 
waiting  to  exhaust  that  remedy,  re- 
sort at  once  to  his  remedy  upon  the 

*  bond,  which  the  statute  gives  him 
against  the  heirs,  and  all  the  real 
estate  which  they  take  by  descent,  to 

10.  Where  an  action  is  brought  upon 
the  bond,  against  the  heirs  of  the 
mortgagor,  in  the  name  of  the  mort- 
gagee, but  for  the  benefit  of  a 
grantee  of  the  heirs  of  the  mortgaged 
premises,  proof  that  it  was  repre- 
sented to  such  grantee,  at  the  time 
of  his  purchase,  by  the  grantors, 
that  the  premises  were  only  subject 
to  a  mortgage  specified,  the  amount 
of  which  was  deducted  from  the 
purchase  money,  and  the  balance 
paid  by  the  purchaser,  who  under- 
stood that  there  was  no  other  mort- 
gage; when  in  fact  the  mortgage 
accompanying  the  bond  sued  on, 
was  also  a  lien  on  the  premises,  at 
that  time,  is  admissible,  and  should 
be  received.  ib 

See  XsKRTiFioAm  or  Aodtowlbdo- 


MUNICIPA1  CORPORATIONS. 

See  Attobvit  Giic  bbal. 
Ihjusotxon,  1. 
New  Tobk,  (City  of.) 


N 

NEGLIGENCE. 

1.  In  an  action  to  recover  damages  for 
the  defendant's  neglect  in  conduct- 
ing the  repairs  of  a  house,  in  conse- 
quence of  which  the  plaintiff,  while 
passing  by,  was  struck  by  a  falling 
timber  and  injured,  where  the  de- 
fense is,  negligence  on  the  part  of 
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the  plaintiff  contributing  to  the  in- 
jury,  and  the  absence  of  negligence 
on  the  part  of  the  defendant,  the 
true  question  to  be  pnt  to  the  jury 
is,  Did  the  defendant  take  proper 
precautions  to  prevent  the  injury  ? 
in  other  words,  Was  he  guilty  of 
negligence  in  not  observing  proper 
precautions?  Vanderpooli.Husson, 

196 


2.  It  is  error,  In  the  judge,  to  Umit  the 
expedients  to  be  resorted  to  by  the 
owner  of  the  building,  by  instruct- 
ing the  jury  that  where,  in  conduct- 
ing such  repairs,  a  derrick  is  neces- 
sarily extended  over  the  side-walk 
where  people  are  passing,  it  is  the 
duty  of  the  owner  to  cause  a  barri- 
cade to  be  placed,  to  prevent  people 
from  passing  by ;  or  to  place  a  per- 
son there,  to  give  warning  to  passers 
by.  4b 

8.  The  general  rule  is  that  where  work 
is  done  under  a  contract,  and  an 
injury  to  an  individual  occurs  from 
the  act  or  negligence  of  the  servants 
of  the  contractor,  the  owner  of  the 
property  is  not  responsible.  4b 

4.  To  this  general  rule  there  are  ex- 
ceptions; as  where  the  work  or 
erection  is  itself  a  nuisance;  or 
where  the  injury  was  a  necessary 
result  of  the  contract,  &c  4b 

See  Bail  Roads. 


NEW  TRIAL. 

Where  it  is  apparent,  from  the  whole 
case,  that  the  plaintiff  can  in  no 
event  recover  any  thing  but  nominal 
damages,  the  court  will  not  grant  a 
new  trial,  although  an  error  has 
been  committed  in  the  charge.  Tib- 
bies v.  O'Comior,  688 


NEW  YORK,  (CITY  OP.) 

.  The  resolution  passed  by  the  com- 
mon council  of  New  York  in  Janu- 
ary and  February,  1867,  authorizing 
the  comptroller  to  purchase  certain 
land  of  Robert  W.  Lowber,  for  the 
purpose  of  a  market,  was  within  their 
powers  as  conferred  by  the  city 
charter.  And  in  passing  such  reso- 
lution the  common  council  did  not 
violate  any  of  the  restrictions  con- 


tained in  the  charters  of  the  city. 
People  v.  Lowber,  65 

2.  The  common  council  of  New  York 
may  order  land  to  be  purchased,  for 
a  market,  notwithstanding  the  limi- 
tation in  the  charter  as  to  the  yearly 
value  of  land  which  the  corporation 
may  hold.  4b 

8.  The  pre-emption  right  in  lands  un- 
der water,  which  by  the  act  of  1887, 
establishing  the  18th  avenue  in  the 
city  of  New  York,  was  given  to  the 
proprietors  of  adjacent  lands  previ- 
ously granted  by  the  mayor  &&  is 
not  a  personal  independent  right  of 
the  grantee  of  previously  granted 
adjacent  premises,  capable  of  sepa- 
rate, independent  conveyance;  nor 
is  it  strictly  an  incident  or  appurte- 
nant of  such  premises,  but  is  an  in- 
cident of  the  grantee's  estate  and 
proprietorship  in  such  premises; 
and  will  pass  from  him,  with  such 
estate,  by  a  sale  of  the  premises  un- 
der a  mortgage  executed  by  the 
grantee.  Warwick  v.  Mayor  $c.  of 
New  York,  210 

4.  Where  a  statute  conferred  the  ap- 
pointment of  clerks  of  the  district 
courts  in  the  city  of  New  York  upon 
the  mayor  and  the  members  of  the 
board  of  aldermen,  or  a  majority 
thereof,  and  directed  the  meeting 
for  that  purpose  to  be  in  convention, 
and  prescribed  the  mode  in  which 
such  convention  should  be  called  to- 
gether, and  declared  that  it  should 
not  be  lawful  for  the  aldermen  to 
proceed  to  make  appointments  in 
the  absence  of  the  mayor,  unless 
after  a  notice  to  him  of  eight  days, 
of  the  time  and  place  of  meeting; 
Held  that  this  was  a  clear  legislative 
declaration  that  notice  should  be 
given  to  all  who  legally  composed 
the  convention,  before  those  who  did 
attend  should  be  authorized  to  pro- 
ceed, in  their  absence,  to  act ;  and 
that  in  a  case  where  five  members 
of  the  body  were  not  summoned  to 
attend  the  meeting,  and  had  no  no- 
tice thereof,  such  omission  was  fetal 
to  the  legality  of  the  meeting,  and 
vitiated  appointments  made  by  those 
who  did  attend,  although  the  mem- 
bers present  constituted  a  majority 
of  the  whole  number.  (Ihgraham,  J. 
dissented.)  People  ex  rd.  Loew  v. 
BaUheUr,  810 
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NUISANCE. 


When  a  nuisance  occasions,  or  is  like- 
ly to  occasion,  a  special  injury  to  an 
individual,  which  cannot  well  be 
compensated  in  damages,  equity  will 
entertain  Jurisdiction  of  the  case. 
MOhcm  v.  Sharp,  228 


PARENT  AND  CHILD. 

It  seems ,  that  the  mother,  after  the 
death  of  the  lather,  has  no  right  to 
the  services  of  a  minor  child,  and  is 
not  liable  for  its  support.  R  B.  v. 
R  C.  A,  299 


PARTIES. 

A  stockholder  in  a  corporation  is  a  par- 
ty to  a  suit  brought  against  such  cor- 
poration. (Baloov.  J.  dissenting.) 
Place  v.  Butternuts  Woolen  and  Cot- 
ton Manuf.  Company ,  fi08 


PARTITION. 

1.  Where  a  deed  conveyed  to  the  gran- 
tee, and  to  his  heirs  and  assigns  for- 
ever, all  the  mines,  ores,  minerals 
and  metals  in  or  upon  certain  lands 
described  therein,  together  with  the 
right  to  raise,  work  and  carry  away 
the  same ;  and  the  right  to  put  up 
all  buildings,  and  to  use  all  lands 
that  might  be  necessary  for  the  pur- 
pose specified ;  and  the  right  of  in- 
gress and  egress  thereto,  and  there- 
from, for  the  purpose  of  digging  and 
working  and  carrying  away  said 
mines,  ores,  minerals  and  metals; 
and  all  the  estate  dbc  of  the  grantors 
of,  in,  and  to  the  said  mines,  ores, 
minerals  and  metals ;  to  have  and  to 
hold  the  said  mines,  ores,  minerals 
and  metals,  to  the  grantee,  his  heirs 
and  assigns  for  ever ;  Held  that  the 
estate  conveyed  was  an  estate  of  in- 
heritance, and  was  such  an  interest  as 
comes  within  the  intent  and  mean- 
ing of  the  provisions  of  the  revised 
statutes  relative  to  partition;  and 
that  an  action  would  lie  for  the  par- 
tition of  rach  interest.  Canfield  v. 
Ford,  886 


2:  The  supreme  court,  as  now  consti- 
tuted, has  common  law  Jurisdiction 
to  partition  real  estate.  «& 

8.  In  a  suit  between  tenants  in  com- 
mon, for  the  partition  of  an  interest 
in  real  estate,  which  has  been  carved 
out  of  the  fee,  the  owner  of  the  fee 
who  is  the  common  source  of  title 
to  all  the  tenants  in  common,  is  not 
a  necessary  party.  %b 

See  TnrAHTB  nr  Comkov. 

PARTNERSHIP. 
See  Dbbtob  avd  Cbiditor,  4  to  8. 

PLEADING. 
1.  Complaint. 

1.  A  complaint  asking  for  relief  to  the 
plaintiff  individually ;  or,  if  that  can- 
not be  granted,  then  for  relief  in  re- 
spect to  the  same  subject  matter,  to 
him  and  other  persons  as  tax-payers, 
is  bad  on  demurrer.  Warwtek  v. 
Mayor  #c.  of  New  York,  210 

2.  Where  a  complaint  contains  a  good 
cause  of  action  against  several  de- 
fendants, who  are  partners,  upon 
contract,  and  prays  judgment  there- 
for, it  is  not  rendered  demurrable 
by  going  on  to  allege  the  insolvency 
of  the  defendants,  and  the  confes- 
sion of  a  judgment  by  them  to  de- 
fraud their  creditors;  and  asking 
for  an  injunction  and  a  receiver. 
Meyer  v.  Van  Cotton,  280 

8.  If  a  complaint,  in  addition  to  the 
statement  of  a  good  cause  of  action, 
contains  unnecessary  and  improper 
matters,  the  remedy  of  the  defend- 
ant is  to  move  to  have  the  improper 
matter  Btricken  out.  4b 

4.  What  are  good  causes  of  demurrer 
to  a  complaint  for  want  of  form. 
People  v.  Mayor  $c.  of  New  York, 

6.  A  joint  demurrer  to  a  complaint,  by 
several  defendants,  will  be  overruled 
if  the  complaint  shows  a  cause  of  ac- 
tion by  the  plaintiffe,  or  a  portion  of 
them,  against  some  of  the  defend- 
ants. %b 

6.  A  complaint  alleged  that  the  defend- 
ant, being  desirous  of  purchasing 


696 


INDEX. 


Horn,  for  shipment  abroad,  but  not 
being  able  to  make  such  purchases 
in  his  own  name,  he  applied  to  C. 
for  leave  to  make  purchases  in  C.'s 
name ;  and  that  it  was  agreed  be- 
tween them  that  the  defendant  might 
make  such  purchases  in  the  name 
and  upon  the  responsibility  of  C, 
and  that  he  should  pay  to  C.  the 
amount  thereof,  so  as  to  save  C. 
harmless  by  reason  of  such  pur- 
chases. That  the  defendant  accord- 
ingly bought  in  C.'s  name,  flour  to 
the  amount  of  $86,939.20;  all  of 
which  the  defendant  received  and 
shipped  in  his  own  name,  and  had 
the  benefit  of,  and  for  which  he 
promised  to  pay  C.  That  $8500  re- 
mained unpaid  to  C.  That  G.  had 
assigned  his  claim  to  H.,  who  had 
assigned  the  same  to  the  plaintiff. 
Eeld,  on  demurrer,  that  the  action 
was  not  upon  an  agreement  to  save 
(7.  harmless;  but  that  the  legal 
effect  of  the  arrangement  was  that 
G.  bought  the  flour,  by  the  defend- 
ant as  his  agent,  and  let  the  defend- 
ant have  the  same,  who  paid  C.  for 
it,  with  the  exception  of  $3500. 
Hay  t.  HaU,  878 


7.  Held  also,  that  it  was  not  necessary 
for  the  plaintiff  to  allege  that  G.  had 
paid  for  the  flour,  or  had  sustained 
any  other  damage  than  the  non-pay- 
ment of  the  $3500  by  the  defendant 
Demurrer  overruled.  to 


8.  A  complainant,  after  alleging  the 
existence  of  Antioch  College,  and  its 
incorporation,  averred  that  on  the 
29th  of  June,  1857,  the  said  college 
made  an  assignment  of  its  estate,  &c. 
to  the  plaintiff,  by  which  he  was  em- 
powered to  sue  for  and  collect  all  the 
debts  of  the  college  and  apply  the 
proceeds  in  payment  of  the  creditors 
of  the  corporation.  That  on  the  6th 
of  April,  1851,  the  defendant  made 
his  promissory  note  for  the  sum  of 
$100,  payable  &c.  and  delivered  the 
same  to  the  said  Antioch  College ; 
that  the  note  had  never  been  paid ; 
that  it  was  now  in  the  possession  of 
the  plaintiff,  as  the  property  of  the 
college,  which  was  the  lawful  owner 
and  holder  thereof,  cYc.;  Held,  on 
demurrer,  that  the  complaint  was 
defective,  in  its  method  of  stating 
the  ownership  of  the  note.  Palmer 
SmMey,  468 


9.  The  same  complaint  also  alleged, 
that  on,  dtc.  the  defendant  became  s 
subscriber  to  the  stock  of  Antioch 
College,  to  the  amount  of  $100,  pay- 
ble  dtc  ;  that  the  same  had  new 
been  paid,  and  that  there  remained 
due  and  owing  to  the  said  college 
the  amount  of  said  subscription, 
with  interest.  Held  that  in  respect 
to  this  cause  of  action  the  complaint 
was  also  bad  for  want  of  an  afer- 
ment  of  indebtedness  to  the  plaintiff; 
or  of  any  right  shown,  on  his  part, 
to  demand  of  the  defendant  the 
money  therein  mentioned.  «* 

10.  Where,  in  an  action  against  tea 
persons  as  members  of  a  joint  stock 
company  or  association,  the  com- 
plaint averred  that  the  defendants 
were  all  shareholders  in  said  asso- 
ciation,  during  the  year  1857;  that 
while  they  were  such  shareholders, 
the  company  became  indebted  to  the 
plaintiff,  for  goods  sold  to  the  asso- 
ciation, to  the  amount  of  $16161, 
and  an  action  was  commenced,  on 
such  demand,  against  the  associa- 
tion, by  the  service  of  a  summons 
and  complaint  personally,  on  its 
president;  judgment  obtained  for 
$178.12  damages  and  costs ;  and  ex- 
ecution issued  and  returned  unsat- 
isfied; Held  that  this  was  a  good 
complaint,  and  contained  all  the 
facts  necessary  to  show  a  good  and 
perfect  cause  of  action  against  the 
defendants ;  and  that  a  demurrer  for 
insufficiency  was  clearly  frivoloos. 
WMerkead  v.  Men,  661 

11.  Held  also,  that  the  court  was  au- 
thorized to  render  judgment  against 
those  defendants  who  joined  in  the 
demurrer,  without  including  those 
with  whom  they  were  impleaded.  A 

12.  In  an  action  by  a  receiver,  it  is  not 
necessary  for  the  plaintiff,  in  hk 
complaint,  to  set  out  all  the  proceed- 
ings by  which  he  was  appointed.  It 
is  sufficient  if  he  states  the  mode  of 
his  appointment.    Stewart  v.  Beehe, 

84 

18.  Thus  where  the  complaint  showed 
the  plaintiff  to  be  receiver  of  the 
Bowery  Bank,  appointed  by  the  su- 
preme court,  by  an  order  made  on  a 
specified  day,  on  condition  of  filing 
security ;  and  that  such  security  was 
given  accordingly ;  Held  that  enough 
was  stated  to  enable  the  defendant 


to  take  fcaue  upon  the  legality  of  the 
plaintiff's  appointment,  if  he  chose 
to  do  so.    Demurrer  overruled,     ib 

14.  In  an  action  to  recover  damages 
for  the  non-performance  of  a  con- 
tract for  the  purchase  of  stock,  it  is 
not  necessary  for  the  plaintiff  to  al- 
lege, in  his  complaint,  that  he  was 
the  owner  of  the  stock  at  the  time 
of  making  the  contract,  or  that  the 
contract  was  in  writing.  Washburn 
v.  Franklin,  27 

2.  Answer. 

See  Joivdbb  or  Parties. 
Variance. 

8.  Generally. 

15.  Facts  may  be  averred,  In  a  plead- 
ing, according  to  their  legal  effect ; 
but  facts  appearing  on  the  trial,  di- 
rectly different  from  those  averred, 
will  be  deemed  a  variance,  although, 
if  properly  pleaded,  they  would  also 
have  constituted  a  good  defense. 
Gasper  v.  Adams,  441 

See  Corporation,  1  to  4. 
Creditor's  Suit. 
Ejbotmbnt,  1,  2. 
Infant,  1. 


POWER. 

1.  Where  a  power  is  to  be  exercised  by 
several  persons,  a  majority  of  the 
whole  number  may  proceed  to  act, 
and  their  action  will  be  legal,  pro- 
vided all  the  members  composing  the 
body  are  summoned  to  attend,  or 
have  notice  of  the  time  and  place  of 
meeting.  People,  ex  rel  Loew,  v. 
Batchebr,  810 

2.  The  right  to  have  such  notice  is  one 
which  the  majority  cannot  take  away 
from  the  minority.  All  comprising 
the  body  are  entitled  to  reasonable 
notice  of  the  time  and  place  of  the 
meeting ;  and  if  all  are  summoned, 
or  have  notice,  a  majority  attending 
may  proceed  to  act,  and  the  majority 
of  that  quorum  will  bind  the  whole 
body  %b 
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assumption  of  a  fact  in  the  cause  J 
or  a  mere  reference  to  what  is  estab- 
lished by  the  evidence,  by  a  judge 
in  his  charge  to  the  jury,  are  not 
grounds  of  exception  to  the  charge. 
Dotes  v.  Rush,  157 

2.  A  party  who  is  dissatisfied  with  the 
expression  of  an  opinion,  by  a  judge 
upon  a  question  of  fact,  or  the  con- 
clusion at  which  he  arrives  in  regard 
to  it,  must  express  that  dissatis- 
faction, not  by  excepting  to  the 
charge  of  the  judge  on  that  point, 
but  by  asking  to  have  the  question 
of  fact  submitted  to  the  jury  for  their 
determination.  %b 

8.  An  exception  to  the  charge,  on  the 
ground  that  a  particular  question 
should  have  been  submitted  to  the 
jury  as  a  question  of  fact,  is  not  a 
compliance  with  this  rule;  where 
the  judge  has  made  no  charge  to  the 
contrary,  nor  been  requested  to  sub- 
mit the  question  to  the  jury,  and  has 
not  refused  to  do  so.  %b 

4.  An  exception  to  the  charge,  in  such 
a  case,  is  not  equivalent  bo* request 
to  the  judge  to  submit  the  question, 
and  a  refusal  to  do  so.  4b 

6.  A  general  exception  to  the  whole 
charge,  and  to  each  and  every  part, 
thereof,  raises  but  a  single  exception 
to  the  entire  charge,  and  is  una  vail-  * 
able  if  any  portion  of  it  be  cor- 
rect, ib 

6.  Whether  it  is  sufficient,  within  this 
rule,  for  a  party  to  except  to  the 
charge  "  and  to  each  part  thereof 
separately  and  distinctly  f"    Quart. 

ib 

7.  Where  a  verdict  is  taken  for  the 
plaintiff,  subject  to  the  opinion  of 
the  court,  if  there  are  exceptions  in 
the  case,  upon  which  either  party 
has  a  right  to  be  heard,  on  a  motion 
for  a  new  trial,  the  court  cannot 
give  judgment  for  the  defendant,  on 
the  verdict,  but  the  verdict  will  be 
set  aside  as  for  a  mis-trial.  Beebe  v. 
Ayres,  276 


PRACTICE. 

L  A  statement  of  the  evidence,  or  a 
comment  upon  it  or  its  effect;  an 


PRINCIPAL  AND  AGENT. 

1.  Although  it  is  settled  law  that  a 
principal  is  not  liable  to  a  servant 
for  injuries  sustained  by  reason  of 
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the  negligence  of  another  servant, 
when  both  are  engaged  in  the  same 
general  business,  in  the  service  of 
the  principal,  yet  it  is  the  duty  of 
the  master,  to  all  his  servants,  to 
use  reasonable  care  in  providing 
them  with  careful  and  competent 
fellow  servants ;  and  he  is  liable  for 
injuries  to  any  servant  arising  from 
his  neglect  to  use  such  care ;  in  the 
absence  of  proof  that  the  injured 
servant  was  aware  of  the  incompe- 
tency of  his  fellow  servant  Wright 
v.  New  Fork  Central  RaH  Road 
Cowpamy,  80 

2.  The  power  to  employ  servants  may 
be  delegated  by  the  principal;  es- 
pecially when  the  principal  is  a  cor- 
poration. When  the  principal  thus 
acts  by  an  agent  he  will,  upon  gen- 
eral principles,  be  liable  for  the 
negligence  of  the  agent.  Such  agent 
will  not  be  regarded  simply  as  a 
fellow  servant  of  those  whom  he 
employs  in  the  general  business,    to 

8.  One  who  executes  a  contract  as  the 
agent  of  another,  without  authority, 
is  himself  primarily  responsible  as  a 
contracting  party.  But  in  order  to 
1bi  and  enforce  this  personal  liabil- 
ity, it  must  appear  that  the  party 
sought  to  be  charged  signed  as 
agent — that  is,  professed  to  act  for 
another — and  thai  such  act  was 
without  authority.  Episcopal  Church 
of  St.  Peter  v.  Varian,  645 

4.  Where  a  corporation  having  author- 
ity to  sue  and  be  sued,  commences 
an  action,  in  pursuance  of  a  resolu- 
tion of  the  board  of  trustees,  and 
Its  president,  for  the  purpose  of  ob- 
taining an  injunction  therein,  exe- 
cutes the  undertaking  required  by 
section  222  of  the  code,  in  his  official 
character — not  professing  to  act  as 
the  agent  of  the  corporation — the 
instrument  will  be  regarded  as  the 
act  of  the  corporation  itself,  and  not 
the  act  of  the  president  a*  its  agent ; 
and  the  officer  will  not  be  bound 
thereby.  ib 

See  Injunction,  9. 


PRINCIPAL  AND  FACTOR. 
See  Bilk  of  Lading,  6. 


PROCEEDINGS  SUPPLEMENTARY 
TO  EXECUTION. 

Proceedings  supplementary  to  execu- 
tion may  be  taken,  under  section 
294  of  tiie  code,  against  a  foreign 
corporation.  McBride  v."  Farmer* 
Bank  of  Salem,  476 


PROMISSORY  NOTES. 

1.  Where  a  promissory  note  was  shown 
to  have  been  in  the  possession  of, 
and  owned  by,  the  payee  within 
four  or  five  days  of  his  death,  and 
there  was  no  evidence  of  any  trana- 

•  for  thereof  by  him,  in  his  lifetime, 
but  about  two  weeks  alter  his  death 
his  widow  was  in  possession  of  it, 
claiming  it  as  her  own,  and  she  sub- 
sequently negotiated  it  to  the  plain- 
tiff; and  it  appeared  that  the  payee 
died  intestate  and  indebted,  and  no 
letters  of  administration  had  been 
issued :  Held  that  it  was  to  be  in- 
ferred, from  these  circumstances, 
that  the  note  belonged  to  the  payee, 
at  the  time  of  his  death,  and  that 
his  widow,  not  being  his  legal  rep- 
resentative, nor  the  owner  of  the 
note,  had  no  right  to  transfer  the 
same  to  the  plaintiff.  Wright,  F. 
J.,  dissented.    Lowubury  v.  Depev, 

2.  Held  also,  that  the  defendant  was 
not  estopped  from  setting  up  a  want 
of  title  in  the  plaintiff,  by  the  fact 
of  his  having  made  payments  upon 
the  note,  while  it  was  held  by  the 
widow,  and  to  the  plaintiff  after  it 
came  into  his  hands,  some  of  which 
payments  were  indorsed  upon  the 
note  by  the  defendant  in  his  own 
handwriting.  Weight,  P.  J.,  dis- 
sented. t& 

8.  Promissory  notes,  without  consider- 
ation, given  by  a  parent  to  his  chil- 
dren, in  his  lifetime,  cannot  be 
enforced  "against  his  estate,  after  his 
death.    Phelps  y.  Phelps,  121 

4.  The  payment  of  the  interest  on  such 
notes,  to  the  payees,  by  the  maker, 
for  two  or.  three  years  before  his 
death,  will  not  make  the  notes  valid 
against  his  estate.  ** 

5.  A  person  can  give  goods,  chattels 
or  money,  but  not  his  own  promises, 
so  that  they  can  be  enforced      # 
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BAIL  ROADS. 

Individuals  owning  lots  fronting  on  a 
public*  street  of  the  city  may  main- 
tain an  action  to  enjoin  the  construc- 
tion in  snch  street  of  a  railway, 
which  would  be  specially  injurious 
to  their  property.  MUhau  v.  Sharp, 

228 

See  iNJUtfOTioir,  1. 


BAIL  ROAD  COMPANIES. 

1.  Where  individuals,  as  president  and 
secretary  of  a  rail  road  company, 
acting  for  the  company,  contracted 
with  the  plaintiff  for  the  construc- 
tion of  station  buildings,  for  the 
company,  and  assigned  to  him,  in 
part  payment,  an  agreement  be- 
tween the  company  and  the  defen- 
dant; and  the  company,  after  the 
buildings  were  erected,  occupied 
the  same,  thereby  recognizing  those 
persons  as  their  officers,  and  their 
authority  to  do  what  they  had  done ; 
Held  that  the  official  character  of 
those  persons  and  their  authority  to 
assign  the  agreement  in  behalf  of 
the  company,  were  sufficiently 
proved,    Kennedy  v.  Cotton,        69 

2.  Where  the  defendant,  with  others, 
subscribed  a  writing,  by  which,  in 
consideration  that  a  rail  road  com- 
pany would  construct  a  depot,  &c. 
for  the  accommodation  of  travelers, 
at  B.,  he  agreed  to  pay  the  com- 
pany $50,  for  the  purpose  of  aiding 
in  making  said  depot  and  estab- 
lishing and  improving  public  roads 
to  and  from  the  same;  Held  that 
the  instrument  imported  a  request 
to  the  company  to  construct  the 
buildings  and  establish  and  improve 
the  roads ;  and  that  a  compliance 
with  the  request,  by  the  company, 
so  far  as  to  construct  the  depot, 
was  a  sufficient  consideration  for 
the  defendant's  undertaking.        ib 

8.  In  an  action  against  a  rail  road 
company,  brought  by  a  brakeman 
In  its  employ,  to  recover  damages 
for  an  injury  sustained  by  means  of 
a  collision,  it  is  not  erroneous  for 
the  judge  to  charge  the  jury  that  it 
was  the  duty  of  the  defendant  to 


use  reasonable  care,  in  order  to 
employ  an  engineer  of  competent 
skill  and  experience;  and  that  if 
they  find  that  ordinary  care  was  not 
used,  in  providing  the  engineer  on 
the  occasion  of  the  collision,  and 
the  injury  to  the  plaintiff  was  occa- 
sioned by  such  negligence,  the 
defendant  is  liable  for  the  conse- 
quences. Wright  v.  New  York  Cen- 
tred Bail  Road  Company ,  80 

4.  It  is  negligence  in  a  rail  road  com- 
pany so  to  arrange  its  time-tables 
as  to  permit  trains  approaching  a 
station  from  opposite  directions,  on 
the  same  track,  to  reach  the  station 
at  the  same  moment.  *b 

6.  And  this,  although  one  of  the  trains 
is  directed  to  run  off  upon  a  side 
track,  at  the  station ;  if  experience 
shows  that  there  is  danger,  es- 
pecially in  a  dark  night,  of  a  train 
running  past  the  switch  at  the  sta- 
tion, and  thus  coming  in  collision 
with  the  other  train.  «&. 

6.  A  payment  in  money,  eo  nomine, 
at  the  time  of  subscribing  to  the 
capital  stock  of  a  rail  road  company, 
is  not  necessary  to  the  validity  of 
the  subscription,  under  the  4th  sec- 
tion of  the  general  rail  road  act, 
which  requires  the  payment  of  ten 
per  cent  in  money,  by  each  sub- 
scriber, at  the  time  of  subscribing. 
A  subsequent  payment  will  operate 
as  a  waiver  of  the  condition,  and 
the  party  making  it  will  be  consid- 
ered as  recognizing  his  original  lia- 
bility.   Beach  v.  Smith,  264 

7.  Where  a  party,  while  engaged  as  an 
agent  of  a  rail  road  company,  in 
procuring  subscriptions  to  the  capi- 
tal stock,  receiving  the  first  payment 
of  ten  per  cent  thereon,  and  per- 
forming other  services  for  the  com- 
pany, for  which  it  was  indobted  to 
him,  made  a  subscription  of  $600  to 
the  capital  stock,  on  his  own  behalf, 
without,  however,  in  form,  paying 
the  ten  per  cent  thereon,  to  himself 
or  any  one  else,  at  the  time,  but 
subsequently,  on  calls  for  install- 
ments being  made,  by  the  directors, 
he  presented  an  account  to  the  com- 
pany, making  a  charge  of  $460  for 
his  services  and  expenses  as  agent, 
and  crediting  the  sums  paid  to  him 
by  the  subscribers  to  the  stock,  and 
also  the  original  ten  per  cent  on  his 
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own  subscription,  sad  the  amount 
.  of  a  call  of  ten  per  cent  then  pay- 
able, and  struck  a  balance  against 
the  company  of  $200,  which  account 
was  allowed,  and  the  balance  paid 
to  him,  by  the  treasurer ;  HM  that 
under  the  circumstances,  it  was  not 
necessary  for  the  party  to  pay  to 
himself,  as  agent,  ten  per  cent,  at 
the  time  of  subscribing,  in  order  to 
render  his  subscription  valid  and 
binding;  but  that  if  there  were  any 
defect  in  such  subscription,  he,  by 
his  subsequent  conduct  ratified  the 
subscription  and  recognized  his  con- 
tinuing and  existing  liability  there- 
on, and  was  bound  thereby.  (W. 
F.  Allbv,  J.,  dissented.)  to 

&  Where  the  regulations  of  a  rail  road 
company  require  the  conductors 
upon  each  division  of  the  road,  on 
starting  with  each  train,  to  examine 
the  tickets  of  the  passengers  and 
tear  off  from  a  corner  thereof  the 
letter  indicating  that  division,  and 
•  if  a  passenger  desires  to  stop  over, 
at  any  point,  the  conductor  is  au- 
thorised so  to  indorse  his  ticket  as 
to  secure  his  passage  from  that 
point  to  the  end  of  the  division ;  but 
if  the  ticket  is  no*  so  indorsed,  other 
conductors  on  the  same  division  are 
to  disregard  it  and  collect  fare,  or 
put  the  passenger  off  the  cars ;  if  a 
passenger,  after  entering  upon  a 
particular  division  and  having  the 
letter  appropriate  to  that  division 
torn  off  his  ticket,  stops  over  at  a 
station  without  giving  notice  to  the 
conductor,  or  asking  him  to  make 
the  proper  indorsement  upon  his 
ticket,  and,  the  next  day,  proceeds 
upon  his  journey,  on  another  train, 
and  presents  the  ticket,  thus  muti- 
lated and  without  indorsement,  to 
the  conductor,  the  latter  is  not 
bound  to  receive  the  same ;  but  will 
be  justified  in  collecting  the  fare  of 
the  passenger,  or  in  putting  him  off 
the  cars,  upon  his  refusing  to  pay. 
Beebev.Ayrei,  275 

9.  Such  a  regulation  is  a  reasonable 
one,  and  is  necessary,  in  order  to 
guard  against  fraud.  to 

10.  If  a  passenger  chooses  to  stop  and 
lie  over,  it  is  not  unreasonable  to 
require  him  to  procure  his  ticket  to 
be  so  indorsed  as  to  make  it  a 
voucher  to  the  conductor  having 
charge  of  a  subsequent  train.        tl 


11.  Under  such  a  regulation,  the  role 
of  evidence  is  prescribed  to  the  con- 
ductor. What  is  written  or  printed 
upon  the  ticket  is  the  only  evidence 
he  has  any  right  to  take.  If  the 
letter  indicating  the  passenger's 
right  to  ride  upon  a  particular  divis- 
ion is  torn  from  the  ticket,  it  is 
evidence  to  the  conductor  that  the 
holder  has  ridden  over  that  division; 
and  the  latter  has  no  right  to  supply 
what  that  letter  indicated,  by  parol 
proof.  %b 

12.  In  such  a  case  it  is  not  necessary 
to  prove  that  the  passenger  knew 
the  object  of  divesting  the  ticket  of 
its  corners.  He  will  be  presumed 
to  have  purchased  his  ticket  with 
reference  to  the  regulations  of  the 
road.  tb 

18.  In  a  case  free  from  fraud,  a  receipt, 
given  by  a  common  carrier,  for  a 
barrel,  box,  trunk  or  other  article, 
Bhown  to  be  hollow  and  to  contain 
goods,  means  that  the  party  who 
executes  it  has  received  the  con- 
tents of  the  barrel)  &c  as  well  as 
the  barrel  itself.  Mormon  v.  New 
York  and  Erie  Rail  Mood  Company, 
328 

4.  Accordingly,  where  the  agent  of  a 
rail  road  company,  at  New  York, 
signed  a  receipt  for  a  lot  of  furniture, 
among  which  was  specified,  "1 
cradle,"  which  had  a  carpet  wrapped 
around  it,  bound  with  cords,  and 
contained  a  valise  with  wearing 
apparel  in  it,  which  furniture  was 
to  be  forwarded  to  Owego ;  and  the 
agent  was  informed  what  the  cradle 
contained;  U  was  hdd  that  the 
company  was  bound  to  carry  not 
only  the  cradle,  but  also  the  goods 
then  in  it,  to  Owego;  and  was  liable 
for  the  loss  of  the  goods.  (Grat, 
J.  dissented.)  *& 

15.  Where  goods  are  delivered  to  a 
carrier,  marked  for  a  particular 
destination,  without  any  directions 
as  to  their  transportation  and  deliv- 
ery, save  such  as  may  be  inferred 
from  the  marks  themselves,  the  car- 
rier is  only  bound  to  transport  and 
deliver  them  according  to  the  estab- 
lished usage  of  the  business  in  which 
he  is  engaged.  Hempstead  v.  New 
York  Central  BaU  Road  Cbrnpamr, 
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16.  The  plaintiff  and  his  assignors  de- 
livered to  the  Union  Express  Com- 
pany, at  Detroit,  819  kegs  and  16 
barrels  of  butter,  to  be  transported 
to  D.,  A.  &  R.,  Front  street,  New 
York.  The  packages  were  all 
marked  "  J.  A.  B.,  17  Water  street, 
New  York."  The  batter  had  been 
shipped  from  Chicago  to  Detroit,  con- 
signed to  B.,  New  York,  and  marked 
"  J.  A.  B."  At  Detroit  B.  trans- 
ferred his  interest  to  N.  &  H.,  and 
by  them  the  consignment  was 
changed  to  D.,  A.  &  R.,  New  York. 
The  Union  Express  Company  re- 
ceived the  butter,  at  Detroit,  for 
transportation,  and  delivered  the 
same  to  the  Great  Western  Railway 
Co.,  to  be  carried  by  them  to  Sus- 
pension Bridge,  in  pursuance  of  a 
standing  agreement  for  the  trans- 
portation by  the  said  rail  road  com- 
pany of  such  freight  as  the  Union 
Express  Company  should  deliver  to 
them  for  transportation.*  That  com- 
pany way-billed  the  butter  to  the 
consignees,  carried  it  to  Suspension 
Bridge,  and  there  delivered  it  to  the 
defendant,  a  common  carrier  of 
freight  between  Suspension  Bridge 
and  Albany,  and  took  receipts.  No 
other  contract  was  made  by  the  de- 
fendant, in  respect  to  the  transpor- 
tation of  the  butter,  except  that 
implied  from  the  receipt,  and  the 
fact  that  the  butter  was  delivered 
to  the  defendant  The  defendant 
made  freight  way-bills  of  the  butter, 
which  showed  that  the  butter  was 
in  care  of  the  Union  Express  Com- 
pany. A  part  of  the  kegs  had  D., 
A.  &  R.  as  consignees,  and  142  kegs 
and  15  barrels  had  as  consignee  "  J. 
A.  B.,  New  York."  The  defendant 
carried  the  butter  safely  over  its 
road  to  Albany,  and  delivered  the 
aame  to  the  Hudson  River  Rail 
Road  Company,  a  responsible 
carrier  of  freight  between  New 
York  and  Albany.  The  packages 
marked  "  J.  A.  B."  were  never  de- 
livered to  D.,  A.  &  R.  No  express 
contract,  by  the  defendant,  to  carry 
the  butter  to  New  York,  was  either 
alleged  or  proved.  The  court  found 
that  the  defendant  was  a  common 
carrier  of  frieght  from  Suspension 
Bridge  to  Albany,  but  that  it  did 
not  contract  as  a  common  carrier  to 
transport  the  butter  to  New  York 
and  deliver  the  same  to  D.,  A.  &  R. 
The  defendants,  however,  had  notice 


that  D.,  A.  &  R.  were  the  consignees* 
Hold,  1.  That  by  the  delivery  of  the 
property  to  the  Hudson  River  Rail 
Road  Company,  the  liability  of  the 
defendant  terminated,  unless  it 
omitted  to  give  the  necessary  in- 
structions to  the  latter  company  as 
to  the  delivery  of  the  property.  2. 
That  the  defendant  must  be  held  to 
know  who  the  consignees  were,  and 
it  was  bound  to  communicate  that 
information  to  the  Hudson  River 
Rail  Road  Company;  and  that  a 
failure  to  do  so  would  subject  the 
defendant  to  such  damages  as  should 
result  from  its  neglect.  8.  That  in 
the  absence  of  any  proof  upon  that 
subject,  it  must  be  presumed  that 
the  defendant  accompanied  the  de- 
livery of  the  property  to  the  Hudson 
River  Rail  Road  Company  with  all 
such  instructions  as  the  law  required 
to  be  communicated ;  and  that  an 
action  against  the  defendant  as  a 
common  carrier,  to  recover  damages 
for  the  loss  of  the  butter,  could  not 
be  sustained.  4.  That  upon  the  de- . 
livery  of  the  property  to  the  Hudson 
River  Rail  Road  Company,  the  lia- 
bility of  the  defendant,  as  a  common 
carrier,  ceased,  and  its  further  lia- 
bility, if  any,  was  as  a  forwarder. 
What  must  be  averred,  and  proved, 
in  an  action  against  a  rail  road  com- 
pany as  a  forwarder,  under  such  cir- 
cumstances. To  enable  a  party  to 
recover  against  a  rail  road  company, 
that  would  not  otherwise  be  liable, 
under  section  68  of  the  general  rail 
road  act,  (1  M.  S.  4th  ed.  p.  1240,) 
the  liability  must  be  averred  in  the 
complaint  If  no  such  case  is  con- 
templated at  the  timo  of  commenc- 
ing the  action,  or  stated  in  the 
complaint,  the  whole  nature  and 
form  of  the  action  cannot  be  after- 
wards changed,  in  order  to  make 
the  defendant  liable  under  that  sec- 
tion. *b 

See  Cakbibb, 


RECEIVER. 

See  Chattel  Mortgage, 
Plxadoto,  12, 18. 


REFEREE. 

1.  The  court  will  not  interfere  with  the 
finding  of  a  referee,  upon  a  question 
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of  fact,  as  to  which  there  is  conflict- 
ing testimony;  unless  the  clear 
weight  of  evidence  shows  that  he 
has  erred.     Watson  v,  Campbell,  421 

2.  The  report  of  a  referee  should 
state  the  facts  found,  and  the  con- 
clusions of  law,  separately.  Roberts 
v.  Carter,  462 

8.  Where  the  evidence,  on  a  hearing 
before  the  referee,  is  conflicting,  it 
presents  a  fair  question  for  the  de- 
cision of  a  referee ;  and  it  is  a  most 
salutary  rule  that  the  decision  of  a 
referee,  upon  a  question  of  fact— es- 
pecially of  fraud — where  there  is 
"evidence  on  both  sides,  and  the  point 
Is  not  entirely  free  from  doubt,  can- 
not be  disturbed.  ib 


REPLEVIN. 

In  an  action  of  replevin,  by  a  party 
having  a  lien,  the  plaintiff,  as  in 
other  actions  of  replevin,  is  entitled 
to  a  return  of  the  property,  and  if  a 
return  cannot  be  had,  to  its  value. 
Dow  v.  Rushy  157 


S 

SCHOOL  TAX. 

See  Cosmos  Schools. 

SET-OFF. 
See  Vbndob  and  Pvbchabsr,  9. 

SHERIFF. 

1.  Where  a  sheriff  dies,  while  in  office, 
after  having  taken  a  bond  for  the 
jail  liberties  from  a  person  imprison- 
ed upon  a  ca.  *».,  and  a  new  sheriff 
is  thereupon  appointed,  and  a  cer- 
tificate of  his  appointment  signed  by 
the  county  clerk,  is  served  upon  the 
under  sheriff  such  prisoner,  and  the 
bond  for  the  jail  liberties,  must  be 
assigned  by  the  under  sheriff  to  the 
new  sheriff,  within  ten  days,  or  the 
prisoner  wUl  be  at  liberty  to  go  at 
large.  After  the  expiration  of  that 
period,  the  new  sheriff  has  nothing 
to  do  with  the  prisoner,  and  the 
power  of  the  under  sheriff  is  at  an 
end.  Ridgway  v.  Barnard,        618 


2.  Hence,  no  action  can  be  maintained, 
upon  the  bond,  by  an  assignee  of  the 
under  sheriff,  by  virtue  of  an  assign- 
ment executed  after  the  expiration 
of  the  ten  days.  %b 


SLANDER. 

In  an  action  for  slander,  or  libel,  the 
pecuniary  circumstances  of  the  de- 
fendant are  not  involved  in  the  issue, 
and  evidence  showing  him  to  be  rich 
or  poor  ought  not  to  be  received. 
Palmer  Y.ffasJrins,  90 


STATUTES. 

The  intent  of  a  remedial  statute,  like 
the  intent  of  an  agreement,  is  to  be 
gathered  from  the  plain  language 
employed  in  it.    BHUngs  v.  Baker, 

m 

SmTijo. 


STOCK. 
See  Pleaddio,  14. 

SUBSCRIBING  WITNESS. 
AteWBITTBH  Inbtbuhkhts. 


TAXES  AND  TAXATION. 

1.  As  respects  taxation,  corporations 
not  created  by  the  laws  of  this  state 
are  to  be  regarded  as  non-residents; 
and  if  they  transact  business  within 
this  state  they  are  to  be  assessed  and 
taxed  on  all  sums  invested  in  any 
manner  in  such  business,  the  same 
as  if  they  were  residents  of  this  state. 
International  Life  Assurance  Soci- 
ety v.  Commissioners  of  Tuxes,  818 

2.  Thus  where  a  foreign  insurance  com- 
pany  deposits  with  the  comptroller 
of  this  state,  for  the  benefit  of  poli- 
cy-holders, the  securities  required 
by  chapter  468  of  the  lawB  of  1868, 
to  enable  it  to  do  business  here,  the 
securities  so  deposited  are  liable  to 
assessment  and  taxation.  is 

8.  But  if  any  portion  of  the  fund  so  de- 
posited with  the  comptroller  is  h> 
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Tested  in  the  stock  of  the  United 
States,  that  portion  is  not  taxable,  ib 


TENANTS  IN  COMMON. 

1.  Although  no  action  at  law  will  lie, 
at  the  suit  of  one  tenant  in  common, 
against  another,  in  respect  to  the 
common  property,  without  proving 
a  loss,  destruction  or  sale  of  the 
property  by  the  defendant ;  and  al- 
though no  action  at  law  can  be  main- 
tained by  one  tenant  in  common,  for 
the  partition  of  such  property,  yet  a 
court  of  equity  is  competent  to  give 
relief  in  such  cases,  by  decreeing  a 
partition  of  the  property,  or  a  sale 
thereof  where  partition  is  impracti- 
cable, and  a  division  of  the  proceeds. 
Tinney  v.  Stebbins,  290 


TIME. 

1.  In  the  computation  of  time  under  a 
statute,  the  day  from  which  a  speci- 
fied number  of  days  is  to  be  count- 
ed, is  to  be  excluded,  and  the  day 
on  which  the  period  expires  is  to  be 
included.  People  v.  New  York  Cen- 
tral Bail  Road  Company,  284 

2.  Thus  where  a  statute  declared  that 
certain  penalties  incurred  by  rail 
road  companies,  should  be  sued  for 
within  ten  days  after  the  same  were 
Incurred,  Mud  that  an  action  for 
penalties  incurred  on  the  20th  of 
December,  was  properly  brought  on 
the  80th  of  that  month.  ib 


TRUSTS. 
8ss  Aldus, 

U 

UNDERTAKING. 

Set  Injunction,  7,  8, 9. 

Pboioifal  and  Agbxt,  4, 

USURY. 

A  corporation  cannot  recover  back 
usurious  premiums  paid  by  it  on  the 
loan  or  forbearance  of  money.  But- 
Urworih  v.  Of  Brim,  187 


V 

VARIANCE. 

1.  Facts  may  be  averred,  in  a  plead- 
ing, according  to  their  legal  effect ; 
but  facts  appearing  on  the  trial,  di- 
rectly different  from  those  averred, 
will  be  deemed  a  variance,  although, 
if  properly  pleaded,  they  also  would 
have  constituted  a  good  defense. 
Gasper  v.  Adams,  441 

2.  In  an  action  upon  a  promissory  note, 
the  answer  set  up  the  defense  of 
usury  on  the  part  of  the  plaintiff  in 
exacting  more  than  seven  per  cent 
on  a  loan  of  money,  or  on  giving  a 
further  day  of  payment.  The  proof 
was  that  the  makers,  being  indebted 
to  the  plaintiff  upon  a  promissory 
note,  which  they  were  unable  to  pay 
at  maturity,  and  being  pressed  for 
payment,  requested  an  extension  of 
the  time  of  payment,  which  the 
plaintiff's  agent  refused  to  grant, 
unless  the  makers  would  give  a  new 
note,  with  two  additional  indorsers, 
and  pay  certain  of  the  said  agent's 
expenses  in  going  to  see  the  makers 
and  of  waiting  for  the  new  note. 
This  was  agreed  to,  and  the  note 
sued  on  was  given  for  the  amount  of 
the  principal  of  the  old  note,  and  the 
expenses  of  said  agent;  Add  that 
there  was  a  fatal  variance  between 
the  answer  and  the  proof.  ib 

VENDOR  AND  PURCHASER. 
1.  Of  lands. 

1.  A  vendor,  selling  an  equitable  estate 
in  lands,  and  taking  the  promissory 
note  of  the  purchasers,  for  the  pur- 
chase money,  haa  an  equitable  lien 
upon  the  land  for  The  amount  of  the 
unpaid  notes,  in  preference  to  the 
claim  of  voluntary  assignees  of  the 
purchasers.     Warren  v.  Fenn,    888 

2.  Thus  where  W.  held  an  equitable 
title  to  a  lot  of  land,  by  the  assign- 
ment to  him  of  a  scrip  or  surveyor 
general's  certificate  of  lands  owned 
by  the  state,  by  which  he  was  enti- 
tled to  a  deed  from  the  state  on  the 
payment  of  $1700,  and  he  assigned 

4  such  certificate  to  P.  &  M.  for  the 
consideration  of  $800,  for  which 
amount  he  took  their  promissory 
notes,  payable  at  a  future  day,  and 
such  notes  were  not  paid  at  maturity, 
and  subsequently  P.  eV.  M.  being  in- 
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solvent,  made  a  voluntary  assign- 
ment of  all  their  property  to  the  de- 
fendants, in  trust  for  the  benefit  of 
creditors;  Held  that  the  plaintiff 
could  enforce  his  equitable  lien  upon 
the  land,  for  the  amount  of  the  notes, 
as  against  the  claim  of  the  defend- 
ants, to 

2.  Of  chattels. 

8.  The  plaintiff*  contracted  to  sell  to 
B.  843  barrels  of  spirits  of  turpen- 
*  tine,  for  cash,  to  be  paid  upon  de- 
livery of  the  turpentine  on  board 
the  ship  Victoria.  Before  the  goods 
bad  been  paid  for,  or  delivered  on 
board  the  ship,  B.  sold  the  same  to 
W.,  and  the  latter,  after  529  barrels 
had  been  put  on  board,  went  to  the 
office  of  the  agent  of  the  ship  and 
representing  that  the  remainder  was 
alongside  and  would  be  put  on  board 
without  delay,  and  giving  the  guar- 
anty of  a  third  person  to  that  effect, 
he  procured  a  bill  of  lading  for  800 
barrels,  which  was  signed  by  C.  as 
master  of  the  ship,  and  delivered  to 
W.  as  owner  and  shipper  of  the 
goods.  W.  indorsed  the  bill  of  lad- 
ing to  W.,  A.  &  Co.,  who  took  the 
same  in  good  faith  and  without  no- 
tice of  the  plaintiffs'  claim  and  ad- 
vanced $10,000  to  W.  upon  it.  W. 
baving  failed,  before  the  turpentine 
had  been  paid  for,  the  plaintiffs  ap- 
plied to  C.  the  master  of  the  vessel, 
for  a  bill  of  lading,  which  was  re-> 
fused;  0.  stating  that  be  had  al- 
ready given  a  bill  to  W.  A  demand 
of  the  goods  was  then  made  by  the 
plaintiflfe,  and  refused.  Held  that 
the  actual  delivery  of  the  goods  on 
board  ship,  by  the  plaintiffs  under 
the  contract  of  sale  without  notice 
of  ownership,  or  that  the  price  had 
not  been  paid,  And  without  taking 
receipts  or  a  bm  of  lading,  and  the 
subsequent  execution  of  the  bill  of 
lading  to  W.  and  his  indorsement 
thereof  to  W.,  A.  &  Co.,  freed  the 
goods  from  the  plaintiff's  right  to  re- 
sume the  possession  of  the  same  for 
the  non-payment  of  the  price.  Blos- 
som v.  Champion,  217 

4.  Held,  also,  that  as  between  the 
plaintiffs  and  the  bona  fide  indor- 
sees of  the  bill  of  lading,  the  plain- 
tiffs' delivery  under  the  contract  of 
sale  must  be  deemed  to  have  been 
absolute  and  unconditional.  to 

6.  Held,  further,  that  the  plaintiffs  had 
not  a  right  to  resume  the  possession 


of  the  goods  without  paying,  or  offer- 
ing to  pay,  the  moneys  in  good  feith 
advanced  by  W.,  A.  &  Co.,  to  W.  on 
the  bill  of  lading.  '     tft 

6.  And  that,  as  against  C,  the  master 
of  the  ship,  they  were  not  entitled 
to  a  delivery  of  the  goods  without 
indemnifying  him  against  his  lia- 
bility under  the  bill  of  lading.      A 

7.  Where  goods  are  purchased  for  cash 
on  delivery,  that  is,  the  price  to  be 
paid  within  ten  days,  the  very  terms 
and  import  of  the  arrangement  are 
that  there  is  to  be  a  qualified  deliv- 
ery, which  is  to  precede  payment 
Dows  v.  Dentristaun,  898 

8.  An  understanding,  arrangement  or 
custom  that  the  possession  of  the 
goods  shall  be  intrusted  to  the  ven- 
dee for  the  purpose  of  enabling  him 
to  realize  upon  them,  and  tins  pro- 
vide the  means  for  the  payment  of 
the  price,  cannot  be  construed  into 
an  absolute  transfer  of  the  title  to 
the  property,  as  between  the  origi- 
nal parties  to  it,  or  persons  having 
no  greater  equities  than  the  origi- 
nal parties.  A 

9.  And  if,  under  such  circumstances, 
the  goods  are  delivered  to  the  pur- 
chaser, on  board  a  vessel,  and  he  re- 
ceives a  bill  of  lading  therefor, 
which,  together  with  a  bill  of  ex- 
change drawn  upon  it,  he  transfers 
to  third  persons,  before  he  has  him- 
self paid  for  the  goods,  upon  aa 
agreement  that  such  third  persons 
shall  pay  -the  amount  of  the  bills 
within  ten  days,  the  latter  cannot, 
as  against  the  original  vendors,  set 
off  against  the  bills  the  amount  of 
debts  owing  to  them  by  the  pur- 
chaser, ft 

10.  The  defendants  had  recovered  a 
judgment  against  a  manufacturing 
corporation  doing  business  in  the 
state  of  New  Jersey,  the  execution 
issued  on  which  had  been  levied 
upon  the  personal  property  of  the 
company,  at  the  factory,  and  was 
the  oldest  lien  thereon.  The  plaintiff, 
who  was  the  managing  agent  and 
secretary  of  the  company,  with 
knowledge  of  these  nets,  entered 
into  a  contract  with  H.,  the  president 
of  the  company,  for  the  purchase  of 
a  part  of  the  machinery  in  the  Jao- 


tory  for  the  price  of  $1000,  and  gave 
his  note  for  that  sum,  at  four  months. 
The  defendants  thereupon  gave  him 
an  order,  addressed  to  the  sheriff, 
who  had  levied  upon  the  property  of 
the  company,  under  their  execution, 
as  well  as  under  others  junior  in  date, 
directing  him  to  deliver  to  the  plain-, 
tiff  the  machinery  which  he  had  pur- 
chased; the  plaintiff  saying  that 
such  order  was  all  he  required,  and 
that  he  could  get  the  property  upon 
it.  The  sheriff  disregarded  the  order, 
and  refused  to  deliver  the  property 
upon  it,  because  of  the  lien  of  the 
junior  executions.  Held  that,  under 
the  circumstances,  there  was  no 
warranty  of  title ;  that  the  defendants 
had  done  all  they  agreed  to  do,  in 
respect  to  a  delivery  of  the  proper- 
ty; and  that  no  action  would  lie 
against  them,  for  the  non-delivery ; 
the  note  given  for  the  price  not  hav- 
ing been  paid,  and  being  produced 
for  cancellation,  on  the  trial.  Mop- 
kins  t.  QrinneU,  633 

VERDICT. 

1.  A  verdict  subject  to  the  opinion  of 
the  court  can  be  ordered  only  where 
the  trial  presents  questions  of  law 
alone.     Whtiaker  v.  Merrill,       626 

2.  In  order  to  justify  such  a  disposition 
of  the  case,  at  the  circuit,  the  facts 
must  all  be  agreed  upon,  or  found 
by  the  jury,  or  established  by  con- 
clusive evidence.  ib 

8.  If  there  is  no  question  of  fact,  in  the 
case,  such  a  verdict  may  be  ordered ; 
but  If  there  be  one,  however  strong 
the  evidence  may  be,  upon  it,  pro- 
vided, from  the  nature  of  the  case 
evidence  would  be  admissible  to  re- 
but or  overcome  it,  the  question 
should  be  submitted  to  the  jury  to 
pass  upon,  with  proper  instructions 
from  the  court  to 


w 

WARRANT. 

Where  a  warrant,  issued  by  a  justice 
of  the  peace,  recited  a  complaint 
against  John  JR.  Miller,  for  a  felony, 
and  commanded  the  officer  to  arrest 
"  the  said  William  Miller ;"  Held 
(hat  the  warrant  afforded  no  justifl- 

Vol.  XXVIII.  45 
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cation  to  the  officer  for  the  arrest  of 
John  R. ;  although  it  was  proved 
that  he  was  the  person  intended. 
Miller  v.  Foley,  680 


WILL. 

1.  A  testator,  by  the  first  section  of  his 
will,  fully  authorized  and  empower- 
ed his  executors  "  or  such  one  or 
more  of  them  as  may  prove  this  my 
will,  and  the  survivors  and  survivor 
of  them,  to  sell  and  convert  into 
money  all  my  estate,  real  and  per- 
sonal whatsoever,  and  wheresoever, 
(except  my  present  homestead  and 
lands  hereinafter  devised  to  my 
wife,)  and  either  at  public  or  private 
sale,  and  upon  such  terms  as  they 
may  think  most  conducive  to  the  in- 
terest of  my  estate ;  and  to  make, 
execute  and  deliver  good  and  suffi- 
cient deeds  and  conveyances  there- 
for, to  the  purchaser  thereof."  It 
appearing,  from  the  whole  will,  to 
have  been  the  intention  of  the  tes- 
tator to  have  the  real  estate  con- 
verted into  money;  and  the  most 
important  purposes  and  provisions 
of  the  will  appearing  to  call  for  such 
conversion,  and  to  be  incapable  of 
execution  without  it;  H  was  held 
that  in  construing  and  giving  effect 
to  the  will,  the  power  to  sell  must  be 
considered  as  having  been  exercised, 
by  the  executors,  and  the  real  estate 
as  converted  into  money.  Phelps  v. 
Phelps,  121 

2.  Although  there  was  no  express  di- 
rection, in  the  will,  to  sell,  yet  as  the 
execution  of  the  power  to  sell  was 
not  made  expressly  to  depend  on  the 
will  of  the  executors,  it  was  therefore 
imperative.  Ingraham,  J.,  dissent- 
ed, ib 

8.  The  testator,  by  the  9th  clause  of 
his  will,  gave  and  bequeathed  to 
each  of  his  children,  who  should  bo 
living  at  the  end  of  ten  years  after 
his  decease,  the  sum  of  $100,000, 
provided  his  son  A.  G.  or  his  son-in- 
law  D.  should  either  of  them  be 
living ;  but  in  case  they  both  should 
die  before  that  time,  then  he  gave 
$100,000  to  each  of  his  children, 
who  should  be  living  at  the  death 
of  the  survivor  of  them.  $y  other 
clauses  of  the  will  legacies  were  giv- 
en to  various  persons,  and  to  reli- 
gious societies,  payable  in  ten  annual 
installments,  commencing  in  three, 
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five  and  seven  years.  By  the  20th 
clause,  the  testator  declared  that 
alter  paying  and  satisfying  or  provid- 
ing for  the  payment  of  the  legacies 
and  bequests,  in  full,  as  to  all  the 
rest,  residue  and  remainder  of  his 
estate,  he  gave,  devised  and  be- 
queathed the  same  to  his  children 
and  grandchildren,  as  follows':  he 
ordered  and  directed  the  same  to  be 
divided  into  as  many  shares  as  he 
should  have  children  and  grandchil- 
dren living  at  the  end  of  ten  years 
after  his  decease;  provided  A.  G. 
or  D.  should  either  of  them  be  living 
at  that  time.  But  if,  before  the  ex- 
piration often  years  from  his  death, 
A.  G.  and  D.  should  both  die,  then  at 
the  decease  of  the  survivor  of  them, 
he  ordered  and  directed  his  said  re- 
siduary estate  to  be  divided  into  as 
many  shares  as  he  should  have  chil- 
dren and  grandchildren  living  at  the 
time  of  the  decease  of  such  survivor ; 
it  being  his  intention  that  each  child 
and  grandchild  should  be  placed 
upon  an  equal  footing,  as  to  the  said 
residue,  and  each  child  and  grand- 
child receive  one  equal  share  of  his 
residuary  estate,  upon  such  division, 
as  soon  thereafter  as  could  conven- 
iently be  done.  By  the  21st  clause, 
the  testator  directed  that  in  case  his 
wife  should  die  before  the  division 
of  his  residuary  estate,  the  fund  re- 
served by  the  executors  to  secure  an 
annuity  to  her  should  fall  into  the 
bulk  of  his  estate,  and  form  a  part 
of  such  residue;  but  in  case  she 
should  live  beyond  that  period,  then 
the  annuity  fund  should,  at  her  de- 
cease, be  divided  into  as  many  sliares 
as  he  should  have  children  and 
grandchildren  living  at  her  decease ; 
and  that  each  then  living  child  and 
grandchild,  in  respect  to  said  fund, 
should  stand  upon  an  equal  footing, 
and  each  receive  one  equal  share 
thereof.  Held,  1.  That  by  the  resid- 
uary clause  the  testator  did  not  in- 
tend to  give  the  residuary  estate  to 
his  children  and  grandchildren  living 
at  the  time  of  his  death,  absolutely, 
subject  to  be  divested  &c.,  to  be  paid 
at  the  end  of  ten  years  or  sooner,  if 
the  life  nominees  both  died  before ; 
but  that  he  intended  to  give  it  only 
to  such  children  and  grandchildren 
as  should  be  living  when  the  residue 
should  be  divided ;  and  that,  conse- 
quently, the  legacies  were  executory 
and  contingent.  And  so  as  to  the 
legacies  of  $100,000  given  to  each  of 


the  children,  by  the-  ninth  clause. 
2.  That  although  during  the  trust 
and  until  the  contingent  future  in- 
terests should  vest,  there  was  a  sus- 
pension of  the  power  of  absolute  dis- 
position of  the  bulk  of  the  estate, 
and  was  intended  to  be.  yet  that 
such  suspension  was  not  unlaw- 
ful, inasmuch  as  the  division  of  the 
estate  must  take  place  either  at 
the  expiration  of  the  two  lives  men- 
tioned, or  within  the  continuance  of 
at  least  one  of  the  lives.  8.  That  if 
the  widow  should  die  before  either 
of  the  residuary  life  nominees,  and 
her  annuity  fund  should  fall  into  the 
bulk  of  the  estate,  and  be  divided 
before  the  end  of  the  ten  years,  on 
the  death  of  the  survivor  of  the 
life  nominees,  under  the  residuary 
clause,  the  alienation  of  the  fund 
would  have  been  suspended  for  three 
lives.  That  the  first  limitation  over  of 
the  widow's  annuity  fund  was  there- 
fore void.  4.  That  the  limitaton  over 
of  the  widow's  annuity  fund,  to  the 
children  and  grandchildren  living  at 
the  decease  of  the  widow,  in  case 
she  should  die  after  the  division  of 
the  residue,  contained  in  the  21st 
clause  of  the  will,  was  valid.  5.  That 
no  direction  or  provision  of  the  will 
was  void  as  involving  an  illegal  re- 
straint of  the  absolute  alienation  of 
any  part  of  the  estate ;  except  the 
first  limitation  of  the  21st  clause. 
6.  That  there  was  no  unlawful  accu- 
mulation, directed  or  involved,  in 
the  provisions  of  the  will.  Is  gra- 
ham, J.  dissented. (a)  7.  That  the 
whole  will  was  valid,  except  the  first 
of  the  alternative  limitations  over  of 
the  widow's  annuity  fund,  in  the  21st 
article,  and  (with  that  exception) 
should  be  carried  into  effect,  so  far 
as  related  to  any  objections  made  to 
it  on  those  grounds.  %b 

4.  The  testator,  by  the  17th  clause  of 
his  will,  referred  to  a  scheme  on  the 
part  of  the  friends  of  African  coloni- 
zation, to  erect  and  found  a  college 
in  Liberia,  Africa ;  and  declared 
that  if  the  enterprise  should  proceed 
and  $100,000  should  be  raised  for 

(a)  Inoraham,  j.  dissented  from  so  ranch 
of  the  decision  in  this  case  a*  holda  that  the 
bequest  of  the  reeidaary  personal  estate  i( 
ralid ;  holding  that  the  direction  to  invest  the 
personal  estate  and  the  proceeds  of  the  real 
estate  for  the  payment  of  legacies  at  ten  yean 
thereafter,  or  any  future  period,  necessarily 
produced  an  accumulation  for  the  benefit  of 
persons  not  minora,  and  was  therefore  void. 
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the  purpose,  in  this  conn  try,  then 
and  in  such  case  he  erave  to  his  ex- 
ecutors the  sum  of  $50,000,  to  be  ap- 
plied by  them  in  such  way  as  should 
in  their  judgment  best  effect  the  ob- 
ject ;  wishing  his  executors  especial- 
ly to  have  in  view  the  establishment 
of  a  theological  department  in  said 
college,  to  be  under  the  supervision 
of  the  Union  Theological  Seminary 
in  the  city  of  New  York.  Held  that 
this  bequest  was  void ;  the  object  of 
the  charity,  the  mode  of  applying  it, 
and  the  time  when  it  should  take 
effect,  being  so  uncertain  and  indefi- 
nite that  the  trust  could  not  be  en- 
forced by  the  court.  ib 

5.  A  testator,  by  his  will,  gave  to  each 
of  his  children  one  of  the  shares  into 
which  he  had  directed  his  estate  to  be 
divided,  the  interest  and  income  of 
which  was  to  be  applied  to  their 
support  and  education  during  their 
minority,  and  upon  his  son  or  sons, 
respectively,  arriving  at  the  age  of 
21  years,  their  shares  were  to  be 
paid  over  to  them.  The  will  then 
directed  that  the  principal  sums  be- 
queathed and  devised  to  his  children 
should  vest  in  them,  respectively, 
when  and  as  they  should  respective- 
ly arrive  at  the  age  of  twenty-one, 
and  not  before;  provided  that  if 
either  of  his  children  should  die  be- 
fore attaining  the  age  of  21,  leaving 
Issue,  such  issue  should  stand  in  its 
parent's  place,  had  the  latter  lived 
to  attain  the  age  of  21 .  In  case  of  the 
extinction  of  all  the  lineal  descend- 
ants of  the  testator  at  any  time  be- 
fore all  or  any  of  his  estate  so  devis- 
ed should  have  vested  in  interest, 
the  testator  gave  the  same,  or  so 
much  as  might  not  then  have  vested 
in  interest,  to  his  lather,  if  living; 
if  not,  then  to  his  uncle,  if  living ; 
if  not,  then  to  the  heirs  male  of  his 
uncle.  The  entire  estate  left  by  the 
testator  consisted  of  personal  prop- 
erty. He  died  in  July,  1 885,  leaving 
a  widow,  a  daughter  C,  and  two 
sons,  A.  F.  and  E.  G.  The  said  A.  F. 
died  in  April,  1846,  aged  nearly  13 
years,  and  leaving  no  issue.  G.  the 
daughter,  and  £.  G.  the  other  son, 
were  now  each  of  the  age  of  21  years 
and  upwards.  The  widow  of  the 
testator  was  still  living.  Held,  1. 
That  the  share  of  A.  F.  vested  in 
him,  in  interest,  on  the  death  of  the 
testator ;  and  that  having  so  vested 
on   his  death  without  issue,  the 


same  was  to  be  distributed  in  equal 
shares  to  his  mother  and  surviv- 
ing brother  and  sister,  under  the 
etatrue  of  distributions ;  to  take 
and  hold  absolutely,  in  their  own 
right.  2.  That  by  the  declaration, 
in  the  will,  that  the  principal  sums 
bequeathed  lo  the  children  should 
vest  in  them,  respectively,  when  and 
as  they  should  arrive  at  the  age  of 
twenty-one,  and  not  before,  the  tes- 
tator must  be  presumed  to  have 
meant  vest  in  possession.  3.  That 
the  limitation  over  to  the  father,  and 
uncle  of  the  testator,  and  in  case  of 
the  uncle's  death  to  the  male  heirs 
of  the  uncle,  by  its  very  terms  could 
not  take  effect  until  after  the  expi- 
ration of  three  lives  in  being  at  the 
death  of  the  testator,  and  was  there- 
fore void.     Thompson  v.  Thompson, 

432 

6.  A  testator  by  his  last  will  directed 
that  on  his  youngest  child  coming  of 
age  one  third  part  of  his  estate  should 
be  set  apart  and  invested  for  the  use 
of  his  wife  during  her  life,  and  at 
her  death  it  was  to  be  divided  among 
his  children.  The  "  residue"  of  his 
estate  he  also  directed  to  be  divided 
among  his  children.  The  provision 
in  favor  of  the  widow  was  not  de- 
clared to  be  in  lieu  of  her  dower. 
Held  that  the  widow  was  not  bound 
to  elect  between  her  dower  and  the 
provision  made  for  her  by  the  will, 
but  was  entitled  to  both.  Clbbkb, 
J.  dissented.    MiUsv.Mitts,        454 

7.  A  testator,  who  was  a  resident  of  the 
state  of  Connecticut,  and  domiciled 
there,  made  his  will  in  that  state, 
and  died  there  in  October,  1848, 
leaving  a  widow  and  four  children, 
one  son  and  three  daughters,  all 
minors  at  the  time  of  his  death.  A 
portion  of  his  estate  consisted  of  a 
leasehold  interest  in  two  houses  and 
lots  in  the  city  of  New  York,  stock 
in  an  insurance  company,  and  prom- 
issory notes  against  persons  and 
firms  in  the  city  of  New  York.  By 
his  will,  the  testator,  after  giving 
and  devising  to  his  wife  his  home- 
stead, furniture,  books,  carriages, 
&c,  and  to  bis  daughter  0.  a  piano- 
forte, and  an  annuity  of  $700  to  his 
wife,  gave  and  devised  all  the  resi- 
due of  his  estate  to  his  executors, 
in  trust ;  two-flftb  parts  thereof  for 
the  sole  use  and  benefit  of  his  son, 
J.  H.,  and  his  heirs  and  assigns  for 
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ever;  and  the  remaining  three-fifth 
parts  thereof  for  the  sole  use  and 
benefit  of  his  three  daughters,  in 
equal  shares,  to  them  respectively, 
and  their  respective  heirs  and  as- 
signs for  ever.  The  testator  then  de- 
clared how,  and  in  what  manner,  the 
trustees  were  to  apply  and  dispose 
•of  the  trust  fund  for  the  use  and 
benefit  of  his  children  and  their 
issue.  During  their  minority,  re- 
spectively, the  trustees  were  directed 
to  expend,  for  their  support  respect- 
ively, such  sums  as  might  seem  ex- 
pedient ;  charging  the  sums  expend- 
ed for  each  towards  his  or  her  share 
of  the  estate.  The  trustees  were 
directed  to  pay  his  son,  on  his  at- 
taining the  age  of.  21  years,  $5000, 
and  a  further  sum,  not  exceeding 
f5000,  if  they  thought  it  would  be 
for  his  interest.  On  his  attaining  the 
age  of  28  years,  they  were  directed 
to  pay  him  such  an  amount  as  they 
should  deem  it  most  for  his  interest 
to  receive,  not  exceeding  $10,000; 
on  his  attaining  the  age  of  25,  such 
sums  as  they  should  deem  it  most  for 
his  interest  to  receive,  but  not  ex- 
ceeding in  any  year  $10,000;  and 
they  were  directed  so  to  continue  to 
make  such  payments,  from  one  pe- 
riod of  two  years  to  another,  until 
the  share  of  the  son  should  have 
been  paid.  The  trustees  were  to  pay 
to  each  of  the  daughters  $2000  on 
their  respectively  attaining  the  age 
of  21,  and  every  two  years  thereafter 
$2000,  until  the  share  of  each  should 
have  been  paid  off;  but  the  trus- 
tees, in  their  discretion,  after  the  first 
payment  to  the  daughters,  were 
authorized  to  diminish  the  subse- 
quent payments,  provided  they  used 
no  unnecessary  delay  in  making  the 
ultimate  payment  of  the  Bhare  of 
each  daughter.  If  the  son  should 
die  before  receiving  his  share,  leav- 
ing no  lawful  issue,  then  his  share 
remaining  in  the  hands  of  the  trus- 
tees was  to  be  paid  over,  in  equal 
shares,  to  the  daughters.  And  if  any 
one  or  more  of  the  daughters  should 
die  before  receiving  payment  of 
their  respective  shares,  leaving  no 
lawful  issue,  their  shares  remaining 
unpaid  were  to  be  paid,  two-fifths  of 
each  to  the  son,  and  the  remainder 
to  the  surviving  daughters.  Should 
any  one  or  more  of  the  children  die, 
leaving  lawful  issue,  such  issue 
should  be  entitled  in  equal  portions 
to  the  share  or  shares  of  the  respec- 


tive parent  or  parents  remaining  in 
the  hands  of  the  trustees ;  bat  in 
such  case  the  trustees  were  to  bold 
and  diMpose  of  such  share  or  shares 
in  such  manner  that  such  issue  on- 
ly, and  their  legal  representatives, 
should  have  benefit  or  advantage 
thereof.  The  executors  were  direct- 
ed to  sell  the  real  estate  in  New 
York  and  Connecticut,  and  to  add 
the  proceeds  thereof  to  the  general 
fund-  No  direction  was  given  as  to 
the  interest  or  income  of  the  estate, 
as  distinguished  from  the  principal. 
Jleld,  1.  That  the  testator  intended 
that  the  bulk  of  his  estate,  real  as 
well  as  personal,  should  be  convert- 
ed into  money,  and  invested  and 
kept  together  by  his  trustees  as  one 
fund ;  and  that  out  of  the  same,  and 
its  accruing  interest  or  income,  the 
trustees  should,  from  time  to  time, 
pay  the  annuity  to  the  widow ;  the 
sums  deemed  expedient  for  the  sop- 
port  and  education  of  the  children 
during  their  minority;  and  as  they 
severally  attained  the  age  of  21,  to 
each  a  certain  other  sum ;  and  after 
that,  to  pay  over  the  residue  of  the 
fund  or  estate  in  their  hands,  with 
its  accruing  interest,  to  the  children 
and  their  isstte,  in  certain  periodical 
payments ;  and  in  a  certain  manner 
in  their  discretion.  2.  That  the  tes- 
tator did  not  intend  that  his  children 
should  have  the  interest  or  income 
of  the  fund,  and  the  benefits  and 
payments  specifically  directed  by 
him,  in  addition ;  but  thatbeintend- 
ed  the  interest  or  income  of  the  fund 
to  be  added  to  the  principal,  and  to 
be  kept  together ;  and  that  out  of 
this  fund,  increased  by  these  addi- 
tions of  income  or  interest,  the  pay- 
ments directed  by  him  should  from 
time  to  time  be  made,  8.  That  the 
whole  trust  estate  was  to  be  consid- 
ered as  converted  into  money,  under 
the  power  of  sale,  and  invested  by 
his  trustees  living  in  Connecticut; 
and  the  will  was  to  be  carried  into 
effect,  and  the  rights  of  parties  ben- 
eficially interested  under  it  were  to 
be  determined  according  to  the  Jaws 
of  that  state.  4.  That  the  decree  of 
the  surrogate,  declaring  that  the  bi- 
ennial payments  directed  in  the  will 
to  be  paid  to  the  children  of  the  tes- 
tator, were  applicable  alone  to  the 
principal  or  corpus  of  the  estate,  and 
declaring  that  the  children  were  en- 
titled to,  and  that  the.  executor 
should  distribute,  the  net  income  of 
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their  shares  from  the  time  of  the  tes- 
tator's decease,  was  erroneous!  and 
should  be  reversed.  6.  That  the  sur- 
rogate of  New  York  had  no  jurisdic- 
tion over  moneys  voluntarily  paid  to 
the  executor  by  New  York  debtors, 
previous  to  the  granting  of  letters 
testamentary  by  said  surrogate ;  and 
that  the  decree  of  the  surrogate,  ad- 
'  judging  and  decreeing  that  the  ex- 
ecutor should  account  to  the  surro- 
gate for  the  assets  realized  by  him 
from  debtors  residing  in  New  York 
before  the  issuing  of  letters  testa- 
mentary was  erroneous.  6.  That 
whether  the  trustees  under  the  will 
had  discretionary  power  to  pay  to 
the  testator's  son,  J.  H.,  out  of  the 
trust  funds  in  their  hands,  at  and 
after  he  should  have  attained  the  age 
of  25  years,  $20,000  biennially,  until 
his  entire  share  should  be  paid  off, 
was  a  question  for  the  courts  of 
Connecticut,  where  the  fund  was. 
Clbbkb,  J.,  dissented.  Lyman  v. 
Parsons,  564 

8.  A  testator,  by  his  will,  which  took 
effect  prior  to  the  revised  statutes, 
devised  as  follows :  "  I  give  and  de- 
vise to  my  two  sons,  Moses  and  Abra- 
ham, the  farm  I  live  upon,  to  have 
and  to  hold  to  them,  their  heirs  and 
assigns  for  ever,  they  supporting 
their  mother  thereon  as  above  di- 
rected, and  paying  my  just  debts 
and  funeral  expenses,  to  be  divided 
as  equal  as  may  be,  share  and  share 
alike.  If  either  Moses  or  Abraham 
should  die  and  leave  no  lawful  issue, 
then  their  portion  or  share  of  the 
land  shall  be  equally  divided  be- 
tween my  son  William  and  the  sur- 
vivor of  them."  Moses  died  in  1850, 
leaving  one  child,  and  Abraham  died 
in  1857,  leaving  a  widow,  but  no 
issue.  Held  that  the  limitation  over 
to  William  was  good  as  an  execu- 
tory devise ;  that  he  was  entitled  to 
an  estate  in  fee  in  the  one  half  of  the 
lands  devised  to  Abraham,  exonera- 
ted from  the  dower  of  A.'s  widow ; 
and  that  the  remaining  half  of  such 
lands  descended  to  the  heirs  at  law 
of  Abraham,  subject  to  the  dower  of 
his  widow.     Wellerv.  WeUer,     588 

# 

9.  Where  a  testator  has  mind  and 
memory  to  understand  the  situation 
and  value  of  his  property,  and  the 
condition  and  situation  of  those  who 
by  reason  of  their  relationship  to 
him  have  claims  upon  his  bounty,  in 


7  such  case  his  will  must  stand  for  the 
reason  of  the  act ;  and  It  is  not  suffi- 
cient to  impeach  his  competency 
that  the  will  is  not  such,  in  all  re- 
spects, as  might  have  been  expect- 
ed from  one  in  his  situation.  Wat- 
son v.  Donnelly,  658 

10.  A  British  subject  holding  lands 
within  the  United  States,  and  who, 
by  the  treaty  of  1794  with  Great 
Britain,  was  authorized  to  continue 
to  hold  them,  and  to  grant,  sell  or 
devise  the  same  to  whom  he  pleased, 
in  like  manner  as  if  he  had  been  a 
native  born  citizen  of  the  United 
States;  and  who  was  within  the 
terms  of  the  stipulation  that  neither 
those  so  holding  lands,  nor  their 
heirs  or  assigns,  should,  so  far  as  re- 
spected the  said  land,  and  the  legal 
remedies  incident  thereto,  be  re- 
garded as  aliens,  had  the  right  to 
convey  or  devise  the  property  to 
aliens  as  well  as  citizens.  ib 

11.  The  power  to  grant  or  devise  to 
whomsoever  the  owner  pleased  ne- 
cessarily implied  a  corresponding 
ability,  on  the  part  of  the  grantee 
or  devisee,  to  take  and  hold.  to 

12.  The  treaty,  by  the  term  "  assigns  " 
embraced,  in  its  spirit,  all  who 
should  succeed  to  the  title  of  the 
original  owner  by  any  means  other 
than  by  descent.  And  it  conferred 
upon  the  devisee  of  such  original 
owner,  although  an  alien,  all  the 
rights  which  he  could  have  had  if  he 
had  become  naturalized.  Conse- 
quently such  devisee  could  grant  or 
devise  the  land  to  any  one  compe- 
tent to  take.  to 

Witness. 

1.  The  section  of  the  code  which  limits 
thO  right  of  examining  a  plaintiff  as 
a  witness,  to  cases  in  which  the  ad- 
verse party  or  person  in  interest  is 
living,  should  be  so  construed  as  to 
admit  a  person  who  has  an  action 
with  a  corporation,  to  be  a  witness 
in  his  own  behalf.  Wright  v.  New 
York  Central  Baa  Road  Co,,       80 

2.  Notwithstanding  the  present  consti- 
tution makes  all  persons  competent 
witnesses,  whether  they  be  believers 
in  a  Supreme  Being,  or  atheists  or 
Infidels,  yet  a  party  against  whom  a 
witness  is  called  may  interrogate 
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him,  on  bis  crow  elimination,  as  to 
his  opinions  on  matters  of  religions 
belief,  and  show  by  him  that  he  does 
not  believe  in  the  existence  of  a  God 
who  will  punish  false  swearing. 
Stanhro  ▼.  Hopkins,  Y 

8.  And  it  is  not  erroneous  for  the  judge 
to  charge  the  jury  that  the  fact  thus 
proved  will  go  to  the  credit  of  the 
witness.  %b 


WRITTEN  INSTRUMENTS. 

1.  In  order  to  prove  the  execution  of 
an  attested  instrument,  the  subscrib- 


ing witness  must  be  called,  if  he  can 
be  produced,  and  is  capable  of  being 
examined.  Jones  v.  Underwood,  481 

2.  The  reasons  for  this  rule,  stated  by 
Olrbkb,  J.  to 

8.  The  testimony  of  the  party  execut- 
ing the  instrument  cannot  be  receiv- 
ed, as  a  substitute  for  that  of  the 
subscribing  witness.  so 

4.  The  change  in  the  law,  which  al- 
lows parties  to  be  witnesses,  does  not 
alter  the  rule,  or  afford  any  rule  for 
dispensing  with  its  observance,     to 
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